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Ck>icia88ioNEB  OF  EDUCATION Joho  H.  Finley. 

Deputy  GommlsBioner Thomas  E.  Finegan. 

First  Assistant  Commissioner Augustus  S.  Downing. 

Second  Assistant  Gommissioner Charles  F.  Wheelock. 

Counsel Frank  B.  Gilbert. 

Chiefs  of  Divisions: 

Administration  Division Qeorge  M.  Wiley. 

Attendance  Division James  D.  Sullivan. 

Education  Extension  Division William  R.  Watson. 

Examination  Division Harlan  H.  Homer. 

Archives  and  History  Division James  A.  Holden  (Director) 

Inspection  Division Frank  H.  Wood. 

Library  School  Division Frank  K.  Walter. 

School  Library  Division Sherman  Williams. 

Statistical  Division Hiram  C.  Case. 

Visual  Instruction  Division Alfred  W.  Abrams, 

Department  of   Agricultural   and   Industrial 

Education Arthur  D.  Dean  (Director). 
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Wany,  N.   F.    Home  Pot 
any,  N,  7.    Home  Poet-i 

THADDEUS  C.  SWEET,  Sveaker,  A 
FRED  W.  HAMMOND,  Clerk,  Ally 

if-Oj0Eee,  Phoenix,  N.  T. 
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PoLmcs 
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Albany 
1  Clarence  F.  Wdbh 

Republican. 

Republican . 
Republican . 

Republican. 

Democrat... 
Democrat... 
Democrat... 

Democrat... 

Republican. 

Republican . 

Republican. 

Republican. 
Republican. 

Democrat... 

Republican. 

Republican. 

Republican. 

Republican. 

Republican. 

Republican . 
Republican. 

Republican. 
Republican. 

Republican. 
Democrat... 
Democrat... 
Democrat... 
Republican. 
Republican. 

Certified  shorthand  re- 
porter  

43  So.  Allen  st..  Albany. 

2  John  G.  Malone 

Electrical  contractor. . . 
Coal  merchant 

Lumber  dealer  and  oU 
nroducer 

25  Howard  sU«  Albany. 

3  William  C.  Baxter 

1803  Third  ave.,  Waterrliet 

Allboaitt 
William  Duke.  Jr 

Wellsville. 

Bbomz 
82  N.  Y.  C.  William  S  Evans. 

Lawyer 

46  Cedar  st.,  N.  Y.  City. 

33  N.  Y.  C.  Earl  H.  MiUer. . . . 

34  N.  Y.  C.  M.  Maldwin  Fertis 

Wholesale  lumber 

Lawyer 

601  Eagle  are..  N.  Y.  City, 
1389  Stebbins  ave..  N.  Y. 

35  N.  Y.  C.  Joeeph  M.  CallahaD 

Bboomx 
Edmund  B.  Jenks 

T/awye^ . . 

aty. 

1037  Ogden  ave.,  N.  Y.  City. 

Lawyer 

Whitney  Point. 

Cattaraugub 
De  EUut  H.  Ames 

Real  estate  and  loans . . 
Farminff 

Franklinville. 
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L.  Ford  Hacer 

Red  Creek. 

Cbautauqua 
1  Leon  L.  Pancher 

Lawyer 
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2  Joseph  A.  McGinniea 
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Rinley. 
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William  W.  Chaoe 

T^Lvrvnr 

Hudson. 

COBTLAMD 

Geocce  H.  Wiltsie 
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Jamea  8.  AUen 

Dry  goods  merchant. . . 
Real  estate  and  farmer . 
Farmer 

Cortland. 
East  Branch. 

Dcrrcsnaa 
I  James  C.  AUen 

Clinton  Corners. 

2  Fhmk  I^  Ounlnnr 

Iniiuraiice , . . . . 

Poughkeepsie. 

Exm 
1  Alexander  Taylor 

I/awyer ............  ^  - 

115  Franklin  st..  Buffalo. 

2  ^ahii  JHT,  9hyi^^ , , 

Chief     clerk,     Buffalo 
Malleable   Iron   and 
Steel  Co 

1203  West  ave..  Buffalo. 

3  Nioholaa  J.  Miller 

Manf'r.  Willow  Ware. . 
Electrician r . . .  r . 

12  Cayuga  St.,  Buffalo. 
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4  James  M.  Mead 

5  ichn  A.  Lynch 

Ijawyer r  - , 

694  So.  Division  st..  Buffalo. 

8  Alesander  A.  Patnykowski. 
7  EarlQ.  Danser 

Retail  liquor  dealer 
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1119  Broadway.  Buffalo. 
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8  Herbert  A.  Zimmerman 

Lawyer .' . . . 

721  Brisbane  Bldg..  Buffalo. 

9  Nelson  W.  Cheney 

Farmer 

Eden. 
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Republican . 
Republican . 
Democrat... 
Democrat. . . 
Democrat. . . 
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Tompkins 
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4  Floy  D.  Hopkins 
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BertP.Gage 
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Democrat. . . 
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Republican . 
Republican 


Republican. 

Republican. 

Democrat. . . 

Republican. 

Republican. 

Republican. 
Republican . 


Republican . 
Republican. 


Democrat.. 


Republican. 


Republican. 


Republican . 
Republican . 


Republican . 


Republican 


Republican. 


Republican . 

Republican . 
Republican . 
Republican. 


Republican. 
Republican . 
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Banker. 


Lumber  and  banker. . . . 


Farmer. 
Lawyer, 


Farmer. 


Lawyer. 


Farmer. 


Real  cBtate  and  loans. . 


Foreman  machine  shop. 


Real  estate  and  insur- 
ance  

Icebuain* 


PosT-oyrica  Addbbsb 


Farmer 

Real  estate  and  insur- 
ance   


Salesman. 


Farmer  and  teacher  of 
scientific  agriculture 


Farmer. 


Genwal  merchant 

Coal,  feed  and  lumber. 


Farmer. 


Lawyer  and  farmer 


Fruit  packer  and  canno* 


Bricklayer     and     plas- 
terer  

Lawyer 

Real  estate 

TiUe  insurance 


Farmer 

Farmer  and  fruit  grower 


12  Pierce  st.,  Stapleton. 


Pearl  River. 


Qottvemeur. 
Potadam. 


Burnt  Hills. 


614  State  st.,  Schenectady. 


Sharon  Springs. 


Odessa. 


Seneca  Falls. 


119  £.  5th  St.,  Coming. 
Homell. 


East  Hampton. 

Huntington. 

Liberty. 

Berkshire. 
Heddens. 


Lake  Katrine. 
New  Palts. 


Lake  George. 


Cambridge. 


Sodus. 


5  Hamilton  ave.,  Yonkers. 
Mount  Vernon. 
Briarcliffe  Manor. 
White  Plains. 


Warsaw. 
Penn  Yan. 


GOVERNOR'S    MESSAGES 


Annual  Mbssagb 

Transmitted  to  the  Legislature,  January  3,  1917 

I  desire  to  lay  before  jou  in  this  message,  among  other  matters, 
recommendations  for  the  furtherance  of  thcj  reforms  in  State 
finance  begun  by  the  adoption  of  the  itemized  form  of  appropria- 
tion act  last  year;  a  report  of  an  investigation  relative  to  food 
supplies  and  the  high  cost  of  living;  a  summary  of  a  thorough 
investigation  of  the  State  charitable  institutions,  together  with  a 
statement  and  recommendations  prepared  by  the  State  Board  of 
Charities  and  filed  with  me  on  December  twenty-sixth;  certain 
matters  of  policy  with  regard  to  the  competitive  civil  service  of 
the  State;  recommendations  for  the  advancement  of  the  activities 
of  the  National  Guard  and  the  physical  and  military  training  in 
our  schools;  an  analysis  of  the  so-called  Federal  Aid  to  State 
highways  together  with  a  suggestion  for  the  development  of 
resources  now  in  the  possession  of  the  State  available  for  the  pro- 
duction of  road-making  and  building  material ;  a  report  upon  the 
progressive  plans  of  the  State  for  prison  reform  and  construction ; 
and  the  suggestion  that  the  State  should  demonstrate  that  it  is  a 
model  employer  by  insuring  all  its  employees  for  compensation  in 
case  of  injury  or  death  resulting  from  service  for  the  State. 

Investigations  have  been  conducted  during  the  last  weeks  and 
months  relative  to  food  supplies  and  the  high  cost  of  living. 

The  legislative  conunittee,  of  which  Senator  Wicks  is  chair- 
man, has  been  almost  constantly  at  work  since  the  adjournment 
of  the  Legislature  of  1915  and  has  obtained  much  valuable 
information. 

The  mayor  of  New  York  some  time  ago  appointed  a  citizens' 

committee  to  consider  the  subject  of  food  supplies  as  it  affects 

the  city  of  New  York,  placing  Mr.  George  W.  Perkins  at  the  head 

of  that  committee. 
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Transmitted  to  the  Legislature,  January  3,  1917 
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I  appointed  on  the  first  of  December,  a  committee  to  assist  the 
Executive  and  the  Legislature  in  investigating  and  preparing 
recommendations  as  to  legislation  on  this  subject.  This  com- 
mittee was  composed  of  Mr.  George  W.  Perkins,  Senator  Charles 
W.  Wicks,  Judge  George  W.  Ward,  counsel  for  the  legislative 
committee,  Mr.  S.  J.  Lowell,  master  of  the  State  Grange,  and 
Mr.  Clifford  S.  Sims,  vice-president  and  general  manager  of 
the  Delaware  and  Hudson  Railroad  Company, 

I  am  very  glad  to  inform  your  honorable  body  that  these  three 
committees  have  worked  in  perfect  harmony  and  that  they  have 
united  in  a  report  which  was  filed  with  me  on  the  twenty-eighth  of 
December. 

I  transmit  herewith  the  report,  and  shall  ask  the  privilege  of 
communicating  with  you  and  of  conferring  with  committees  from 
the  Senate  and  Assembly  on  the  subject  at  a  later  date. 

Under  the  terms  of  chapter  130  of  the  Laws  of  1916,  the 
Governor  is  required  to  submit  to  your  honorable  body,  a  state- 
ment of  the  total  amount  of  appropriations  desired  by  each  State 
department,  commission,  board,  bureau,  oflSce  and  institution, 
and  may,  at  the  same  time,  make  such  suggestions  for  reductions 
and  additions  thereto,  as  he  deems  proper.  He  may  also,  at  the 
same  time,  submit  as  a  part  of  such  statement,  an  estimate  of  the 
probable  resources  of  the  State  for  the  ensuing  fiscal  year. 

In  compliance  with  this  act,  I  transmit  to  you  as  a  part  of  this 
message,  a  budget  estimate  for  the  next  fiscal  year  including 
estimates  of  revenues  and  treasury  resources  based  upon  data, 
prepared  by  the  State  Comptroller,  a  tentative  appropriation  act 
representing  my  estimate  of  the  expenses  of  government  for  the 
next  fiscal  year,  together  with  a  compilation  of  desired  appro- 
priations by  which  the  tentative  appropriation  bill  may  be 
analyzed  in  terms  of  the  departmental  requests. 

As  a  part  also,  of  this  budget  estimate,  I  have  included  a 
recommendation  for  a  policy  of  State  expenditure  for  the  proper 
housing  of  the  helpless  and  dependent  charges  of  the  State.  I 
have,  also  in  this  estimate,  discussed  such  items  of  expense,  now 
mandatory  as  may  be  reduced  by  legislation;  also  those  reforms  in 


Governor's  Messages 


TraoBinitted  to  the  L^islature,  January  3,  1917 


the  present  method  of  State  finance  generally  which  may  be 
considered  at  this  time. 

State  Charitable  Institutions 

The  division  of  authority  and  responsibility  in  the  manage- 
ment of  the  State  charitable  institutions  has  impressed  me  most 
unfavorably  and  seems  to  me  responsible,  to  a  large  degree,  for 
a  lack  of  adequate  results  in  this  important  branch  of  the  State 
service.  "So  less  than  six  different  commissions  and  officials  have 
important  duties  in  relation  to  these  institutions.  Having  in 
mind  the  desirability  of  substituting  a  simple,  clear  and  efficient 
system  for  this  tangle  of  complexities,  I  appointed  Mr.  Charles 
H.  Strong  as  a  commissioner  to  inquire  into  the  actual  operations 
of  all  the  State  departments,  boards,  commissions,  and  officials 
dealing  with  these  institutions.  Commissioner  Strong  made  a 
very  thorough  investigation  of  the  entire  subject  and  reported  to 
me  in  October  last  a  plan  which,  in  his  judgment,  would  remove 
all  these  imcertainties,  overlapping  of  duties  and  consequent 
interminable  delays,  both  in  the  establishment  and  in  the  subse- 
quent operation  of  State  charitable  institutions.  I  shall  transmit 
this  report  to  you,  together  with  a  statement  and  recommenda- 
tions, relative  to  the  whole  subject^  prepared  by  the  State  Board 
of  Charities  and  filed  with  me  on  December  twenty-sixth. 

I  ask  you  to  give  the  subject  your  most  serious  consideration. 
It  seems  to  me  highly  important  that  a  unified,  direct  and  simple 
plan  of  administration  of  the  State  charitable  institutions  be 
adopted. 

I  desire  to  communicate  with  you  and  to  confer  with  the  com- 
mittees from  the  Senate  and  Assembly  on  this  subject  later. 

Oiviii  Service 

In  the  budget  estimate  accompanying  this  message,  I  will  take 
up  in  detail  my  discussion  of  the  recommendations  of  the  Senate 
civil  service  committee,  but  in  this  more  general  part  of  my 
message  to  your  honorable  body,  I  desire  to  say  that  it  is  gen- 
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erally  recognized  that  the  standardization  of  the  titles,  duties  and 
salaries  of  civil  service  employees  along  modem  business  lines 
is  necessary  and  would  result  in  large  economies  and  more  efficient 
service.  The  valuable  work  of  the  civil  service  committee  of  the 
Senate  during  the  past  two  years  should  not  be  wasted,  but  should 
be  used  as  the  foundation  for  improvements  in  administration. 

National  Quabd  and  Physicai.  and  Militaby  Tbainino 

The  National  Guard  appropriations  which  I  have  recommended 
in  my  tentative  appropriation  act  are  larger  than  the  State  has 
ever  made  before.  I  believe,  however,  that  the  duty  of  our  State 
in  this  respect  is  clear.  The  men  of  our  National  Guard  have  been 
guaranteed  by  our  State  law  a  certain  fixed  daily  compensation 
when  on  active  service  in  the  State  of  New  York.  When  the 
Government  of  the  United  States  called  for  the  military  assistance 
of  the  State  of  New  York  for  service  on  the  Mexican  border,  our 
State  soldiers,  under  the  Federal  pay  regulations,  were  entitled  to 
only  fifty  cents  a  day  from  the  Federal  Government,  as  against 
$1.25  a  day  pay  to  which  they  were  entitled  had  they  been  serving 
within  the  borders  of  the  State.  I  believe  that  the  State  of  New 
York  should  shoulder  cheerfully  the  financial  burden  of  that 
difference  in  per  diem  pay. 

All  other  such  necessary  expenditures  for  the  National  Guard 
I  recommend  to  your  honorable  body,  as  not  only  necessary,  but 
right  and  proper  expenditures. 

The  work  of  the  Military  Training  Commission,  the  establish- 
ment of  which  last  year  was  the  contribution  of  our  State  to  the 
real  preparedness  of  the  Nation,  I  recommend  should  be  con- 
tinued and  expanded  according  to  the  requests  of  the  Commission. 
It  offers,  I  believe,  the  best  possible  opportunity  for  the  expression 
of  our  fidelity  as  a  State  to  National  ideals. 

LooAL  Option 

It  has  been  the  policy  of  the  State  to  grant  to  the  towns  of  the 
State  the  right  to  determine  by  the  vote  of  the  electorate  the 
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question  as  to  whether  the  sale  of  intoxicating  liquors  shall  be 
permitted  within  their  borders.  In  accordance  with  this  policy 
I  believe  that  the  same  privilege  should  be  extended  to  the  cities 
of  the  State. 

The  Legislature  muBt  keep  in  mind,  however,  that  any  curtail- 
ment of  the  liquor  traffic  involves  a  reduction  of  the  revenues  of 
the  State,  and  that  in  the  event  of  the  reduction  of  the  number 
of  licensed  saloons,  proper  provision  must  be  made  to  meet  such 
reduction  in  revenues. 

I  submit  herewith  a  statement  of  the  revenues  obtained  through 
the  Excise  Department  during  the  five  years  last  past: 

1911-12  October  1  to  September  30 *$18,210,O83  89 

1912-13  October  1  to  September  30 *18,142,557  69 

1913-14  October  1  to  September  30 *18,109,270  61 

1914r-15  October  1  to  Sept^nber  30 *17,766,783  17 

1915-16  October  1  to  September  30 t21,068,145  20 


Fedebal  Aid  to  State  Highways 

Congress  passed,  during  the  last  session,  and  the  President 
approved,  a  law  providing  for  Federal  aid  for  the  construction  of 
rural  post  roads.  The  total  amount  which,  under  its  terms  the 
Federal  Government  is  to  expend  during  the  next  five  years,  is 
$75,000,000.  The  expenditure  of  a  State's  share  of  this  sum  is 
conditioned  upon  the  appropriation  by  such  State  of  a  like  amount 
for  the  construction  of  roads  agreed  upon  by  the  Secretary  of 
Agriculture  and  the  State  Highway  Department  If  the  State 
fails  to  make  the  appropriation,  of  course,  it  does  not  receive  its 
share  of  the  $75,000,000.  Even  if  the  State  of  New  York  refuses 
to  provide  its  share  of  the  allotment  —  which  amounts  to  $3,877,- 
500  covering  a  period  of  five  years  —  in  the  following  amounts : 

*  Of  these  amoimts  the  State  received  one-half  and  the  towns  or  cities 
receiyed  one-half. 

t  Chapter  672,  Laws  of  1915,  provided  further  taxation  of  traffic  in  liquors 
—  rate  advanced  one-quarter  over  amoimt  prescribed  by  Liquor  Tax  Law,  and 
the  whole  amount  of  such  advance  (except  amount  allowed  for  collecting  same) 
to  be  paid  into  the  State  Treasury. 
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1916. $258,500 

1917 • 517,000 

1918 775,500 

1919 1,034,000 

1920 1,292,500 

—  the  State  will  still  be  called  upon  to  pay  its  share  of  the  funds 
to  be  raised  by  taxation  to  provide  resources  to  finance  »the  Federal 
Government's  part  of  the  plan,  which  provides  that  if  any  State 
fails  to  assent,  its  share  shall  be  divided  among  the  remaining 
States  which  have  assented. 

The  passage  of  this  act  has  placed  a  burden,  amounting  to 
approximately  $29,000,000  upon  the  State  of  New  York,  as 
against  a  return,  in  the  form  of  Federal  aid,  amounting  only  to 
$3,877,500.  It  is  not  even  necessary  to  comment  on  the  unfair- 
ness of  the  proposition. 

After  careful  study,  I  feel  it  is  my  duty  to  reconmiend  to  your 
honorable  body  that  you  assent  to  such  plan,  in  order  that  our 
State  may  at  least  receive  the  comparatively  small  amount  that 
has  been  offered  to  it  as  the  outcome  of  this  unfair  discrimination. 

Another  reason  for  my  recommendation  is  that  the  expenditure 
of  the  money  which  will  result  from  the  State's  acceptance  of  this 
plan  will  enable  it,  in  a  very  satisfactory  way,  substantially  to 
complete  its  system  of  State  and  county  highways. 

In  1905,  by  constitutional  amendment,  $50,000,000  was  voted 
for  the  improvement  of  public  highways,  and  in  1907  the  Legis- 
lature adopted  a  proposed  system  to  be  improved  with  such  funds. 
In  1909,  this  system  was  enlarged  by  the  addition  of  a  system  of 
proposed  State  routes.  The  first  appropriation  was  inadequate 
for  the  building  of  such  combined  systems,  and  in  1912  the 
people  voted  another  appropriation  of  $50,000,000  which  was  not 
sufiicient  to  cover  the  entire  mileage  of  the  combined  systems 
referred  to. 

While  the  amount  to  be  expended  under  the  plan  of  Federal 
aid  will  not  complete  the  so-called  State  system,  as  laid  out  by 
the  Legislature  in  1907  and  the  system  of  State  highways  added 
thereto  in  1909,  yet  after  careful  study  of  the  subject,  I  find 
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that  by  a  wise  and  proper  location  of  the  Federal  aid  roads,  com- 
bined in  some  cases  possibly  with  a  readjustm^it  of  the  State  and 
county  systems,  it  will  be  possible  to  make  such  connections  as 
could  not  be  made  otherwise  owing  to  lack  of  funds,  and  thus 
provide,  when  all  completed,  a  comprehensive  system  including 
all  the  nciain  market  roads  and  statewide  thoroughfares  throughout 
the  entire  State. ' 

From  a  state-wide  standpoint,  the  thing  desired  is  such  a  com- 
pletely connected  system.  By  this  means  it  can  be  substantially 
secured.  While  we  may  not  say  what  the  future  policy  of  the 
State  will  be  in  regard  to  any  further  improvement  of  roads, 
nevertheless,  in  this  way  the  State  will  acquire  at  the  earliest 
moment  possible  a  distinctly  comprehensive,  connected  and 
complete  system. 

In  view  of  the  financial  condition  of  the  State,  I  have  given 
special  study  to  the  question  of  providing  the  necessary  funds 
to  meet  the  State's  payments  under  the  act  of  Congress. 

As  I  have  said  before,  the  State's  share  for  the  present  fiscal 
year,  which  must  be  available  prior  to  July  first,  amounts  to 
$258,500.  This  must  be  provided  in  this  year's  budget.  I  have 
not,  however,  included  it  in  the  proposed  Appropriation  Act,  as 
it  is  necessary  for  your  honorable  body  to  decide  whether  it 
will  assent  to  the  plan  for  Federal  aid. 

Pbovisiok  for  Boad  Making  Aim  Building  Matebials  fob 

State  Depabtments 

During  the  past  year  the  Highway  Department  and  the  local 
authorities  have  been  unable  to  obtain  a  sufficient  supply  of 
crushed  stone  for  road  work,  and  have  also  been  forced  to  pay  a 
very  high  price  for  such  material.  Without  interfering  in  any 
way  with  legitimate  business  or  with  labor,  by  reason  of  the 
scarcity  thereof,  the  State  can  successfully  operate  a  stone  quarry 
at  Great  Meadow  Prison  with  inmate  labor.  At  the  present  time 
there  is  being  operated  a  small  quarry  at  Great  Meadow  Prison. 
This  experiment  shows  that  the  State  would  be  justified  in  making 
an  appropriation  to  provide  for  increased  facilities  for  furnishing 
stone  which  may  be  used  not  only  by  the  Highway  Department, 
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but  by  other  State  Departments  in  building  operations.  This 
prison  is  exceptionally  well  located  for  the  operation  of  a  quarry. 
There  ia  practically  an  unlimited  supply  of  high  grade  limestone 
on  the  prison  property,  and  transportation  facilities  are  furnished 
by  bodi  a  trunk  line  railroad  and  the  barge  canal  which  has 
recently  been  opened. 

If  a  plant  for  this  purpose  is  installed  and  put  in  operation, 
it  will  on  the  one  hand  afford  proper  and  desirable  employment 
for  a  portion  of  the  prison  inmates,  and  on  the  other  hand  assist 
the  State  Departments  referred  to  in  procuring  such  needed 
material,  and  I  recommend  that  provision  be  made  therefor. 

State  Pbisons 

The  Commission  which  I  appointed  pursuant  to  the  provisions 
of  chapter  594  of  the  Laws  of  1916  will  soon  select  a  site  for  a 
new  prison  and  proceed  to  erect  additional  accommodations  for 
diose  confined  in  State's  prisons.  It  is  essential  that  adequate 
appropriations  be  made  to  carry  on  this  necessary  work. 

As  a  solution  of  the  problem  of  the  unsatisfactory  conditions 
at  Sing  Sing  that  has  confronted  the  State  of  New  York  for 
decades,  I  recommended  the  establishment  of  a  classification 
prison  at  Ossining  to  take  the  place  of  the  present  retention  prison 
and  its  objectionable  cell  block.  Following  a  series  of  public 
hearings,  a  plan  that  meets  the  demands  of  all  interested  in  the 
improvement  of  conditions  has  been  developed. 

We  should  create  better  prison  conditions,  build  better  prisons, 
and  make  if  possible,  of  the  inmates,  better  men. 

In  swinging  away  from  tiie  brutal,  it  is  not  necessary  to  swing 
into  the  maudlin.  It  is  possible  to  diink  of  the  rights  of  tte 
prisoner  without  forgetting  the  rights  of  society.  The  essential 
feature  of  any  sound  system  of  prison  reform  is  iron  discipline. 

This  kind  of  prison  reform  is  necessary,  not  only  because  it  is 
right  but  because  it  is  better  business.  Common  sense  and  decency 
dictate  it.  Rightly  conceived  and  properly  administered,  prison 
reform  is  social  insuranca  Not  the  least  drawback  to  intelligent 
progress  has  been  the  revulsion  against  well-meaning  theorists 
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who  have  tried  to  proceed  through  sentiment  instead  of  through 
system. 

The  majority  of  those  who  compose  our  prison  population  have 
had  no  discipline  in  their  lives,  and  the  first  task  is  to  teach  them 
respect  for  law,  obedience'  to  established  authority,  habits  of  order 
and  industry. 

While  we  must  houBe  the  criminal  well,  we  must  not  make  him 
feel  that  he  has  become  an  object  of  interest  simply  because  he 
has  done  wrong. 

Begarding  the  question  of  selection  of  site  and  development  of 
plans  for  a  new  prison  to  be  placed  either  at  Wingdale  or  Beekman 
in  Dutchess  coimty,  detailed  surveys  have  been  made  of  both 
sites  and  thorough  investigations  have  been  undertaken  for  the 
purpose  of  reaching  a  determination  as  to  the  sufficiency  of  water 
supply  and  the  possibilities  of  sewage  disposal.  The  present 
statute  limits  the  Commission  on  New  Prisons  to  the  use  of  one 
of  the  named  sites.  As  a  result  of  the  scientific  study  of  the  classi- 
fication scheme  under  way  at  Ossining,  it  is  proposed  to  establish 
a  new  farm  prison  for  the  care  of  feeble-minded  criminals. 

WoRKMEir's  COMPBNSATIOW 

At  the  last  session  of  the  Legislature  numerous  amendments 
were  made  to  the  Workmen's  Compenwition  Act  These  amend- 
ments not  only  strengthened  and  improved  the  compulsory  pro- 
visions of  the  law  but  they  extended  its  benefits  to  many  classes 
of  employments  not  theretofore  covered  by  it.  In  addition  to  this 
broadening  of  the  scope  of  the  compulsory  provisions  of  the  act 
the  L^;islature  enacted,  and  it  was  my  privilege  to  approve,  an 
amendment  to  the  law  providing  that  the  employers  and  workmen 
engaged  in  a  business  or  industry  not  covered  by  the  compulsory 
provisions  of  the  law  might  elect  to  make  themselves  subject  to 
these  provisions. 

The  Workmen's  Compensation  Act  was  further  amended  so  as 
to  include  all  employments  enumerated  in  section  2  of  the  act 
carried  on  by  the  State  or  political  subdivisions  thereof,  notwith- 
standing the  definition  of  the  term  employment  in  subdivision  5 
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of  section  3  of  the  law.  The  effect  of  this  amendment  was  to 
make  it  compulsory  upon  the  State  and  all  political  subdivisions 
thereof  to  secure  compensation  to  employees  injured  in  their 
service.  However,  no  appropriation  was  made  by  the  Legislature 
providing  funds  for  the  payment  of  compensation  to  employees  of 
the  State  who  might  be  injured  or  to  dependents  of  workmen  who 
might  be  killed  in  the  course  of  their  employment  and  thus  be 
entitled  to  the  protection  afforded  by  the  act.  As  a  matter  of 
fact,  many  accidents  have  occurred  to  employees  of  the  State, 
claims  for  compensation  have  been  presented  to  the  Industrial 
Commission,  and  awards  of  compensation  have  been  made  in  these 
cases.  But  the  awards  could  not  be  paid  for  the  reason  Aat  no 
funds  were  available.  It  therefore  becomes  imperative  that  the 
L^slature  shall  appropriate  immediately  a  sufficient  amount  to 
pay  claimants  in  cases  in  which  awards  have  already  been  made 
and  to  provide  funds  and  machinery  for  the  payment  of  claims 
which  are  certain  to  arise  in  the  future. 

At  my  request  the  State  Industrial  Commission  is  preparing 
a  statement  which  will  give  approximately  the  cost  of  insuring 
compensation  both  to  diose  employees  of  the  State  covered  by  the 
compulsory  provisions  of  tiie  law  and  to  all  the  employees  of  the 
State,  should  the  Legislature  elect  to  bring  the  so-called  non- 
hazardous  occupations  within  tiie  provisions  of  the  act.  My  judg- 
ment is  that  the  State  should  in  this  respect,  as  in  all  others,  be 
a  model  employer  of  labor  and  that  it  should  elect  to  pay  com- 
pensation to  injured  employees  and  to  the  dependents  of  employees 
who  have  been  killed,  even  though  the  employments  in  which  they 
are  engaged  do  not  come  under  the  classification  of  hazardous 
occupations  enumerated  in  the  act  If  this  is  done,  the  Legisla- 
ture should  provide  for  securing  compensation  through  the  medium 
of  the  State  Insurance  Fimd  or  should  create  a  separate  fund  out 
of  which  the  State  may  pay  directly  to  the  beneficiaries  of  the 
law  any  compensation  to  which  such  beneficiaries  may  be  legally 
entitled. 

Your  attention  is  called  to  the  fact  that  unless  the  State  shall 
elect  to  bring  under  the  provisions  of  the  compensation  act  all  of 
its  employees  without  regard  to  the  character  of  their  occupations. 
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those  engaged  in  many  branches  of  State  employment  which  are 
extremely  hazardous,  not  being  enmnerated  in  the  groups  covered 
by  the  c(»npulsory  provisions  of  the  act,  will  not  be  protected  by 
the  law;  as,  for  example,  guards  and  keepers  in  our  penal  and 
reformatory  institutions,  guards  and  nurses  in  our  asylums  and 
hospitals  for  the  insane,  men  engaged  in  forest  preservation  work 
and  in  the  prevention  and  fighting  of  forest  fires. 

Health  Offiob  op  the  Pobt  op  New  York 

In  my  annual  message  last  year  I  recommended  the  transfer  of 
the  Health  Office  of  the  Port  of  New  York  to  the  Federal  Govern- 
ment. The  Commission  authorized  by  law  passed  last  year,  in 
accordance  widi  my  recommendation,  has  conducted  negotiations 
with  the  Federal  Government  and  it  now  appears  that  the  transfer 
can  be  consummated  on  July  1,  1917.  I  am  therefore  recom- 
mending in  the  tentative  appropriation  act  accompanying  this  mes- 
sage, that  the  necessary  funds  be  provided  for  the  work  of  the 
Health  Office  of  the  Port  of  New  York  up  to  July  1,  1917. 

City  Schools 

It  appears  that  there  are  nearly  300  special  acts  extending 
over  a  period  from  1829  to  date,  relating  to  the  organization  and 
administration  of  the  school  systems  in  the  several  cities  of  the 
State.  Many  of  these  laws  are  antiquated  and  nearly  all  of  them 
contain  so  many  restrictive  features  tiiat  they  obstruct  and  inter- 
fere with  progressive  school  administration,  instead  of  facilitating 
the  transaction  of  the  business  affairs  of  the  schools.  Boards  of 
education  from  various  cities  are  constantly  appealing  to  your 
honorable  body  for  special  l^slation  which  will  enable  them  to 
do  certain  things  in  connection  with  the  schools  which  they  should 
possess  the  power  to  do  without  coming  to  the  Legislature  to 
obtain  the  legal  authority  to  perform  such  acts.  It  is  recom- 
mended therefore  that  one  simple,  clear,  comprehensive  statute, 
repealing  these  special  laws,  be  enacted  applicable  to  all  cities, 
which  shall  confer  broad  powers  upon  city  boards  of  education 
and  which  shall  give  such  boards  freedom  and  independence  com- 
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mensurate  with  their  reeponaibilities.  Only  the  essential  features 
of  a  school  organization  should  be  written  in  a  statute,  but 
sufficient  power  should  be  conferred  upon  the  board  of  education 
of  each  city  to  enable  that  body  to  organize  and  administer  the 
schools  under  its  management  in  accordance  with  the  needs  and 
wishes  of  the  people  of  the  city  which  such  board  represents. 

Adult  Illiteracy 

During  the  period  1900-1910,  the  percentage  of  child  illiteracy 
in  the  State  was  reduced  by  45  per  cent,  but  so  great  was  the 
immigration  of  illiterate  adults  during  that  same  period  that  the 
total  average  percentage  of  illiteracy  was  not  diminished,  though 
in  all  other  States,  except  one,  there  was  a  reduction  in  this  per- 
centage. There  are  at  present  more  than  360,000  illiterates  in 
the  State  over  fifteen  years  of  age.  These  figures  indicate  that  if 
illiteracy  is  to  be  eliminated  in  the  State  some  State-wide  pro- 
vision must  be  made  to  reach  the  adult  immigrant  through  educa- 
tional facilities  beyond  those  offered  through  the  public  day 
school.  The  larger  cities  are  already  making  some  provision,  but 
the  State  as  a  whole  should  now  seriously,  vigorously  and  specif- 
ically undertake  to  reduce  adult  illiteracy  as  it  has  with  such  suc- 
cess attacked  and  reduced  child  illiteracy.  Every  argument  for 
training  a  child  into  a  knowledge  of  the  language  of  America  and 
of  the  obligations  of  citizenship  is  equally  potent  for  the  alien  who 
comes  after  the  school-age,  but  who  wishes  to  become  a  worthy 
American  citizen.  I  ask  the  serious  attention  of  the  Legislature 
to  the  matter  in  order  that  steps  may  be  taken  to  reduce  illiteracy 
to  the  very  minimum  in  this  State  before  the  end  of  the  decada 

CiiAELEs  S.  Whitman 
Albany,  January  3,  1917 
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I  desire  to  urge  upon  your  Honorable  Bodies  the  immediate 
repeal  of  chapter  779  of  the  Laws  of  1911,  commonly  known  as 
the  Frawley  Boxing  Law. 

I  am  satisfied  that  this  law  was  carefully  framed,  was  passed 
by  the  Legislature  and  approved  by  the  Governor  after 
mature  deliberation  and  consideration;  that  no  better  statute  can 
be  devised  which  will  permit  the  giving  of  boxing  bouts  as  public 
exhibitions  to  which  an  admission  fee  is  asked  and  received.  It 
was  clearly  the  purpose  of  the  law-makers  of  the  State  to  permit 
and,  perhaps,  encourage,  decent  and  wholesome  boxing  contests 
and  it  was  apparently  hoped  that  under  the  control  of  a  proper 
Commission  this  could  be  accomplished. 

I  am  satisfied,  and  I  believe  the  members  of  your  Honorable 
Bodies  who  are  familiar  with  the  events  of  the  last  few  years 
have  also  become  satisfied,  that  however  good  the  intentions  of 
our  law-makers  and  the  members  of  the  Commission  may  be,  the 
condition  is  such  that  public  exhibitions  of  this  kind  cannot  be 
held  within  proper  limits  under  this  statute,  or  under  any  statute 
which  permits  fighting  or  boxing  in  the  presence  of  miscellaneous 
audiences  which  have  gained  admission  thereto  by  the  purchase 
of  tickets. 

I  am  informed  and  from  my  own  knowledge  of  the  law  I  be- 
lieve that  some  of  the  exhibitions  against  which  many  of  the  good 
citizens  of  this  State  have  properly  protested  on  the  ground  that 
they  are  vulgar,  indecent  and  brutalizing,  are  not  in  violation  of 
the  law  or  of  the  rules  perhaps  correctly  adopted  by  the  Commis- 
sion under  the  provisions  of  the  statute. 

In  the  interests  of  public  morals,  I  deem  it  my  duty  to  respect- 
fully call  the  attention  of  the  Legislature  to  this  subject,  and  to 
ask  for  the  repeal  of  this  statute. 

(Signed)     Chaeles  S.  Whitman. 
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Transmitted  to  the  Legislature  February  6,  1917 

Diplomatic  relations  between  the  United  States  and  the  Ger- 
man Empire  have  been  severed.  The  President  has  given  notice 
that  if  American  ships  and  American  lives  should  be  sacrificed  in 
the  prosecution  of  the  naval  program  which  the  German  govern- 
ment has  announced  as  its  intention  to  adopt,  the  President  would 
ask  the  Congress  that  authority  be  given  him  to  use  any  means 
that  may  be  necessary  "  for  the  protection  of  our  seamen  and 
our  people  in  the  prosecution  of  their  peaceful  and  legitimate 
errands  on  the  high  seas." 

The  State  of  New  York  should  be  adequately  prepared  to  sup- 
port the  Federal  Government  in  any  emergency  which  may  arise. 
There  has  been  introduced  a  bill  appropriating  the  sum  of 
$1,000,000  to  be  made  immediately  available  for  such  purposes 
as  may  be  found  necessary  in  connection  with  the  organization  of 
the  military  and  naval  forces  and  resources  of  the  State. 

Therefore,  in  accordance  with  the  provisions  of  section  15  of 
article  3  of  the  Constitution,  and  by  virtue  of  the  authority 
thereby  conferred  upon  me,  I  do  hereby  certify  to  the  necessity 
of  the  immediate  passage  of  Senate  Bill  Introductory  No.  350, 
Printed  No.  349,  entitled: 

''An  Act  making,  an  appropriation  for  the  expenses  of  national 
guard,  naval  militia,  volunteer  and  other  organizations  called 
into  service  on  the  orders,  request  or  requisition  of  the  president 
of  the  United  States  or  of  the  governor  of  the  state  of  New  York 
and  for  other  purposes  in  preparation  therefor.^' 

Given  under  my  hand  and  the  Privy  Seal  of  the  State 
at  the  Capitol  in  the  city  of  Albany,  this  sixth  day 
[l.  s.]       of  February  in  the  year  of  our  Lord,  one  thou- 
sand nine  hundred  and  seventeen. 

(Signed)     Chables  S.  Whitman. 
By  the  Governor: 

W.  A.  Orb, 

Secretary  to  the  Governor. 


INTRODUCTORY  STATEMENT 


The  State  Department  Reports  have  been  made  the 
official  publication  for  the  opinions  of  the  State  Oonrt  of 
Claims  and  hereafter  all  the  opinions  of  this  Oonrt,  and 
not  simply  a  selection  therefrom,  will  be  promptly  pub- 
lished in  these  Reports. 

The  question  of  publishing  these  opinions  in  the  Miscel- 
laneous Reports  was  given  careful  consideration,  but 
because  of  the  impossibility  of  publishing  in  that  series  of 
reports  all  of  the  opinions  of  the  Court  of  Claims,  it  was 
finally  decided  to  publish  them  in  the  State  Department 
Reports  owing  to  the  advantage  of  having  in  one  publica- 
tion all  the  opinions  of  the  Court,  thus  avoiding  the 
necessity  of  looking  in  two  places  for  them.  This  decision 
was  also  influenced  in  part  by  the  fact  that  the  State  itself 
is  the  defendant  in  all  the  actions  brought  in  the  Court  of 
Claims  and  the  opinions  of  this  Court  are  therefore  of 
peculiar  importance  to  the  State  and  to  the  various  State 
Departments. 

The  consideration  given  to  this  matter  accounts  for  the 
delay  in  publishing  the  following  opinions. 
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The  Adibondack  Woolen  Company  v.  State  of  New  York 

No.  9748 

'  (Dated  February  7,  1916) 

At  what  time  title  vests  in  the  State  where  lands  are  appropriated  for  canal 
purposes. 

The  claimant  owns  premises  at  Little  Falls,  between  the  Mohawk  river 
and  the  old  Erie  canal ;  it  also  owns  a  right  of  way  across  what  is  known 
as  Seeley  island  to  William  street,  in  Little  Falls,  and  a  bridge  between 
Seeley  island  and  the  mainland  spanning  the  Mohawk  river.  In  1908 
the  State  appropriated  a  portion  of  claimant's  premises  so  as  to  allow 
the  State  to  widen  the  Erie  canal  for  Barge  canal  purposes.  The  claim- 
ant asks  for  compensation  for  the  value  of  rock  appropriated,  and  also 
for  an  additional  sum  estimated  at  from  $88,225  to  $95,500.  It  also 
alleges  that  its  woolen  mill  property,  situated  on  the  island  where  plain- 
tiff's property  was  located,  had  not  been  appropriated,  but  the  State  had 
taken  over  the  factory  right  of  way  to  William  street.  Little  Falls,  and 
that  this  isolated  the  woolen  mill  property. 

After  these  appropriations  had  been  made,  the  State,  before  any  award 
was  made,  modified  its  appropriation  of  land,  and  reserved  to  the  claim- 
ant a  right  of  way  between  its  woolen  mill  property  and  the  bridge  at 
William  street,  so  as  to  decrease  the  cost  to  the  State.  This  modifica- 
tion of  land  appropriations  raises  the  question  of  the  power  of  the  State 
to  reduce  or  modify  an  appropriation  before  judgment  entry  or  actual 
payment  of  compensation.  The  uniform  holding,  however,  of  the  courts 
is  that  title  in  this  State  does  not  vest  until  the  money  has  been  paid 
or  the  appraisal  has  been  made  and  recorded  or  the  Statute  of  Limitations 
has  run.  Held,  that,  under  the  facts  shown,  the  appropriation  made  by 
the  State  on  or  about  December  9,  1913,  herein,  under  maps  specified, 
are  valid  appropriations,  and  that  further  proof  should  be  submitted  to 
enable  the  court  to  determine  the  compensation  to  which  claimant  is 
entitled  under  these  and  former  appropriations. 

Claim  against  the  State  of  New  York  for  damages  to  lands 
caused  by  the  appropriation  of  the  same  by  the  State  for  Barge 
canal  purposes. 

Subsequent  to  the  submission  of  this  case  before  the  former 
Court  of  Claims  a  further  appropriation  was  made  by  the  State 
reserving  in  the  claimant  a  certain  right  of  way  and  the  ques- 
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tion  is  presented  as  to  the  validity  of  the  action  of  the  State  in 
thus  reducing  the  appropriation  and  as  to  the  necessity  for  further 
proof  thereunder. 

The  claimant's  premises  consist  of  what  is  known  as  Moss 
island  at  Little  Falls,  lying  between  the  Mohawk  river  on  the 
north  and  the  old  Erie  canal  on  the  south. 

West  of  Moss  island,  so  called,  lies  Seeley  island,  from  which 
there  is  a  bridge  spanning  the  Mohawk  river  to  the  mainland. 

Prior  to  the  appropriation  the  claimant  had  access  to  its  prop- 
erty by  means  of  the  towpath  extending  east  and  west  therefrom 
which  it  is  claimed  occupied  the  site  of  an  old  highway. 

Two  months  prior  to  the  original  appropriations  by  the  State 
the  claimant  acquired  a  right  of  way  across  Seeley  island  to 
William  street  and  the  bridge  above  referred  to. 

A  part  of  the  premises  of  claimant  consists  of  a  large  quantity 
of  hard  rock  and  three  months  prior  to  the  appropriation  it 
entered  into  a  contract  with  certain  parties  for  quarrying  the 
same  tmder  which  it  was  to  receive  a  certain  price  per  cubic  yard 
for  all  stone  quarried  out  and  taken  away. 

It  was  estimated  that  there  were  within  the  terms  of  the  con- 
tract 608,328  cubic  yards  of  rock  measured  down  to  the  canal  level 
and  960,167  cubic  yards  of  rock  taken  at  the  level  of  the  Mohawk 
river.  The  total  value  of  this  rock  was  estimated  by  witnesses  for 
the  claimant  at  from  $208,250  to  $300,000  while  the  quarry  con- 
tract itself  was  estimated  to  be  damaged  from  $60,000  to  $87,700. 

Under  this  situation  the  State  on  October  27,  1908,  appropri- 
ated a  part  of  the  premises  of  the  claimant  including  a  strip  of  the 
rock  formation  sufficient  to  enable  the  State  to  widen  the  Erie 
canal  for  the  purposes  of  the  Barge  canal. 

The  appropriation  did  not  take  the  claimant's  woolen  mill 
property,  situated  upon  the  island,  but  appropriated  in  addition 
to  the  rock  above  referred  to,  land  over  which  the  claimant  had 
obtained  the  right  of  way  to  William  street.  The  appropriations 
it  is  claimed  isolated  the  woolen  mill  property. 

These  appropriations  were  not  signed  by  the  State  Engineer, 
who  under  the  statute  is  authorized  subject  to  certain  conditions  to 
enter  upon,  take  possession  of  and  use  property  for  the  improved 
Staik  Dept.  Rkpt.— Vol.  10       2 
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canals,  but  by  the  Deputy  State  Engineer,  and  it  is  claimed  that 
the  appropriations  are  for  that  reason  void.  This  contention  of 
the  State,  however,  has  been  held  to  be  unfounded  by  the  prede- 
cessor of  the  present  court,  the  Board  of  Claims,  and  it  is  not  now 
before  this  court  for  determination. 

Under  these  appropriations  the  claimant  insists  that  aside 
from  the  compensation  to  which  it  is  entitled  for  the  appropria- 
tion of  rock,  it  is  entitled  to  a  further  sum  ranging,  according  to 
the  testimony  of  its  witnesses,  from  $88,225  to  $95,500. 
The  alleged  value  of  the  right  of  way  to  the  claimant  may  be 
gathered  from  the  testimony  of  the  witnesses  who  said  that  its 
mill  property  before  the  appropriation  was  worth  from  $100,225 
to  $108,000  and  that  afterwards  this  property  was  worth  but 
from  $12,000  to  $12,500. 

This  testimony  emphasized  the  increased  expense  to  the  State 
resulting  from  the  alleged  cutting  off  of  the  right  of  way  and 
suggested  to  the  State  officials  that  the  appropriations  should  be 
modified  by  reserving  to  the  claimant  a  right  of  way  over  the 
property  appropriated  by  the  State. 

It  is  claimed  that  the  State  Engineer  and  Canal  Board  are 
limited  in  their  appropriations  by  the  necessities  of  the  State, 
that  they  cannot  appropriate  more  land  than  the  State  requires, 
and  that  if  they  appropriated  a  right  of  way  estimated  to  be 
worth  many  thousands  of  dollars  which  is  wholly  unnecessary  it  is 
an  excess  of  authority. 

In  this  situation  and  before  any  award  was  made  under  the 
original  appropriations  the  State  made  new  appropriations  and 
thereby  reserved  to  the  claimant  a  right  of  way  from  the  remain- 
ing portion  of  its  property  over  the  land  appropriated  to  and  over 
the  existing  road  from  William  street  to  Barge  canal  lock  number 
seventeen. 

These  appropriations  were  designed  to  provide  an  outlet  for  the 
woolen  mill  property  which  had  been  isolated  and  thereby  reduce 
the  amount  of  compensation  which  the  State  would  otherwise  be 
obliged  to  pay  imder  the  original  appropriations. 

The  new  appropriations  are  questioned  by  the  claimant  on 
the  ground  of  the  authority  of  the  State  to  modify  the  original 
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appropriations  by  reducing  the  amount  of  land  or  rights  taken 
thereunder. 

The  question  is,  can  the  State  before  an  award  is  made  or  paid 
to  a  claimant  or  agreed  upon  by  the  Canal  Board  decrease  its 
appropriation  and  thereby  relieve  itself  from  damages  which  it 
otherwise  would  be  obliged  to  pay? 

Nottingham  &  Nottingham,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Sanford  W.  Smith, 
Deputy  Attorney-General),  for  State. 

RoDBNBEOK,  P.  J. — The  question  as  to  the  power  of  the  State 
to  reduce  an  appropriation  at  any  time  before  a  judgment  has 
been  entered  or  the  compensation  has  actually  been  paid  is  an 
exceedingly  important  one  to  the  State  and  being  merely  one  of 
statutory  construction  should  be  answered  favorably  to  the  State 
unless  by  express  lailguage  of  the  statutes  or  by  a  fair  implica- 
tion therefrom  title  to  land  appropriated  vests  at  some  earlier 
period. 

In  this  opinion  the  court  is  voicing  its  sentiments  as  to  what 
the  law  upon  this  subject  ought  to  be  and  is  basing  its  views 
chiefly  upon  the  consideration  that  this  statute  does  not  expressly 
prescribe  wh^i  the  title  shall  vest  The  court  of  course  realizes 
that  there  is  an  opportunity  for  a  difference  of  opinion  but  feels 
that  with  such  an  opportunity  presented  the  attitude  of  the  court 
should  be  favorable  to  the  view  that  the  appropriation  may  be 
reduced  until  a  judgment  has  been  entered  for  the  compensation 
which  has  been  appraised  or  until  the  money  has  been  paid 
especially  since  the  statute  is  silent  upon  the  subject  as  to  when 
the  title  shall  vest  in  appropriation  cases. 

The  statutes  preceding  the  Barge  canal  statute  and  the 
decisions  made  thereunder  are  uniform  in  holding  that  the  title 
did  not  vest  when  the  State  entered  upon  the  land  and  thereby 
appropriated  it  but  rather  when  the  award  had  been  made  and 
recorded  or  the  Statute  of  Limitations  had  run  against  the  own- 
ers of  the  property.    And  this  unbroken  record  of  statutory  enact- 
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mcnt  and  judicial  decisions  should  have  great  weight  in  inter- 
preting the  Barge  canal  statute  upon  the  subject  under  discussion 
in  view  of  the  omission  from  that  statute  of  any  express  language 
prescribing  when  the  title  shall  vest  in  the  State. 

The  language  of  the  early  statutes  under  which  the  canals  of 
the  State  were  constructed  was  not  always  clear  and  has  jiot  been 
imiform  upon  the  question  of  the  interest  which  the  State  acquires 
and  when  the  property  appropriated  became  the  property  of  the 
State  but  the  decisions  themselves  have  been  uniform  in  holding 
that  the  title  did  not  vest  until  the  money  had  been  paid  or  the 
appraisal  had  been  made  and  recorded  or  the  Statute  of  Limita- 
tions had  run. 

Under  the  early  statutes  fliere  was  little  formality  connected 
with  appropriations.  The  proper  officer  merely  took  possession 
leaving  the  owner  to  his  recourse  for  the  appointment  of  apprais- 
ers by  application  to  the  courts.  There  was  also  a  short  Statute 
of  Limitations  of  one  year  which  ran  against  him  if  he  did  not 
take  steps  to  have  his  property  appraised.  This  was  not  an 
unusual  procedure  for  at  that  time  the  construction  of  the  inland 
waterways  of  the  State  was  a  new  project  and  it  was  believed  that 
it  would  add  wonderfully  to  the  value  of  property  through  which  it 
was  constructed  and  to  the  resources  of  the  State.  With  this  idea 
in  mind  the  statute  of  1816  (chap.  237)  proceeded  upon  the 
assumption  that  the  people  who  owned  the  property  that  was 
required  for  the  canals  would  voluntarily  make  such  grants  as 
were  necessary.  But  this  was  found  to  be  an  erroneous  assump- 
tion and  by  the  statute  of  1817  (chap.  262)  provision  was  made 
for  the  appropriation  of  the  necessary  land  in  vnvitum.^  It  was 
under  the  latter  statute  and  subsequent  statutes  that  it  was  pro- 
vided that  the  State  might  enter  upon  and  take  possession  of  such 
property  as  was  necessary  and  rel^ate  the  owner  to  recourse  to 
the  courts  for  the  appointment  of  appraisers  vesting  title  in  the 
State  within  a  year  after  the  appropriation  if  an  appraisal  was 
not  applied  for  and  made.  It  was  provided  in  the  latter  statute 
that  if  the  claim  was  not  prosecuted  within  the  time  prescribed 
the  owner  should  lose  all  interest  in  the  property  but  that  if  such 
an  application  was  made  ^^  the  canal  commissioners  shall  pay  the 
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damages  so  to  be  assessed  and  appraised,  and  the  fee  simple  of 
the  premisee,  so  appropriated,  shall  be  vested  in  the  people  of 
this  state.''    §  3. 

From  these  earlier  statutes  it  will  be  observed  that  no  maps 
were  required  to  be  made  as  a  preliminary  to  an  appropriation 
but  that  the  mere  occupaacy  and  possession  by  the  State  consti- 
tuted the  appropriation  and  gave  the  State  full  oontrol  over  the 
property  vesting  the  title  in  it  after  Ae  lapse  of  a  year  if  no 
appraisal  was  made  and  if  an  appraisal  was  had  when  the  dam- 
ages shall  have  been  assessed  and  appraised.  The  latter  oondu- 
sion  is  based  upon  the  force  to  be  given  to  the  words  '^  so  appro- 
priated "  contained  in  the  provision  above  quoted  from  the  stat- 
ute of  1817,  which  provides  that  the  fee  simple  shall  be  vested 
in  the  people  of  the  premises  ^^  so  appropriated,"  referring  to  the 
requirement  that  the  commissioners  shall  pay  the  damages  '^so 
to  be  assessed  and  appraised." 

It  is  obvious  that  with  such  a  procedure  the  exact  amount  of 
land  which  the  State  had  appropriated  might  be  seriously  in 
doubt  in  those  cases  where  there  had  been  no  appraisal  and  so  the 
State  later  provided  that  maps  should  be  made  of  the  canals  of 
the  State  and  that  when  these  maps  had  been  made  as  required 
by  the  statute  the  lands  inclosed  by  the  lines  on  the  maps  as  indi- 
cating the  property  of  the  State  should  create  a  presumption  of 
ownership  in  the  State.  These  maps  are  usually  referred  to  as 
die  Holmes-Hutchinson  maps  of  1834  and  are  the  main  reliance 
of  the  State  in  establishing  its  ownership  to  much  of  the  canal 
lands  of  the  Stata  Subsequent  general  maps  were  made,  known 
usually  as  the  canal  maps  of  1874,  but  they  do  not  seem  to  have 
complied  with  the  requirements  of  the  statute  with  reference  to 
authentication  so  sb  to  give  them  the  force  as  evidence  which 
attaches  to  the  maps  of  1834. 

The  provisions  of  these  statutes  of  1816  and  1817  and  any 
amendments  thereto  were  carried  into  the  Revised  Statutes  which 
like  previous  statutes  provided  for  an  appraisement  of  the  prop- 
erty at  the  option  of  the  property  owners,  such  appraisement  to 
be  made  by  commissioners  to  be  appointed  upon  application  to 
the  courtfi.     The  same  informality  with  reference  to  the  manner 
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of  making  appropriation  was  continued  and  no  further  require- 
ment was  inserted  with  reference  to  the  making  of  maps  of  spe- 
cific property  appropriated.  The  short  Statute  of  Limitations 
was  also  continued.  Under  the  Revised  Statutes  it  will  be  seen 
that  tlie  theory  was  that  the  appropriation  consisted  in  entering 
upon  the  property  leaving  the  property  owner  to  seek  compen- 
sation by  application  to  the  courts  for  an  appraisement.  If  there 
is  any  doubt  with  respect  to  the  meaning  of  the  language  in  prior 
statutes  with  reference  to  the  vesting  of  title  it  is  cleared  by  the 
language  of  the  Revised  Statutes  which  provides  that  '^  the  fee 
simple  of  all  premises  so  appropriated,  in  relation  to  which,  such 
estimate  and  appraisement  shall  have  been  made  and  recorded, 
shall  be  vested  in  the  people  of  this  state."  R.  S.  1829,  pt.  I, 
chap.  9,  tit.  9,  art.  3,  §  52.  This  language  is  very  plain  that  the 
fee  simple  does  not  attach  until  the  estimate  and  appraisement 
has  been  '^  made  and  recorded  "  and  this  is  the  construction  which 
the  courts  have  placed  upon  the  language.  Brinkerhoflf  v.  Wem- 
ple  (1828),  1  Wend.  470;  Baker  v.  Johnson  (1842),  2  Hill,  342; 
Rexford  v.  Knight  (1854),  11  N.  Y.  308;  Ballou  v.  Ballou 
(1879),  78  id.  825. 

The  views  of  the  courts  upon  the  statutes  heretofore  referred 
to  are  clearly  expressed  in  the  following  quotations  from  the  Rex- 
ford and  Ballou  cases: 

*'  The  construction  of  those  acts  (1817  and  1819)  has  been, 
that  the  fee  did  not  vest  in  the  state,  until  the  payment  of  the 
compensation,  although  the  authority  to  enter  upon  and  appro- 
priate the  land  was  complete  prior  to  payment"  Rexford  v. 
Knight,  11  N.  Y.  814. 

"  The  owner  of  land  has  a  right  to  prefer  a  claim  for  damages 
as  soon  as  the  land  is  taken  possession  of  by  the  state,  but  the 
title  does  not  vest  in  the  state  until  the  amount  of  damages 
becomes  fixed  by  appraisement.  When  the  damages  are  thus 
ascertained  the  title  passes,  the  presumption  being  that  the  state 
will  pay  the  amount  upon  demand.  The  statute  settles  the  point. 
It  provides  that  ^  the  fee  simple  of  all  premises  so  appropriated 
in  relation  to  which  such  estimate  and  appraisements,  shall  have 
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been  made,  and  recorded,  shall  be  vested  in  the  people  of  this 
stata^ "    Ballou  v.  Ballou,  78  N.  Y.  327. 

The  uncertainty  and  unfairness  of  appropriating  property  by 
merely  taking  possession  without  a  notice  of  the  extent  of  the 
appropriation  began  to  be  felt  and  the  courts  postponed  the  opera- 
tion of  the  short  Statute  of  Limitations  where  the  exact  bound- 
aries of  the  property  appropriated  were  not  known  and  finally 
the  State  added  to  the  formalities  necessary  to  make  a  valid  appro- 
priation by  providing  that  a  notice  should  be  served  upon  the  own- 
ers  or  occupant  containing  a  description  of  the  property  taken. 
Laws  of  1884,  chap.  336.  This  and  similar  statutes  along  this 
line  have  no  significance  upon  the  question  under  consideration 
except  to  emphasize  what  will  be  later  contended  that  the  mere 
requirement  as  to  the  making  and  filing  of  a  map  and  the  giving 
of  notice  was  intended  solely  to  give  definiteness  to  the  appropria- 
tion and  not  to  prescribe  the  time  when  title  shall  vest  in  the 
Stata  The  fact  that  a  map  is  to  be  made  and  filed  or  that  it  is 
to  be  served  upon  the  owner  of  the  property  or  filed  does  not 
because  of  its  formality  change  the  general  rule  as  to  vesting  of 
title. 

The  last  of  these  general  statutes  relating  to  the  construction 
of  the  canals  is  the  Canal  Law  of  1894  subsequently  ro^nacted 
which  revised  in  one  statute  the  various  provisions  relating  to 
the  canals  of  the  State.  Following  the  trend  of  the  statutes  with 
respect  to  greater  formality  with  reference  to  appropriations 
the  Canal  Law  provided  in  addition  to  taking  possession  and 
making  maps  that  a  notice  should  be  served  upon  the  prop- 
erty owner  that  his  land  had  been  appropriated  but  it  did 
not  change  the  rule  which  had  prevailed  theretofore  as  to 
the  vesting  of  title.  The  additional  requirement  that  a  notice 
should  be  served  on  the  property  owner  did  not  alter  the 
role  as  to  change  of  title  from  the  owner  to  the  State  any  more 
than  did  the  requirement  in  prior  statutes  that  a  map  should  be 
made  and  filed  of  the  appropriated  land.  On  the  contrary  the 
Canal  Law  provided  that  *'  The  title  to  all  real  property  penna- 
nently  appropriated  for  the  use  of  the  canals  of  the  state  shall  be 
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vested  in  the  people  of  this  state  "  (§  83),  but  it  did  not  in  express 
language  indicate  when  the  title  should  vest,  leaving  tibe  courts 
to  follow  the  rule  previously  enunciated  that  the  title  would  not 
vest  until  the  compensation  had  been  appraised  and  recorded 
which  might,  under  later  statutes^  be  said  to  be  when  the  judg- 
ment had  been  entered. 

But  we  are  concerned  here  with  the  provisions  of  the  Barge 
Canal  Act,  a  special  statute  applicable  only  to  the  Barge  canal 
and  designed  for  the  construction  of  that  improvement.  Where 
its  provisions  are  complete  they  would  undoubtedly  supersede  the 
provisiona  of  any  other  statute  upon  the  same  subject  The  pro- 
visions in  the  Barge  Canal  Act  are  complete  so  far  as  the  man- 
ner of  making  appropriations  for  Barge  canal  purposes  are  con- 
cerned and,  therefore,  it  is  a  fair  conduBion  that  in  determining 
the  question  which  we  now  have  before  us  we  must  have  recourse 
to  the  provisions  of  the  Barge  Canal  Act  rather  than  to  those  of 
the  Canal  Law  and  the  decisions  which  may  have  been  made  under 
the  latter  statute. 

Looking  at  the  Barge  canal  statute  it  will  be  seen  that  its  pro- 
visions are  a  substantial  continuation  of  existing  provisions 
relating  to  appropriations  as  those  provisions  are  contained  in 
the  Canal  Law.  They  have  been  modified  it  is  true,  but  like 
prior  statutes  the  Barge  Canal  Act  is  but  a  step  in  tlie  develop- 
ment of  legislation  on  the  subject  of  appropriations  and  there  is 
nothing  in  the  act  which  indicates  an  intention  on  the  part  of  the 
State  to  change  the  rule  which  had  previously  existed  for  over 
three^uarters  of  a  century  that  the  title  to  the  property  appro- 
priated should  not  vest  in  the  State  until  an  appraisal  had  been 
made  and  recorded  or  the  Statute  of  Limitations  had  run.  There 
are  no  decisions  directly  in  point,  however,  for  there  appears  to 
be  no  case  construing  the  Barge  canal  provisions  so  far  as  the 
time  of  vesting  of  title  in  the  State  is  concerned. 

Under  the  provisions  of  the  Barge  canal  statute  as  originally 
enacted  the  State  Engineer  and  Surveyor  was  authorized  to  enter 
upon  and  take  possession  of  properly  and  thereafter  maps  were 
to  be  made  and  filed  and  notices  were  to  be  secrved  upon  the  prop- 
erty owner&    Under  the  statute  as  originally  enacted  it  is  quite 
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likdy  that  the  right  of  pofisession  of  the  State  was  complete  when 
the  State  Engineer  and  Surveyor  entered  upon  and  took  posses^ 
sion  of  the  property  and  that  the  subsequent  requirements  were 
merely  designed  to  give  the  owner  a  notice  of  the  amount  of  the 
property  which  had  been  appropriated  by  the  act  of  the  State 
Engineer  and  Surveyor.  The  statute  as  first  drawn  followed 
doaely,  it  will  be  seen,  the  language  of  previous  statutes  which 
regarded  the  act  of  the  State  in  entering  upon  the  property  and 
taking  possession  of  it  as  an  appropriation  of  the  property. 

Experience,  however,  taught  the  State  the  necessity  of  restrict- 
ing the  powers  of  the  State  Engineer  and  Surveyor  and  in  order 
to  avoid  an  abuse  of  the  disciretion  vested  in  him  with  reference 
to  taking  possession  of  property  an  amendment  of  the  original 
statute  provided  that  this  right  should  be  restricted  and  there  was 
inserted  the  limitation  that  he  should  have  the  right  to  enter  upon 
and  take  possession  of  property  subject  to  certain  conditions, 
which  conditions  were  that  the  appropriation  should  be  approved 
by  the  Canal  Board  in  addition  to  the  further  and  previously 
existing  requirements  that  a  map  should  be  made  and  notice 
should  be  given  to  the  property  owner. 

The  unlimited  power  of  the  State  Engineer  and  Surveyor  to 
enter  upon  and  take  possession  of  property  was  thereby  restricted, 
but  it  was  not  the  design  of  this  statute  by  its  original  language 
or  by  the  additional  precautions  inserted  by  the  amendment 
requiring  greater  formalities  with  respect  to  appropriations  that 
they  should  when  completed  necessarily  vest  the  title  in  the  State. 
The  rule  with  respect  to  the  vesting  of  title  had  not  been  changed 
by  increasing  the  formalities  with  respect  to  the  procedure  for 
appropriating  property. 

It  is  true  that  the  statute  provides  that  from  the  time  of  the 
service  of  the  notice  the  entry  upon  and  appropriation  by  the 
State  shall  be  deemed  complete  and  that  the  notice  shall  be  con- 
clusive evidence  of  the  entry  and  appropriation  but  this  lan- 
guage offers  nothing  new  with  respect  to  the  time  when  the  title 
vests  in  the  State.  So  many  formalities  were  required  with 
respect  to  the  appropriations  that  it  was  deemed  necessary  to 
provide  at  what  time  the  appropriation  should  be  complete  and 
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60  the  statute  prescribed  that  that  event  shall  take  place  when 
the  notice  is  served  rather  than  at  any  prior  stage  of  the  acts  of 
appropriation. 

There  are  many  authorities  illustrating  the  conclusion  that  the 
term  ^^  appropriation  "  is  not  necessarily  used  as  signifying  the 
time  when  the  title  passes.  Kennedy  v.  Indianapolis,  103  U.  S. 
599 ;  Matter  of  Mayor,  40  App.  Div.  281 ;  15  Cyc.  720,  758. 
There  is,  therefore,  no  express  language  in  the  Barge  Canal  Act 
which  prescribes  when  the  title  shall  vest  in  the  State  and  there 
is  nothing  in  the  Canal  Law,  if  that  statute  applies,  which  lends 
any  assistance  in  determining  the  question.  Nothing  is  to  be 
inferred  from  the  greater  formalities  required  in  making  appro- 
priations under  the  Barge  canal  statute  and  the  word  **  complete  " 
should  not  be  extended  beyond  what  it  was  intended  to  signify^ 
that  is,  when  the  act  of  appropriation  was  complete. 

In  view  of  the  use  of  this  term  and  the  restrictions  by  the 
amendment  to  the  Barge  canal  statute  of  the  power  of  the  State 
Engineer  and  Surveyor  to  enter  upon  and  take  possession  of 
property  it  may  well  be  that  the  right  to  actually  occupy  prop- 
erty dates  from  the  service  of  the  notice  of  appropriation  in  which 
case  interest  runs  from  that  date  upon  any  award  made  or  com- 
pensation allowed  to  the  property  owner. 

This  view  that  the  title  does  not  pass  by  the  mere  act  of  appro- 
priation as  a  general  proposition  is  well  expressed  in  Commission- 
ers of  Washington  Park,  56  N.  Y.  144,  which  reviews  the  Eng- 
lish and  American  cases  on  this  subject  and  holds  that  the  taking 
of  the  preliminary  steps  in  condemnation  proceedings,  such  as  a 
vote  of  the  park  commissioners  to  take  certain  land,  the  filing  of 
maps  thereof  or  the  appointment  of  commissioners  of  appraisal 
does  not  operate  to  pass  the  title  but  that  the  title  vests  only  on 
the  confirmation  of  the  appraiser's  report  and  the  payment  or 
deposit  of  the  compensation. 

2for  is  there  any  thing  in  People  v.  Adirondack  Railway  Com- 
pany, 160  N.  Y.  225,  at  variance  with  the  views  expressed  since 
in  the  statute  there  under  review  in  addition  to  what  is  contained 
in  the  Barge  canal  statute  there  is  the  language  which  provides 
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that  from  the  time  of  the  appropriation  "  such  property  shall  be 
deemed  and  be  the  property  of  the  state."  This  is  very  signifi- 
cant language  and  were  it  contained  in  the  Barge  canal  statute 
it  would  compel  a  holding  that  the  service  of  the  notice  of  appro- 
priation not  only  completed  the  appropriation  but  made  the  land 
thus  appropriated  the  property  of  the  State  and  vested  the  title 
in  the  State. 

In  view  of  the  history  of  legislation  upon  the  subject  of  appro- 
priations by  the  State,  as  we  have  thus  far  outlined  it,  and  espe- 
cially in  view  of  the  failure  of  the  Barge  canal  statute  to  prescribe 
in  express  language  when  title  shall  vest  in  the  State,  it  seems 
reasonable  and  controlling  that  the  general  rule  which  has  been 
formulated  by  the  courts  during  nearly  a  century  of  the  State's 
history  covering  the  period  of  the  construction  of  the  canals  of 
the  State  should  be  followed. 

As  we  have  seen  above,  under  the  statutes  preceding  the  Barge 
Canal  Act,  title  did  not  vest  in  the  State  until  an  appraisal  had 
been  made  and  recorded.  We  have  also  seen  that  under  other 
statutes,  where  there  was  an  absence  of  express  language,  the 
courts  have  held  that  a  property  owner  was  entitled  to  a  definite 
judgment  as  to  his  compensation  and  an  opportunity  for  the 
enforcement  of  the  judgment  before  the  title  to  the  property  would 
pass  out  of  him.  In  the  absence  of  express  language  in  the  Barge 
Canal  Act,  requiring  a  different  holding,  these  rules,  which  may 
be  said  to  be  general  principles  underlying  the  condemnation  of 
property  in  this  State,  should  be  the  guide  for  interpreting  the 
statute  under  consideration. 

The  L^slature,  of  course,  may  provide  for  the  passing  of  title 
in  advance  of  payment  if  adequate  provision  is  made  for  such 
payment  and  a  proper  tribunal  afforded  for  determining  the  com- 
pensation; but  the  general  rule  is  that  title  does  not  pass  until 
payment  or  tender,  or  until  the  Statute  of  Limitations  has  run« 
16  Cyc.  677,  578,  788;  Benedict  v.  City  of  New  York,  98  Fed. 
Hep.  789 ;  People  v.  Adirondack  Eailway  Co.,  160  N.  Y.  225 ; 
People  V.  Tompkins,  40  Hun,  228 ;  Sweet  v.  Eechel,  159  TJ.  S. 
380;  Simmerman  v.  Kansas  City  N.  W.  Railway  Co.,  144  Fed. 
Rep.  622;  Cherokee  Nation  v.  Kansas  Railway  Co.,  135  TJ.  S. 
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641;  B.  &  S.  R  R  Co.  v.  Nesbit,  10  How.  (XJ.  S.)  896;  Ken- 
nedy V.  Indianapolis,  103  TJ.  S.  599. 

In  the  last  case  cited  which  involved  a  statute  providing  for  the 
building  of  a  canal  by  the  State,  which  statute  was  quite  similar 
to  our  canal  statutes,  the  court  said:  ^^  It  seems  to  us  that  both 
on  principle  and  authority  the  rule  is,  under  such  a  constitution 
as  that  of  Indiana,  that  the  right  to  enter  on  and  use  the  property 
is  complete  as  soon  as  the  property  is  actually  appropriated  under 
the  authority  of  law  for  a  public  use,  but  that  the  title  does  not 
pass  from  the  owner  without  his  consent  until  just  compensation 
has  been  made  to  him."    Page  603. 

In  15  Cyo.  785,  786,  it  is  said:  "Under  constitutions  which 
contain  Ho  express  requirement  that  payment  shall  precede  taking 
but  prohibit  the  taking  of  private  property  for  public  use  without 
just  compensation,  title  does  not  pass  before  payment,  except 
where  the  statute  expressly  provides  that  title  shall  pass  before 
compensation  and  makes  adequate  and  certain  provision  for  such 
compensation." 

In  People  v.  Adirondack  Railway  Co.,  25  Misc.  Eep.  88,  the 
court  said :  "  Under  the  condemnation  proceedings  taken  by  the 
railway  company  the  title  of  the  land  sought  to  be  taken  does 
not  pass  upon  the  procuring  of  a  judgment  of  condemnation,  nor 
does  it  pass  until  the  amount  of  compensation  has  been  deter- 
mined and  actually  paid  the  owners.  Code  Civ.  Pro.  §§  3371, 
3373." 

In  construing  statutes  it  is  the  rule,  where  there  is  an  oppor- 
tunity for  a  diflFerence  of  opinion  as  to  the  proper  construction, 
to  adopt  that  construction,  other  things  being  equal,  which  carries 
out  some  general  public  policy  or  serves  some  public  inteirest. 
Following  this  rule,  it  seems  a  salutary  one  in  the  light  of  what 
has  been  said  to  adopt  the  construction  that  title  does  not  vest 
in  the  State  until  an  appraisement  haa  been  made  and  recorded 
or  paid,  that  is,  until  a  judgment  has  been  entered  in  the  Court 
of  Claims,  or  paid,  or  until  the  Statute  of  Limitations  has  run, 
or  an  agreement  has  been  made  with  the  proper  officials. 

One  of  the  main  advantages  to  be  derived  from  such  a  con- 
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struction  is^  that  it  will  enable  the  State  to  reduce  an  appropria- 
tion before  the  judgment  has  been  entered  or  the  money  paid, 
where  a  mistake  has  been  made  in  describing  the  appropriation  or 
an  excess  appropriation  has  been  made  which  is  useless  for  the 
purposes  of  the  canal.  Under  the  construction  that  the  title  vests 
when  the  appropriation  is  served  even  a  technical  error,  which 
may  affect  the  amount  of  property  taken,  cannot  be  corrected,  and 
certainly  an  excess  appropriation  of  land  or  water  rights  cannot 
be  reduced.  There  are  many  cases  where  excess  appropriations 
have  been  made  and  where  the  State,  unless  the  construction  here 
contended  for  prevails,  will  be  obliged  to  pay  for  property  for 
which  it  has  no  use.  In  some  instances  appropriations  have  been 
made  of  land  without  realizing  that  they  ijarried  with  them  ripa- 
rian rights  attached  to  the  land,  and  under  the  construction  that 
the  title  vests  when  the  notice  is  served  the  State  cannot  divest 
itself  of  these  excess  riparian  rights.  Likewise  where  appropria- 
tions of  land  have  been  made'  and  property  has  been  isolated,  due 
to  failure  to  reserve  a  right  of  way  over  the  appropriated  land, 
the  State  is  helpless,  unless  the  contention  here  made  is  sustained, 
and  cannot  change  the  appropriation  by  legally  reserving  in  the 
owner  a  right  of  way  over  the  appropriated  land  to  the  isolated 
land.  These  instances,  briefly  recited  as  they  have  been,  would 
make  a  most  decisive  impression  if  the  enormous  amounts  involved 
could  be  stated  and  the  damages  due  to  isolating  land,  which  the 
State  has  no  use  for,  could  be  enumerated.  It  may  be  seriously 
questioned  whether  the  recent  bond  issue  provided  for  the  com- 
pletion of  the  Barge  canal  will  be  sufficient  for  that  purpose  unless 
the  State  is  permitted  to  relieve  itself  so  far  as  possible  of  excess 
appropriations  which  are  not  needed  for  the  canals  and  which 
cannot  be  used  for  purposes  of  public  income. 

The  position  here  urged  ifi  designed  to  place  the  State  in  the 
same  position  with  respect  to  the  discontinuance  of  proceedings 
or  the  reduction  of  appropriations  that  is  common  to  public  serv- 
ice corporations  and  municipalities  of  the  State.  The  General 
Condemnation  Law  provides  that  proceedings  taken  under  that 
act  may  be  abandoned  at  any  time  within  thirty  days  after  the 
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entry  of  the  final  order  and  that  there  may  be  a  renewal  of  the 
proceedings  upon  terms.  Code  Civ.  Pro.  §  3374.  The  charter 
of  Greater  New  York  permits  that  city  to  fix  the  time  when  the 
fee  shall  attach.  §  1439.  And  the  general  rule  is,  that  con- 
demnation proceedings  may  be  discontinued  at  any  time  before 
title  passes.  Benedict  v.  City  of  New  York,  98  Fed.  Eep.  789 ; 
Commissioners  of  Washington  Park,  56  N.  Y.  144;  B.  &  S.  R  R 
Co.  V.  Nesbit,  10  How.  (U.  S.)  395.  Such  being  what  might  be 
called  the  general  policy  of  the  State  founded  upon  sound  reason 
and  public  interest,  why  should  a  different  rule  be  applied  to  the 
State  binding  it  with  an  iron  band  to  appropriations  described 
in  the  notice  of  appropriation,  in  the  absence  of  any  language 
that  by  that  act  the  property  changes  hands  and  becomes  vested 
in  the  State. 

But  an  additional  reason  in  support  of  the  conclusion  arrived 
at  is  found  in  the  fact  that  this  result  will  not  injure  persons  to 
the  slightest  extent  whose  property  has  been  appropriated.  They 
are  guaranteed  just  compensation  by  the  Constitution,  and  what- 
ever the  acts  of  the  State,  whether  they  be  temporary  or  perma- 
nent in  their  character,  a  remedy  exists  in  favor  of  those  who 
have  been  injured.  If  the  State  has  occupied  property  under  a 
permanent  appropriation  for  which  a  notice  has  been  served  and 
subsequently  releases  a  part  of  that  property,  the  owner  is  clearly 
entitled  to  such  damages  as  he  sustained  during  the  occupancy. 
Where  the  appropriation  has  been  changed,  the  owner  would  be 
entitled  to  compensation  as  to  a  permanent  appropriation  for  the 
propeiiy  described  in  the  final  appropriation  and  for  such  dam- 
ages as  he  sustained  by  reason  of  the  earlier  appropriation.  Such 
being  the  case,  it  would  seem  that  property  owners  should  assist 
rather  than  oppose  construction  which  the  State  seeiks  to  place 
upon  the  Barge  canal  statute  authorizing  it  to  reduce  appropria- 
tions subsequent  to  the  service  of  the  notice  of  appropriation  and 
before  judgment  has  been  entered  or  the  compensation  paid  or 
the  Statute  of  Limitations  has  run. 

The  provisions  of  chapter  244  of  the  Laws  of  1909  do  not  mili- 
tate against  the  view  that  the  State  may  reduce  an  appropriation 
before  the  compensation  is  awarded  or  paid.     Some  statute  was 
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necessary  in  order  to  confer  authority  upon  State  officers  to  exe- 
cute a  reconveyance  after  an  appropriation  had  been  jnRde,  an 
award  determined,  the  compensation  paid  and  the  fee  vested. 
There  is  nothing  in  the  statute  which  indicates  an  intention  on 
the  part  of  the  Legislature  that  the  State  may  not  change  its 
appropriation  at  any  time  before  the  transaction  has  been 
completed  by  the  making  of  an  award  or  the  payment  of  the 
compensation. 

The  court^  therefore,  holds  that  the  appropriation  made  by  the 
State  on  or  about  December  9,  1913,  under  maps  Nos.  928-c, 
953-a  and  954-b  are  valid  appropriations  and  that  further  proof 
should  be  submitted  to  enable  the  court  to  determine  the  com- 
pensation to  which  claimant  is  entitled  under  these  and  the 
former  appropriations. 

It  seems  appropriate  at  this  time  to  indicate  to  claimant  the 
attitude  of  the  court  with  respect  to  the  claims  made  by  the  par- 
ties with  whom  it  has  made  a  contract  for  quarrying  stone  from 
its  property.  This  court  has  jurisdiction  to  hear  and  determine 
claims  against  the  State  only.  It  has  no  authority  to  determine 
disputes  between  individuals  for  which  regular  courts  have  been 
provided.  Except  in  extraordinary  cases  where  the  amounts 
involved  are  small,  this  court  is  unwilling  to  exceed  its  authority 
even  where  all  the  parties  consent  thereto.  In  this  claim  the  court 
will  not  make  a  separate  award  to  those  parties  having  the  quarry- 
ing contract  but  will  make  one  award  and  leave  it  to  the  parties 
to  adjust  the  award  between  them  according  to  their  respective 
rights. 

In  view  of  the  delay  that  has  occurred  in  connection  with  the 
disposition  of  this  claim  the  court  will  grant  a  preference  in  the 
submission  of  further  proof  and  permit  claimant  at  any  time  and 
at  any  term  to  present  such  further  proofs  as  may  be  necessary  to 
put  the  claim  in  a  condition  for  final  award. 

Ackerson,  Fennell  and  Paris,  J  J.,  concur. 
Ordered  accordingly. 
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(Bated  February  8,  1916) 

Damages  for  personal  injury  sustained  by  falling  from  a  canal  bridge  where 
there  was  no  guard  ralL 

Claimant  alleges  that  while  crossing  a  highway  bridge  over  the  canal 
he  stubbed  his  toe  against  one  of  the  bridge  planks,  lost  his  balance 
and  fell  from  the  bridge  to  the  canal  towpath  at  a  point  where  there 
was  no  guard  rail  along  the  side  of  the  bridge.  The  contention  of  the 
State  is  that  claimant  was  not  on  the  bridge  when  he  sustained  his 
injuries. 

Claim  against  the  State  of  New  York  for  damages  for  per- 
sonal injuries. 

Thompson,  Woods  &  Woods,  for  claimant 

Egburt  E.  Woodbury,  Attorney-General  (George  L.  Meade, 
Deputy  Attorney-General)  for  State. 

Fennbll,  J. —  This  accident  happened  February  1,  1911,  at 
about  7 :30  p.  m.  at  a  canal  bridge  near  Port  Byron. 

Claimant  contends  that  he  was  passing  northerly  across  the 
highway  bridge  over  the  canal  when  he  stubbed  his  toe  against  a 
piece  of  plank  laid  lengthwise  of  the  bridge  and  on  top  of  and 
across  the  ends  of  the  regular  roadway  planks  of  the  bridge;  that 
when  he  stubbed  his  toe  he  pitched  forward  and  to  the  left ;  that 
before  he  could  recover  his  balance  he  fell  over  the  edge  of  the 
bridge  to  the  canal  towpath ;  that  there  was  no  guard  rail  along  the 
side  of  the  bridge  where  the  claimant  fell  and  that  the  State 
should  have  provided  such  a  guard  rail. 

The  State  contends  that  claimant  left  the  bridge  and  started 
down  the  stone  steps  leading  to  the  towpath  which  steps  were 
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formed  by  the  ends  of  the  courses  of  stone  that  form  the  abutment 
of  the  bridge. 

'  The  fall  caused  a  compound  oomminuted  fracture  of  the  right 
t^  below  the  knee.  Subsequent  infection  caused  ankylosed  con^ 
dition  of  the  knee  joint.  The  bones  below  the  knee  are  badly  out  of 
place.  The  front  and  side  of  the  1^  below  the  knee  have  very  large 
and  very  ugly  scars.  Claimant  is  undoubtedly  a  cripple  for  Ufa 
His  condition  is  peculiarly  distressing  in  that  he  is  a  market 
gardener  engaged  in  raising  garden  truck,  which  his  sons  take  to 
market,  and  the  ankylosed  knee  makes  it  impossible  for  him  to 
kneel  down  and  weed,  cultivate  and  care  for  the  young  seedlings 
and  plants.    He  is  si^ly  years  of  age. 

There  are  two  serious  questions  in  this  case.  How  did  claimant 
fall?  Is  his  present  very  serious  condition  due  to  the  injuries 
sustained  in  the  fall  and  their  natural  consequences  or  to  his 
failure  to  take  proper  care  of  himself  after  the  injury  ? 

The  evidence  on  the  cause  of  the  fall  is  in  direct  conflict  It 
cannot  be  harmonized  in  any  way.  Edward  Haley,  then  and  now 
a  State  employee,  testified  that  he  went  to  the  home  of  the  claim- 
ant after  the  accident  and  took  claimant  in  an  auto  to  the  scene  of 
the  accident ;  that  claimant  showed  him  where  he  fell ;  that  the  spot 
waB  four  or  five  steps  down  from  the  top  of  the  stone  steps.  Alonzo 
Beach,  now  a  State  ^nployee,  testified  that  he  drove  Haley  to 
claimant's  house  in  an  auto;  that  he  heard  claimant  say  he  fell 
going  down  the  bridge  steps;  that  he  drove  Haley  and  claimant 
to  the  bridge  and  claimant  pointed  out  the  place  where  he  fell ; 
that  the  place  was  three  or  four  or  maybe  the  next  step  down ;  that 
he  stated  he  tripped  there  and  fell. 

A  natural  sympathy  for  one  so  seriously  crippled  warrants  an 
extra  careful  scrutiny  of  the  State's  evidence.  If  these  two  men 
were  bridge  tenders  and  the  accident  happened  because  of  their 
alleged  carelessness  or  negligence  then  their  evidence,  given  to 
protect  themselves  and  their  positions,  might  well  be  seriously 
questioned.  Here  there  was  no  such  condition.  They  had  noth- 
ing to  do  with  this  bridge  and  were  not  responsible  for  it  or  ihe 
use  of  it. 
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Claimant  marked  with  an  ^^  X  '^  on  a  photograph  the  spot  on 
the  bridge  where  he  stated  he  stubbed  his  toe.  It  was  just  where 
the  end  truss  enters  the  floor  of  the  bridge.  Carl  T.  Holsteiner, 
a  civil  engineer^  testified  that  the  north  end  of  the  truss  entered 
the  bridge  floor  one  and  seven-tenths  feet  from  the  wall  of  the 
abutment  Claimant  was  walking  toward  the  abutment  when 
he  stubbed  his  toe.  Claimant  states  he  struck  about  one  foot  from 
the  water's  edge  of  the  canal  and  crawled  to  the  foot  of  the  steps. 
The  civil  engineer's  testimony  shows  that  the  water's  edge  is  four- 
teen and  six-tenths  feet  from  the  abutment  Claimant  was  found 
at  the  foot  of  the  steps* 

George  Elliott  was  sworn  for  the  claimant  on  his  case  in  chief 
and  testified  to  helping  to  pick  up  claimant  and  to  the  extent  of  his 
injuries  as  he  saw  them  at  the  tima  Elliott  was  also  sworn  in 
rebuttal  and  then  stated  that  after  taking  Debottis  away  he  went 
back  with  a  lantern  to  the  place  of  the  accident  and  found  a  pool  of 
blood  under  the  line  of  the  side  of  the  bridge,  six  or  seven  feet 
from  the  face  of  the  abutment  and  six  or  seven  feet  east  from  the 
third  or  fourth  step^  Claimant  also  swore  on  rebuttal  that  he  could 
not  tell  where  he  landed  on  the  towpath.  The  '^  X  "  mark,  made 
by  claimant  on  the  photograph,  shows  he  stubbed  his  toe  while 
walking  toward  the  abutment  at  a  point  one  and  seven-tenths  feet 
from  the  abutment  If  he  fell  at  the  point  claimed  the  pool  of 
blood  should  have  been  very  dose  to  the  face  of  the  abutment  If 
he  fell  where  Elliott  testified  he  saw  the  pool  of  blood  then  he 
must  have  fallen  over  the  end  truss  composed  of  two  parallel  mem* 
hetrSf  which  rises  at  an  angle  of  two  and  eight-tenths  feet  in  seven 
feet 

Claimant  was  on  his  way  home.  To  reach  his  home  he  could 
have  gone  directly  ahead  along  the  roadway,  followed  the  bend  of 
the  road  to  the  left  and  then  some  distance  to  a  canal  lock,  whence 
he  could  come  back  up  the  towpath  a  short  distance  to  his  house. 
He  oould  also  get  home  by  going  down  the  stone  steps  at  the  side 
of  the  bridge  and  passing  along  the  towpath  to  his  housa 

I  am  forced  to  the  conclusion  that  claimant  was  walking  down 
the  stone  steps  when  he  tripped  and  fell. 

Dr.  Stuart,  who  attended  claimant^  testified  that  there  was  no 
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chance  to  give  aaceptio  dressing  at  the  home  of  claimant  and  the 
result  was  abscesses,  suppuration  of  upper  and  lower  leg  and  gen- 
eral systematic  poisoning.  On  cross-examination  he  testified  that 
the  infection  was  caused  by  claimant's  habits  of  life  and  sur- 
roundings; that  the  ankylosed  condition  of  the  knee  was  due  to 
the  results  following  the  infection  which  came  largely  through 
his  surroundings;  that  he  had  recommended  that  claimant  go  to 
a  hospital  for  treatment.  Claimant  stated  that  he  did  not  have 
the  money  to  go  to  a  hospital.  There  are  provisions  made  for 
surgical  cases  in  hospitals  even  when  patients  are  indigent  The 
ankylosed  condition  of  the  knee  which  resulted  from  claimant's 
failure  to  take  the  steps  and  precautions  recommended  by  his 
attending  physician  diould  not  be  charged  against  the  State  of 
New  York. 

The  physical  condition  of  the  claimant  is  pitiable  and  excites 
sympathy  but  there  seems  to  be  no  negligence  on  the  part  of  the 
State  which  caused  his  original  injury* 

Claim  dismissed. 


CiTT  OF  New  Yobk  v.  State  of  New  Yobk 

No.  2473-A 

(Bated  February  14,  1916) 

daim  for  one-liall  of  the  exdie  moneys  representing  interest  upon  funds 
deposited  in  New  York  dty  bank  by  special  deputy  ezdse  commissioner. 

Under  the  Liquor  Tax  Law  the  special  deputy  commissioner  is  to 
deposit  excise  moneys  in  the  city  of  New  York  in  a  bank  or  other 
depository  in  a  separate  account  in  his  official  name  entitled  ''Liquor 
Tax  Moneys."  The  intent  of  the  statute  is  that  a  single  account  be 
kept  in  the  bank  until  such  moneys  are  divided  as  required  in  section 
12,  subdiyision  17,  of  the  Liquor  Tax  Law  and  the  account  thus  kept 
is  to  be  distributed  within  ten  days  from  the  receipt  thereof.  Until 
apportioned  by  the  special  deputy  commissioner  of  excise,  the  interest 
on  this  account  belongs  to  the  State  and  thereafter  shall  belong  to  the 
city  and  the  locality  in  equal  shares.     (Reversed  by  Appellate  Division.) 

Claiu  against  the  State  of  New  York  for  oertain  interest  on 
excise  moneys  deposited  in  New  York  city  banks. 
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Joseph  A.  Stover,  Assistant  Corporation  Counsel^  for  claimant. 

Egburt  E.  Woodbury,  Attorney-GFeneral  (James  S.  Y.  Ivins, 
Deputy  Attorney-General),  for  State. 

RoDBNBECK,  J. —  This  is  a  claim  for  $6,025,  being  the  amount 
of  interest  accumulated  on  liquor  tax  moneys  deposited  in  banks 
in  the  city  of  New  York  by  the  special  deputy  commissioner  of 
excise.  By  virtue  of  the  fact  that  the  city  of  New  York  is  entitled 
to  one-half  of  the  excise  moneys  it  claims  also  to  be  entitled  to 
one-half  of  the  interest  which  accumulated  upon  the  funds 
deposited  in  the  banks  of  the  city  by  the  special  deputy  excise 
commissioner. 

This  position  of  the  city  of  New  York  is  not  tenable.  The 
Liquor  Tax  Law  provides  that  the  special  deputy  commissioner 
shall  deposit  excise  moneys  in  a  bank  or  other  depository  in  a 
separate  account  in  his  official  name  entitled  "Liquor  Tax 
Moneys/'  It  was  the  intention  of  the  statute  that  a  single  account 
in  the  bank  should  be  kept  until  the  moneys  are  divided.  Liquor 
Tax  Law,  §  12,  subd.  17.  It  further  provides  that  one-half  of  the 
revenues  resulting  from  taxes,  fines  and  penalties  under  the  pro- 
visions of  the  Liquor  Tax  Law  shall  be  paid  by  the  special  deputy 
commissioner  within  ten  days  from  the  receipt  thereof  to  the 
treasurer  of  the  State  of  New  York  and  the  remaining  one-half  to 
the  town  or  city  in  which  the  traffic  was  carried  on  from  which  the 
revenues  were  received.  Id.  §  10.  The  statute  therefore  provides 
for  a  single  account  and  that  the  moneys  in  the  account  shall  be 
distributed  within  ten  days  from  the  receipt  thereof.  The  statute 
further  provides  that  the  interest  accruing  on  this  account  until  its 
apportionment  by  the  special  deputy  commissioner  of  excise  shall 
belong  to  the  State  and  that  any  interest  accumulating  after  its 
apportionment  shall  belong  to  the  State  and  the  locality  in  equal 
shares.  Id.  §  12,  siibd.  17.  The  statute  uses  the  words 
"  undivided  "  and  "  apportioned ''  with  obvious  distinction.  The 
moneys  in  the  bank  may  be  undivided  and  unapportioned.  They 
may  be  undivided  and  apportioned  and  they  may  be  divided  and 
apportioned.  While  the  moneys  of  the  State  and  the  city  are  in  a 
single  account  they  are  undivided.     When  the  Excise  Commis- 
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sioner  drawa  his  check  for  the  share  to  which  the  State  and  the 
city  are  entitled  in  this  undivided  fund,  the  fund  is  apportioned 
but  still  undivided  and  when  the  checks  are  presented  and  paid 
the  fund  is  divided  and  apportioned*  While  the  fund  is  undivided 
the  State  is  entitled  to  the  accumulated  interest  After  its  appor- 
tionment by  the  Excise  Commissioner  and  before  payment  each 
is  entitled  to  one-half  of  the  interest  on  the  undivided  fund,  that 
is,  there  may  be  an  accumulation  of  interest  upon  this  undivided . 
fund  after  its  apportionment  by  the  excise  officer  and  this  accrued 
interest  on  the  imdivided  fund  is  to  be  equally  distributed  to  the 
city  and  the  State.  Id.  §  12,  subd..l7.  The  power  of  the  Legis- 
lature to  make  this  distribution  of  accrued  interest  cannot  be  ques- 
tioned any  more  than  its  authority  to  distribute  one-half  of  the 
moneys  to  the  city  and  one-half  to  the  Stata  The  cases  which 
sustain  the  constitutionality  of  the  distribution  of  the  moneys  are 
also  an  authority  for  the  constitutionality  of  the  distribution  of  the 
accrued  interest.  Where  the  Excise  Conunissioner  does  not  dis- 
tribute  the  money  within  ten  days  the  city  may  compel  him  to  do 
so  but  where  it  is  not  done  the  accrued  interest  until  the  fund  is 
apportioned  belongs  to  the  State.  The  statute  so  provides.  It 
says  that  ''all  interest  accruing  on  undivided  excise  moneys 
deposited  by  any  ^  *  *  special  deputy  commissioner  of  excise 
and  all  interest  accruing  on  the  part  thereof  apportioned  to  the 
state  shall  belong  to  the  state  of  New  York.**  Id.  §  12,  subd.  17. 
It  is  true  that  the  statute  says  that ''  all  interest  moneys  accruing 
on  the  part  thereof  belonging  to  the  localities,  etc,'*  shall  belong 
to  the  city,  but  the  word  "belonging"  evidently  means  appor- 
tioned. The  scheme  of  the  statute  seems  to  be  that  while  the 
moneys  are  unapportioned  the  State  shall  be  entitled  to  the  accrued 
interest  on  the  undivided  funds.  The  Excise  Commissioner  is  not 
required  to  wait  ten  days  before  the  distribution  of  the  laonej 
but  may  distribute  it  at  any  time  within  the  ten  days  or  may 
deposit  the  moneys  in  separate  accounts.  Where  the  deposit  is  so 
made  the  State  and  the  city  are  each  entitled  to  the  interest  which 
accumulates  on  its  accoimt.  In  two  instances  the  Excise  Commis- 
sioner opened  separate  Accounts  and  in  these  cases  the  State  should 
remit  the  interest  which  was  paid  to  it  by  the  bank  on  the  account 
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opened  in  the  name  of  the  city.  This  interest  amounts  to  the  sum 
of  $280.68  for  which  the  city  of  New  York  is  entitled  to  an 
award  with  interest  thereon  from  the  date  of  its  receipt  by  the 
State. 

Fennel],  J.,  concurs. 

Findings  may  be  submitted  in  accordance  with  this  opinion. 


Feed  R,  Butterpield  v.  State  op  New  York 

No.  940-A 

(Dated  February  18,  1016) 

*  Appropriation  of  land/'  exact  meaning  of  term  and  the  limitations  of  elass 

of  cases  to  which  it  applies. 
Service  of  notice  of  intention  to  begin  action  required  by  section  264  of  the 

Code  of  Civil  Procedure  cannot  be  waived. 

The  claimant  owns  lands  in  the  town  of  Kingsbury,  county  of  Wsah- 
ington,  and  sought  to  recover  against  the  State  for  the  flooding  of  such 
lands,  owing  to  the  construction  of  a  permanent  improvement  on  Wood 
creek,  along  which  the  lands  are  located.  Claimant,  however,  failed  to 
file  any  notice  of  intention,  sjb  required  by  section  264  of  the  C!ode  of 
Civil  Procedure,  and  contends  that  no  such  notice  was  required,  because 
the  alleged  damage  was  due  to  the  permanent  improvement  made  by  the 
State  in  constructing  a  dam  which  interfered  with  the  free  flow  of  water 
in  the  creek  and  caused  the  flooding.  Held,  that  the  service  of  the 
required  notice  of  intention  is  jurisdictional  and  cannot  be  waived,  that 
the  jurisdiction  of  the  Court  of  Claims  to  hear  any  claim  rests  upon  stat- 
ute, and  that,  no  compliance  having  been  made  with  the  statutory  pro- 
vision, the  claim  must  be  dismissed. 

O1JI.1M  against  the  State  of  New  York  for  the  flooding  of  daimr 
ant's  land  in  the  town  of  Kingsbury,  Washington  eonnty. 

W.  E.  Young,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Joseph  P.  Coughlin 
and  Edmund  H.  Lewis,  Deputies  Attorney-General),  for  State. 

BoDBNBECK,  J. —  This  is  a  claim  for  the  flooding  of  claimant's 
land  in  the  town  of  Kingsbury,  county  of  Washington,  due,  it  is 
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daimedy  to  certain  defects  in  the  construction  of  an  improvement 
on  Wood  creek,  npon  which  claimant's  premises  are  situated. 

The  claimant  did  not  file  a  notice  of  intention  to  commence  an 
action  as  required  by  section  264  of  the  Code  of  Civil  Procedure 
and  the  only  answer  thereto  is  that  the  statute  does  not  apply 
because  the  flooding,  it  is  claimed,  was  due  to  the  permanent 
Improvement  made  by  the  State  some  distance  below  the  prem- 
ises in  the  bed  of  Wood  creek  in  the  nature  of  the  construction 
of  a  dam  which  it  is  alleged  obstructed  the  free  flow  of  the  water 
of  the  cre^  and  assisted  in  causing  the  flooding  and  damage. 

The  statute  provides  that  "  No  claim  other  than  for  the  appro- 
priation of  land  shall  be  maintained  against  the  state  unless  the 
claimant  shall  within  six  months  after  such  claim  shall  have 
accrued,  file  in  the  office  of  the  clerk  of  the  court  of  claims  and 
with  the  attorney-general  a  written  notice  of  intention  to  file  a 
claim  against  the  state,  stating  the  time  when,  and  the  place 
where  such  claim  arose  and  in  detail  the  nature  of  the  same,  which 
notice  shall  be  signed  and  verified  by  the  claimant  before  an  officer 
authorized  to  administer  oaths.  The  attorney-general  may  require 
any  person  filing  such  a  notice  of  claim  for  any  cause  whatever 
against  the  state  to  be  sworn  before  him  or  one  of  his  deputies 
designated  by  him  for  that  purpose  within  the  county  of  the 
claimant's  residence,  relating  to  such  claim,  and  when  so  sworn, 
to  answer  orally  as  to  any  facts  relative  to  the  justness  of  such 
daim."    Code  Civ.  Pro.  §  264. 

It  is  obvious  from  this  language  that  if  it  applies  to  the  present 
claim  the  claim  must  be  dismissed.  The  courts  have  repeatedly 
held  that  the  filing  of  such  notice  is  a  condition  precedent  to  the 
maintenance  of  an  action  and  must  not  only  be  alleged  but  proved 
upon  the  trial.  Curry  v.  City  of  Buffalo,  135  N.  T.  866 ;  Foley 
▼.  Mayor,  1  App.*  Div.  686;  White  v.  Mayor,  15  id.  440;  Mis- 
sano  V.  Mayor,  17  id.  536 ;  Sheehy  v.  City  of  New  York,  29  id. 
263 ;  Krall  v.  City  of  New  York,  44  id.  269 ;  Smith  v.  City  of 
New  York,  88  id.  606. 

It  is  contended,  however,  that  the  words  "  appropriation  of 
land  "  apply  to  a  claim  like  the  present  one.    This  contention  is 


40  Statjb  Depabtmekt  Reposts 


Court  of  Claims 


erroneoTis*  The  word  "  appropriation  "  has  a  vaiying  meaning 
but  it  cannot  be  interpreted  to  include  a  case  of  temporary  or 
occasional  flooding  arising  from  an  improvement  constructed  on 
a  stream  below  iJie  point  of  flooding.  The  exception  of  cases 
where  the  State  has  made  an  appropriation  of  land  is  due  to 
the  fact  that  the  appropriation  is  the  act  of  the  State  itself  and 
it  has  full  knowledge  of  the  facts.  The  occasional  indirect  effects 
of  such  appropriation  some  distance  /iway  from  the  improvement 
can  hardly  be  said  to  be  within  the  knowledge  of  the  State  and 
to  come  within  the  language  of  the  exception.  The  word  "  appro- 
priation/' however^  has  never  been  intended  to  include  a  case 
like  the  one  under  consideration.  Webster  defines  it  as  ^^  the  act 
of  setting  apart  or  assigning  to  a  particular  use  or  person  in 
exclusion  of  all  others."  The.  peculiar  significance  of  the  word 
is  that  of  allotting,  assigning  or  setting  apart  for  some  specific 
purpose;  to  make  a  thing  one's  own;  to  make  it  the  subject  of 
property;  to  exercise  dominion  over  it  for  one's  own  purpose; 
the  taking  from  another  to  one's  self  of  a  thing  with  or  without 
violenca  See  Words  &  Phrases ;  Filor  v.  U.  S.,  9  Wall.  45.  There 
is  no  meaning  attaching  to  the  word  '^  appropriation  "  which  can 
he  said  to  include  the  present  clainL 

The  service  of  a  notice  of  intention  is  jurisdictional  and  cannot 
be  waived  It  has  a  peculiar  force  in  connection  with  a  claim 
against  the  Stata  The  jurisdiction  of  this  court  to  hear  any 
claim  rests  upon  statute^  and  in  this  instance  the  statute  says  that 
no  claim  shall  be  ^'  maintained  "  against  the  State  unless  such  a 
notice  has  been  filed.  This  language  goes  to  the  very  right  of 
the  claimant  to  maintain  the  action  and  unless  the  notice  is  filed 
the  court  has  no  jurisdiction  to  entertain  the  claim,  irrespective 
.of  any  question  as  to  whether  the  attention  of  the  court  was  called 
to  the  failure  to  file  a  notice  of  intention. 

'  This  is  not  a  technical  objection  to  the  maintenance  of  the 
claim.  The  purpose  of  the  statute  was  to  give  the  State,  through 
the  Attorney-General,  timely  notice  of  the  proposed  filing  of  the 
•claim  so  that  it  might  be  investigated  and  so  that  he  might  require 
the  person  filing  the  claim  to  be  sworn  before  him  or  one  of  his 
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deputies  designated  by  him  for  the  purpose  of  investigating  the 
facts  relating  to  the  claim.  Unless  the  notice  of  intention  is  filed 
with  the  Attorney-General,  that  officer  has  no  notice  of  the  pro- 
posed filing  of  the  claim  and  no  opportunity  is  afforded  him  to 
investigate  the  claim  and  protect  the  State  against  unjust  and 
baseless  daims. 

The  claim  should,  therefore,  be  dismissed. 

Pabis,  J.  (concurring). —  This  claim  is  for  damages  to  crops 
of  claimant,  allied  to  have  been  sustained  by  reason  of  the  same 
having  been  flooded  with  water  overflowing  the  banks  of  Wood 
creek,  in  the  town  of  Kingsbury,  Washington  county,  N.  T.,  claim- 
ant alleging  that  such  overflow  was  caused  by  a  dam  built  by  the 
State  of  New  York  across  Wood  creek  to  a  height  above  the 
natural  flow  of  said  creek. 

Section  264  of  the  Code  of  Civil  Procedure  provides  as  follows: 
''  No  claim  other  than  for  the  appropriation  of  land  shall  be  main- 
tained against  the  state,  unless  the  claimant  shall  within  six 
months  after  such  claim  shall  have  accrued,  file  in  the  office  of 
the  clerk  of  the  court  of  claims  and  with  the  attorney-general  a 
written  notice  of  intention  to  file  claim  against  the  state,  stating 
the  time  when,  and  the  place  where  such  claim  arose  and  in 
detail  the  nature  of  the  same,  which  notice  shall  be  signed  and 
verified  by  the  claimant  before  an  officer  authorized  to  adminis- 
ter oathsw  The  attorney-general  may  require  any  person  filing 
jmch  a  notice  of  claim  for  any  cause  whatever  against  the  state 
to  be  sworn  before  him  or  one  of  his  deputies  designated  by  him 
for  that  purpose  within  the  county  of  the  claimant's  residence, 
relating  to  such  claim,  and  when  so  sworn,  to  answer  orally  as 
to  any  facts  relative  to  the  justness  of  such  claim.  Willful  false 
,8wearing  before  the  attorney-general  or  deputy  attorney-general 
is  perjury  and  punishable  as  such." 

No  notice,  of  intention  to  file  this  claim  was  filed  either  in  the 
office  of  the  clerk  of  the  Board  of  Claims  or  with  the  Attomey- 
'General,  and  no  contention  is  made  that  the  claim  is  founded  upon 
the  appropriation  of  land. 

The  contention  of  the  claimant  is^  that  the  claim  was  filed 
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within  six  months  after  the  damages  accrued,  and  that,  therefore, 
no  notice  of  the  intention  to  file  the  claim  was  necessary. 

My  attention  has  not  been  called  to  any  court  decision  under 
this  section  of  the  Code  and  I  have  been  unable  to  find  any,  but 
this  provision  is  analogous  to  the  provisions  of  section  841  of  the 
Village  Law,  under  which  decisions  have  been  mada  Under  this 
section  it  has  been  held  that  the  provisions  of  the  section  requir- 
ing a  written  and  verified  statement  of  the  nature  of  the  claim, 
etc,  to  be  filed  with  the  village  clerk  within  sixty  days  after 
the  cause  of  action  has  accrued,  constitute  a  condition  precedent, 
compliance  with  which  must  be  pleaded  and  proven.  See  Thrall 
V.  Cuba  Village,  88  App.  Div.  410. 

The  contention  of  the  claimant  that  the  filing  of  the  claim 
within  the  period  prescribed  for  the  filing  of  notice  of  intention, 
takes  the  place  of  the  notice  of  intention,  seems  to  be  met  by  the 
decision  in  Cotriss  v.  Village  of  Medina,  139  App.  Div.  875. 

If  the  claim  is  to  take  the  place  of  the  notice  of  intention,  it 
would  seem  that  it  must  be  filed  with  the  Attorney-General 
There  is  nothing  before  this  court  in  this  matter  to  indicate  that 
anything  further  was  done  than  to  file  the  claim  under  the  rules 
with  the  clerk. 

The  claimant  further  contends  that  the  State  waived  its  rights 
under  this  section  by  not  raising  the  point  directly  on  the  trial  of 
the  claim,  and  cites  in  support  of  his  theory  McCarty  v.  Far 
Rockaway,  8  App.  Div.  879. 

If  the  provision  of  the  statute  in  question  is  jurisdictional,  I 
do  not  believe  it  can  be  waived  and  jurisdiction  conferred  by  the 
mere  omission  of  the  Attorney-General's  office  to  make  that  objeo* 
tion  on  the  trial.  It  seems  to  me  that  it  is  the  duty  of  the  claim- 
ant to  show  on  the  trial  that  everything  necessary  to  confer 
jurisdiction  had  been  done.  In  this  case,  before  a  decision  had 
been  made,  the  court's  attention  was  called  directly  to  the  fact 
that  no  notice  of  intention  had  been  filed  as  prescribed  by  law. 

The  court  having  actual  knowledge  that  an  act  necessary  to 
confer  jurisdiction  had  been  omitted,  cannot  go  into  the  merits, 
but  must  dismiss  the  daim. 

Claim  dismissed. 
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Ned  C.  Rydeb  and  Habbiet  R.  Phabis  v.  Stats  of  New  Yobk 

No.  1228.A 

(Dated  February  25,  1916) 

Danuses  for  lost  of  use  of  agricultural  land  in  xgzi  1^  leepago  from  Brio 
canal. 

Claimants  seek  to  recover  damages  for  the  loss  of  the  uee  of  eome 
thirty  acres  of  agrixsultural  land  which  became  too  wet  for  cultivation 
and  pasturage  because  of  water  seeping  in  from  the  Erie  canal  and 
flooding  said  land. 

Claim  against  State  of  New  York  for  loss  of  use  of  some  thirty 
acres  of  land  caused  by  seepage  from  Erie  canaL 

Raj  B.  Smithy  for  claimants^ 

Egburt  E.  Woodbury,  Attorney-General  (Carey  B.  Davie, 
Deputy  Attorney-General),  for  State. 

Pabis,  J. —  This  claim  is  for  the  loss  of  the  use  of  about  thirty 
acres  of  agricultural  land  during  the  season  of  1912 ;  the  claim 
being  that  the  said  land  was  made  too  wet  for  cultivation  and 
pasturage  by  reason  of  waters  from  the  Erie  canal  seeping  from 
said  canal  and  flowing  down  upon  said  lands  and  covering  them 
with  water.  The  land  in  question  was  located  in  the  town  of 
DeWitt,  county  of  Onondaga  and  State  of  New  York. 

From  all  the  evidence  in  the  case  it  is  apparent  that  all  of  the 
land  was  low  and  swampy  and  had  not  been  cultivated  for  yean^ 
but  had  grown  up  to  brush,  cat-tails  and  weeds.  The  claim  seems 
to  be  based  upon  the  theory  it  was  the  duty  of  the  State  to  keep 
open  the  ditches  on  the  said  land.  I  find  no  foundation  for  such 
a  claim  in  the  testimony.  There  is  little  or  no  evidence  of  seepage 
from  the  canal  during  the  year  1912.  At  any  rate  there  is  not 
enou^  of  such  evidence  to  warrant  the  conclusion  that  the  damage 
daimed  during  the  year  1912  was  caused  thereby.  If  water  did 
seep  from  the  canal  onto  the  land  that  year,  the  land  was  in  sudl 
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a  condition  that  it  had  practically  little  or  no  rental  value  for 
agriculture  purposes  that  year.  There  is  no  allegation  in  the 
claim  that  a  notice  of  intention  to  file  a  claim  as  provided  by 
section  264  of  the  Code  was  duly  filed  and  there  was  no  proof  of 
such  filing  made  upon  the  triaL 

The  claim  should  therefore  be  dismissed. 


JoHir  Winn  v.  State  of  New  Tokk 

No.  1494-A 

(Dated  February  26,  1016) 

Damages  for  destmetion  of  crops  and  loss  of  use  of  land  by  flooding  from  Erie 
canal. 

The  claimant  aU^es  that  during  the  season  of  1913  certain  lands  in 
the  town  of  Sullivan,  Madison  county,  were  flooded  by  water  seeping  from 
the  Erie  canal,  with  the  result  of  destroying  the  grass  and  hay  crop  and 
preventing  cultivation.  Claim  was  dismissed  but  the  case  is  now  up  on 
appeal. 

.  Claim  against  State  of  New  York  for  loss  of  crops  and  of  the 
use  of  land  for  cultivation  during  the  season  of  1913,  by  overflow 
irom  Erie  canal. 

Campbell  &  Woolsey,  for  claimant 

Egburt  E.  Woodbury,  Attorney-General  (F.  B.  Valentine, 
Deputy  Attorney-General),  for  State. 

Pabis,  J. —  This  claim  is  for  the  destruction  of  crops  of  grass 
and  hay  and  for  the  loss  of  the  use  of  land  for  the  purposes  of 
cultivation  on  account  of  being  too  wet  during  the  season  of  191 3 ; 
the  claim  being  that  the  said  land  was  made  too  wet  for  cultivation 
by  reason  of  seepage  from  the  Erie  canal  flowing  down  upon  said 
lands  and  covering  them  with  water.  The  land  in  question  was 
located  in  the  town  of  Sullivan,  county  of  Madison. 
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The  principal  reliance  of  the  claimant  is  upon  testimony  to  the 
effect  that  after  the  deepening  and  improving  of  the  canal,  when 
the  watei^  was^nDt  in  the  <3anal  the  lands  were  TO^usonaUy-drj  and 
that  after  the  water  was  let  in  the  canal  the  lands  became  wet 

This  court  held  in  the  claim  of  Perkins  v.  State,  13  Court  of 
Claims,  96,  that  ^'  Negligence  on  the  part  of  the  State  in  the 
alleged  flooding  of  land  bordering  upon  a  canal  will  not  be  inferred 
from  the  bare  fact  that  before  certain  improvements  were  made^ 
on  the  canal  the  land  was  dry  and  that  after  the  improvements 
the  land  was  wet,  it  being  necessary  to  show  that  the  water  which 
it  is  claimed  caused  the  damage  came  from  the  canal  and  was  due 
to  the  State's  n^ligence." 

The  lands  allied  to  have  been  flooded  in  the  Perkins  claim 
were  in  the  same  town  and  county  as  the  claim  under  considera- 
tion, and  apparently  in  the  immediate  vicinity.  Following  the 
decision  made  in  the  Perkins  claim  this  claim  vnll  have  to  be  dis- 
missed unless  there  is  sufiicient  evidence  of  seepage  from  the  canal 
flowing  down  upon  this  land  to  cause  the  damage  claimed.  The 
evidence  as  to  such  seepage  during  the  year  1913  is  very  meagre. 
If  fall  credence  is  given  to  all  the  evidence  on  the  part  of  the 
claimant  as  to  such  seepage  and  the  amount  thereof,  it  does  not 
seem  reasonable  that  such  seepage  could  have  caused  any  con- 
siderable damage  to  the  property  in  question.  Apparently  from 
the  map  in  evidence  and  all  the  evidence  in  the  case,  the  land  in 
question  is  wet  and  marshy  and  unfit  for  cultivation,  whether  there 
is  any  seepage  from  the  canal  or  not^  and  had  been  in  such  condi- 
tion for  years. 

It  is  also  contended  in  this  case  that  at  some  prior  time  the 
State  opened  up  ditches  acro^  this  land  to  carry  off  seepage  from 
the  canal.  If  such  seepage  no  longer  existed  I  see  no  obligation 
upon  the  State  to  maintain  the  ditchea 

The  claim  should  be  dismissed. 
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KtLFOBD  D.  Whebok  V.  Statx  OB*  Kbw  Yobk 

No.  2218-A 

(Dated  February  26,  1916) 

Claim  based  upon  an  ezpresi  contract  made  by  a  tribunal  or  officer  of  the 
State  cannot  be  heard  by  the  Court  of  Claima  until  it  hae  been  rejected 
in  whole  or  in  part  by  the  officer  haying  authority  to  audit  same. 

The  claimant  rendered  certain  legal  services  and  incurred  certain 
expenses  in  iuTestigating  and  preparing  for  the  trials  of  certain  actions 
growing  out  of  the  Qreat  Meadow  prison  investigation.  The  appointment 
of  claimant  to  aid  in  that  investigation  was  made  orally  in  1913  by 
former  Governor  William  Sulzer,  under  section  8  of  the  Executive  Law. 
Several  questions  have  been  raised  by  the  State  to  show  that  the  appoint- 
ment was  invalid,  but  the  Court  of  Claims  held  that  it  was  not  necessary 
to  pass  upon  them,  because  the  court  has  no  jurisdiction  to  try  the 
claim,  as  it  has  never  been  rejected  by  any  officer  of  the  State.  Under 
section  8  of  the  Executive  Law,  even  though  he  had  an  order  from  the 
Governor  and  a  warrant  from  the  Comptroller  before  the  Treasurer  was 
authorised  to  pay  him,  he  could  not  have  had  recourse  to  this  court,  as 
his  claim  shows  it  had  never  been  rejected  by  any  officer  of  the  State. 
Claim  dismissed  and  claimant  referred  to  the  proper  officer  for  the  audit 
and  determination  of  his  claim  or  to  the  Legislature  for  an  enabling  act. 

Olauc  for  legal  servicee  rendered  and  expenses  incurred  by 
claimant  in  investigating^  preparation  for  and  trials  of  actions 
growing  out  of  Great  Meadow  prison  inyestigatioju 

Milford  D.  Whedon,  for  claimant 

Egburt  E.  Woodbury,  Attorney-General  (Edmund  H.  Lewia, 
Deputy  Attorney-General),  for  Stata 

BoDBNBEOK,  P.  J. —  This  is  a  claim  for  legal  services  rendered 
and  expenses  incurred  by  the  claimant  in  the  investigation,  prep- 
aration for  and  trials  of  actions  growing  out  of  the  Great  Meadow 
prison  investigation. 

The  claimant^  it  is  claimed,  was  orally  designated  and  appointed 
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to  perform  such  senrioes  on  August  6,  1913,  by  former  (Governor 
William  Sulzer  undear  and  by  virtue  of  section  8  of  the  Executive 
Law. 

The  right  of  the  claimant  to  recover  is  challenged  by  the  State 
on  various  grounds.  It  is  claimed  that  the  appointment  was  void 
because  it  was  not  in  writing.  The  statute  under  which  the 
appointment  was  made  requires  no  such  written  appointment,  but 
the  State  claims  that  there  must  be  read,  with  the  section  of  the 
Executive  Law  under  which  the  appointment  was  made,  section 
8  of  the  Public  Officers  Law  which  provides  that  the  commission 
of  every  officer  appointed  by  the  (Governor  shall  be  signed  by  him 
and  attested,  under  the  seal  of  the  State  by  the  Secretary  of  State. 
The  appointment  is  also  questioned  because  it  was  not  filed  as 
required  by  the  same  section  of  the  Public  Officers  Law  with 
respect  to  commissions  granted  by  the  Governor,  and  also  because 
the  Comptroller  was  not  notified  pursuant  to  secti<m  16  of  the 
State  Finance  Law,  which  provides  that  whenever  any  liability 
of  any  nature  shall  be  incurred  by  or  for  any  officer,  notice  that 
such  liability  has  been  incurred  shall  be  immediately  given  in 
writing  to  the  State  Comptroller.  The  right  to  recover  is  also 
challenged  upon  the  ground  that  the  compensation  was  not  fixed 
as  provided  by  section  8  of  the  Executive  Law  and  no  appropria- 
tion being  available  at  the  time  of  the  appointment,  that  the  Oov- 
emor  was  without  power  to  make  such  an  appointment,  section 
35  of  the  Finance  Law  providing  that  no  State  c^cer  shall  con- 
tract any  indebtedness  on  behalf  of  the  State  nor  assume  to  bind 
the  State  in  an  amount  in  excess  of  money  appropriated  or 
otherwise  lawfully  available 

These  objections  present  serious  questions  with  reference  to  the 
ri^t  of  the  claimant  to  recover.  But  the  court  has  not  found 
it  necessary  to  pass  upon  these  objections  specifically,  because  it 
has  readied  the  conclusion  that  it  has  no  jurisdiction  to  entertain 
the  daim.  One  of  the  limitations  upon  the  jurisdiction  of  the 
court  is,  that  it  shall  not  extend  to  any  claim  submitted  by  law 
to  any  other  tribunal  or  officer  for  audit  or  determination,  except 
where  the  claim  is  founded  upon  express  contract  and  has  been 
in  whole  or  in  part  rejected  by  such  tribunal  or  officer ;  that  is^ 
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assuming  that  the  claim  is  based  upon  express  contract,  this  court 
has  no  jurisdiction  of  the  claim  unless  it  has  been  rejected  in 
whole  or  in  part  by  the  officer  having  authority  to  audit  the  sama 
Under  the  statute  under  which  the  claimant  seeks  to  recover  he 
was  required  to  be  paid  by  the  Treasurer  out  of  any  appropria- 
tions made  for  the  purpose  for  which  he  was  appointed  "  upon 
the  order  of  the  governor  and  the  warrant  of  the  comptroller/' 
Executive  Law,  §  8.  Under  this  language,  in  order  to  obtain  his 
compensation  and  expenses  claimant  was  required  to  obtain  from 
the  Governor  an  order  and  from  the  Comptroller  a  warrant  before 
die  Treasurer  was  authorized  to  pay  him.  Upon  the  refusal  of 
any  one  of  these  officers  to  observe  the  statute  he  had  a  remedy 
by  mandamus  to  compel  performance;  but  at  any  rate  upon  their 
rejection  of  the  claim  in  whole  or  in  part  he  could  have  recourse 
to  this  court.  His  claim  shows  that  it  has  never  been  rejected 
by  any  officer  of  the  State.  The  statement  in  the  claim  is,  that 
it  has  not  been  submitted  to  any  other  tribunal  or  officer  for  audit 
or  determination,  except  that  the  claim  has  been  submitted  to 
and  approved  by  former  Attorney-General  Parsons  and  has  been 
submitted  to  Governor  Glynn.  Instead  of  having  been  rejected, 
therefore,  the  claim  has  been  approved  by  a  former  Attorney- 
General  and  has  been  submitted  to  a  former  Governor.  Under 
the  statute  conferring  jurisdiction  upon  this  court  it  is  necessary 
for  the  claimant  to  secure  a  rejection  of  his  claim  by  the  officer 
having  authority  to  audit  or  determine  the  same. 

In  view  of  the  serious  legal  questioiv}  involved  in  connection 
with  the  regularity  of  the  appointment,  it  is  suggested  that  author- 
ity be  obtained  from  the  Legislature  to  present  the  claim  to  this 
court,  waiving  the  irregularities  mentioned  which  do  not  go  to 
the  merits  of  the  claim.  Substantial  services  were  rendered  by 
the  claimant  and  the  State  should  not  take  the  position  of  depriv* 
ing  him  of  a  recovery  for  the  reasonable  value  of  such  servicesw 
This  court  cannot  waive  the  legal  requirements  necessary  to  con- 
stitute a  valid  claim  since  it  has  no  authority  to  make  an  award 
except  upon  such  legal  evidence  as  would  establish  liability  against 
an  individual  or  corporation  in  a  court  of  law  or  equity.  Code 
Civ.  Pro.  §  264.    The  Legislature,  however,  may  waive  any  legal 
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defense  except  that  of  the  Statute  of  Limitations  and  may  rec- 
ognize moral  claims  upon  which  recovery  could  not  otherwise 
be  had 

The  daim  should,  therefore^  be  dismissed  and  the  claimant 
referred  to  the  proper  officer  for  the  audit  and  determination  of 
his  claim  or  to  the  L^slature  for  an  enabling  act 

Ordered  accordingly. 


Patbick  McOoveen  &  Company  v.  Statx  ov  New  Yobk 

No.  2375-A 

(Dated  Febniary  28,  1016) 

Damages  for  dumget  made  by  the  State  in  a  oanal  contract  necessitating  the 
malring  of  changes  in  the  work  and  involying  increased  expenses. 

The  claimant  made  a  flat  bid  for  building  a  coffer  dam,  pumping, 
bailing  and  draining  but  his  expenses  were  increased  by  reason  of  the 
State  changing  the  style  of  construction  of  the  dam  and  by  the  altera- 
tions required  in  the  contract;  these  changes  being  alleged  to  represent 
an  addition  of  $15,031.65.  It  is  this  amount  which  is  sought  as  damages 
in  addition  to  other  damages  caused  by  excavation  changes  and  metal 
reinforcements  of  concrete  construction. 

C1.AIM  against  the  State  of  New  York  arising  from  changes  in 
contracts  necessitating  increased  expenditures  by  contractor. 

Arnold,  Bender  &  Hinman,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Archie  Ryder  and 
Joseph  P.  Ck)ughlin),  for  State. 

RoDENBEGK,  J. —  The  claimant  made  a  contract  known  as 
contract  No.  71-A  with  the  State  for  the  dredging  of  the  Hudson 
river  from  lock  No.  1  to  lock  No.  2  and  for  constructing  lock 
No.  1  and  dam  No.  1  below  Mechanicville,  N.  T. 

When  the  work  had  progressed  to  a  certain  point  the  State 

decided  to  change  the  style  of  construction  of  the  dam  and  by  two 
State  Deft.  Rbpt. —  Vol.   10       4 


so  Statb  DsPABTHxirr  Bspobts 

■ 

■'■•--•---  ...    -  -         ..-._*  .    .  . .  , ,    , .  -*,..-■.  -  ^        - 

Court  of  CUiint 

alterations  required  the  contractor  to  make  certain  changes  which 
involved  increased  expense,  for  which  compensation  is  now 
claimed. 

One  of  the  claims  arises  out  of  the  additional  cost  of  construct- 
ing coffer  dams^  pumping,  bailing  and  draining  over  and  above 
the  amount  needed  to  complete  the  dam  as  originally  planned. 
The  contractor  bid  a  flat  sum  for  the  coffer  dam,  pumping,  bailing 
and  draining,  and  additional  compensation  is  asked  for  the 
increased  work  under  this  item.  The  amount  bid  by  the  contractor 
under  this  item  was  for  the  work  that  was  required  under  the 
original  plans,  and  he  is  entitled  to  pay  for  any  additional  work  of 
this  character  imposed  upon  him  by  the  alterations  to  the  original 
plans.  This  additional  work  is  estimated  at  the  sum  of 
$15,031.65.  This  amount  represents  the  fair  and  reasonable  value 
of  doing  the  work,  which  of  course  includes  a  reasonable  profit 
to  the  contractor.  The  measure  of  damages  in  such  a  case  is  not 
the  cost  of  doing  the  work  to  the  contractor,  but  the  fair  and 
reasonable  value  of  the  work. 

Another  item  is  for  reexcavation  that  the  contractor  waa 
required  to  do  by  reason  of  the  delay  of  the  State  while  it  was 
deciding  upon  the  changes  in  the  original  plana.  During  thb 
delay  a  portion  of  the  excavation  previously  made  by  the  con- 
tractor became  filled  up  through  no  fault  of  the  contractor,  and 
for  excavating  this  material  he  is  entitled  to  compensation  at  the 
rate  provided  in  the  contract  The  amount  of  this  excavation  was 
694  cubic  yards  and  the  amount  to  be  allowed  tharefor  is 
$1,769.70. 

A  third  item  relates  to  a  claim  for  metal  reinforcement  for  con- 
crete construction  which  the  contractor  was  unable  to  use  by  reason 
of  the  change  in  the  original  plans.  This  material  was  charged  to 
the  State  at  the  cost  to  the  contractor  less  the  salvage,  making  an 
allowance  to  the  contractor  of  $254.86. 

The  claimant  is  therefore  entitled  to  an  award  of  $17|056.21« 
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Empibb  EiroiKBXBzira  Cobpobatiojbt  v.  Statx  ov  Nbw  Yosx 

No.  1823-A 

(Dated  February  29,  1916) 

Sxtxm  compenaatieB  daimad  for  certain  work  on  Baxfe  canal  contract  Ho.  64 
alleged  not  to  be  within  anch  contract. 

On  Auguat  6,  1908,  the  parties  hereto  entered  into  a  contract  for  the 
improTement  of  the  Erie  canal  from  a  point  near  Prospect  street  bridge, 
Medina,  to  a  point  between  Qasport  bridge  in  Gasport,  a  strip  of  almost 
ten  miles.  The  dispute  herein  arises  over  the  question  as  to  whether  the 
contract,  plans  and  specifications  require  the  contractor  to  place  coping 
on  the  top  of  the  wash  wall  for  the  price  of  two  dollars  and  thirty  cents 
per  cubic  yard  for  60,400  cubic  yards  mentioned  as  the  eighteenth  item 
of  said  contract.    Claimant  entitled  to  reooTor. 

Claim  arising  from  the  contention  of  the  contractor  that  the 
requirements  of  hia  contract  on  the  Barge  canal  improvement 
known  as  contract  No.  64,  does  not  require  him  to  place  coping  on 
the  top  of  the  wash  wall  for  the  price  of  two  dollars  and  fifty  cents 
per  cubic  yard. 

Kellogg  &  Bose^  for  claimant 

Egburt  E.  Woodbury,  Attomey-(}eneral  (Joseph  P.  Coughlin, 
Deputy  Attomey-Oeneral)  for  Stata 

BoDSirBxoK,  J. —  This  claim  arises  out  of  a  contract  dated 
August  6,  1908,  between  the  parties  known  as  Barge  canal  con- 
tract No.  64  for  the  improvement  of  the  Erie  canal  from  a  point 
600  feet  west  of  Prospect  street  bridge,  Medina,  to  100  feet  east 
of  Oasport  bridge  in  Oasport,  a  total  distance  of  construction  of 
9.91  miles. 

Claimant  was  to  be  paid  by  the  State  at  certain  specified  prices 
for  the  work  which  was  to  be  done  '^  in  accordance  with  the  plans 
and  specifications"  attached  to  the  contract  and  forming  a  part 
diereof. 

One  of  the  items  of  work  to  be  performed  by  the  claimant  was 
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designated  as  item  No.  18  and  provided  for  69,400  cubic  yards 
of  wash  wall  at  two  dollars  and  fifty  cents  per  cubic  yard. 

The  dispute  arises  over  the  question  as  to  whether  or  not  the 
contract^  plans  and  specifications  require  the  contractor  to  place 
coping  on  the  top  of  the  wash  wall  for  the  price  above  specified. 

There  is  no  separate  price  provided  for  coping  but  the  claimant 
was  required  for  the  price  stated  to  place  coping  wherever  it  was 
required  by  the  plans.  This  provision  is  found  in  the  section  of 
the  specifications  which  provides  that :  "  When  required  by  the 
plans,  the  walls  shall  be  coped  with  flagstones  in  length  not  less 
than  two  feet,  and  the  other  dimensions  as  shown  upon  the  plans, 
roughly  dressed  and  laid  close  together  to  grade  of  elevation 
shown."    §  191. 

There  is  nothing  in  the  printed  contract  itself  to  throw  any 
light  upon  the  dispute  between  the  parties  except  as  above  referred 
to  and  these  provisions  seem  to  favor  the  construction  that  the 
claimant  was  required  to  cope  the  wash  walls  only  where  such 
coping  is  shown  on  the  plans. 

The  section  of  the  specifications  which  provides  the  compensa- 
tion that  claimant  is  to  receive  for  wash  wall  is  not  to  be  construed 
as  requiring  a  coping  throughout  the  contract  where  not  shown  on 
the  plans,  but  must  be  read  in  connection  with  the  section  of  the 
specifications  above  quoted  and  to  mean  that  wherever  under  the 
contract,  plans  and  specifications  the  claimant  was  required  to 
place  coping  it  was  not  to  receive  any  additional  price  therefor 
but  was  to  receive  a  flat  rate  for  wash  wall  whether  coped  or  not. 

This  form  of  specification  as  to  price  is  consistent  with  the 
form  of  contract  which  requires  a  small  amount  of  coping  as  well 
as  one  which  requires  coping  throughout  and  in  the  absence  of 
anything  on  the  plans  showing  a  coping  does  not  of  itself  indi- 
cate an  intention  to  have  the  wash  wall  coped  except  where 
coping  is  shown  upon  the  plans. 

No  coping  whatever  is  shown  upon  the  plans  except  on  the 
sheets  which  relate  to  culvert  construction.  These  sheets  can 
hardly  be  considered  as  evidence  that  the  claimant  was  required  to 
cope  the  entire  wash  wall  since  the  specifications  provided  that  it 
was  to  cope  only  where  required  by  the  plans.    The  culvert  sheets 
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are  confined  to  the  culverts  and  there  is  a  special  reason  for  coping 
a  wash  wall  around  a  culvert  which  does  not  necessarily  apply  to 
an  ordinary  wash  wall  on  the  bank  of  the  canal  but  even  in  the 
case  of  culverts  there  is  one  sheet  which  fails  to  show  a  wash  wall, 
whether  through  error  or  through  design  does  not  appear. 

The  remaining  sheets  of  the  contract  where  a  wash  wall  is 
shown  instead  of  designating  a  coping  rather  indicate  that  it  was 
the  design  that  no  coping  should  be  placed  on  the  wash  wall,  for 
not  only  do  the  sheets  showing  the  prism  of  the  canal  which  is 
necessarily  upon  a  small  scale  fail  to  show  coping  but  the  detailed 
plan  of  the  wash  wall  drawn  upon  a  larger  scale  than  the  wash 
waU  shown  upon  the  sheets  of  the  prism  of  the  canal  fail  to  show 
any  coping. 

The  omission  from  the  plans  is  especially  significant  when  it  is 
considered  that  the  sample  provided  by  the  State  for  indicating 
work  to  be  done  on  the  Barge  canal  expressly  shows  how  the 
coping  is  to  be  indicated  when  required  on  the  top  of  the  wash 
wall. 

It  would  seem  from  these  considerations  that  the  contract 
made  between  the  parties  did  not  require  coping  to  be  placed  on 
the  wash  wall  except  where  shown  on  the  plans  and  that  the  claim- 
ant having  been  required  ta  place  a  coping  on  the  wash  wall 
where  it  was  not  shown  is  entitled  to  recover  the  reasonable  value 
thereof. 

The  clause  in  the  contract  providing  that  in  case  of  any  dis- 
crepancy or  ambiguity  in  the  plans,  specifications  or  maps,  or 
between  them,  the  State  Engineer  shall  make  a  decision  in 
relation  thereto  whidi  shall  be  final  and  conclusive  upon  the 
parties  has  no  application  as  in  this  case  there  is  no  discrepancy 
or  ambiguity.  As  above  stated  the  plans  do  not  call  for  &  coping 
on  the  wash  waU  except  at  culverts.  This  clause  of  the  contract 
was  not  designated  to  give  the  State  the  power  tlirough  the  State 
Engineer  to  add  work  to  a  contract  which  is  not  shown  upon 
the  plans  and  not  required  by  any  other  portion  of  the  contract. 
The  clause  in  question  .relates  to  work  which  is  required  but 
concerning  which  some  discrepancy  or  ambiguity  exists. 

The  general  rules  for  the  construction  of  this  contract  are 
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well  understood  and  it  is  not  necessary  to  dwell  upon  them.  The 
clause  relating  to  inaccuracies  and  ambiguities  is  one  made  by  the 
parties  and  has  its  proper  sphere  of  operation  which  does  not 
extend  however  to  the  point  of  adding  work  not  fairly  required  by 
the  plans  or  specifications.  It  is  not  the  purpose  or  scope  of  guch 
a  clause  to  impose  work  upon  a  contractor  that  does  not  appear 
upon  the  plans  and  cannot  reasonably  be  implied  from  the  plans. 
It  does  not  confer  authority  upon  the  engineer  to  add  additional 
work  and  impose  unnecessary  expense  not  called  for  by  the 
contract  in  express  or  implied  terms. 

Similar  clauses  giving  authority  to  the  engineer  to  give  direc- 
tions as  to  the  performance  of  a  contract  have  been  construed  by 
the  courts  and  there  are  abundant  authorities  for  a  recovery  by 
a  contractor  where  the  engineer  refused  to  permit  the  contractor 
to  perform  work  called  for  by  the  contract  (McMaster  v.  State, 
108  N.  Y.  542 ;  Byron  v.  Low,  109  id.  291)  where  he  gave  a 
wrong  grade  or  other  direction  and  caused  the  contractor  either  to 
do  additional  work  or  to  do  over  work  already  done  (  Messenger 
V.  City  of  Buffalo,  21  N.  Y.  198 ;  Dwyer  v.  Mayor,  77  App.  Div. 
225 ;  Grady  v.  Mayor,  182  K  Y.  415 ;  MulhoUand  v.  Mayor,  etc, 
CSty  of  New  York,  118  id.  681) ;  where  he  required  the  con- 
tractor to  do  work  in  a  way  not  called  for  by  the  contract  thus 
entailing  more  expensive  work  than  could  otherwise  be  required 
(Horgan  v.  Mayor  of  New  York,  160  N.  Y.  516 ;  People  ex  rel. 
Powers  &  Mansfield  Co.  v.  Schneider,  191  id.  628) ;  where  he 
required  the  contractor  to  do  over  work  already  properly  done 
(Gearty  v.  Mayor,  171  id.  72) ;  or  where  he  required  the  con- 
tractor to  do  work  not  called  for  by  the  contract  People  ex  reL 
Powers  &  Mansfield  Co.  v.  Schneider,  191  N.  Y.  523. 

Each  case,  however,  must  stand  upon  its  own  facts  and  this 
case,  except  for  the  principles  of  law  enunciated  upon  the  facts 
established,  is  not  to  be  construed  as  an  authority  for  a  recovery 
in  all  cases  where  the  engineer  has  assumed  to  act  under  the 
clause  in  question  in  this  casa 

The  contract  made  between  the  parties  is  the  measure  of  their 
obligationa  and  interpreting  the  contract  by  the  recognized  rules 
of  law,  claimant  iJs  entitled  to  recover. 
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Ikgaixs  Stonx  Company  v.  State  of  New  Yobx 

No.  10619 

(Dated  April  22,  1910) 

» 

A  lienor  liATiag  eecnred  Jvdsmeiit  agaiaat  a  contractor  wlio  liad  a  contract 
with  the  State  for  the  erection  of  a  pvblic  bnildiBg  held  to  hare  a  Hen 
whidi  appliea  only  to  the  amonnta  dne  the  contractor  from  the  State 
after  the  completioB  of  the  contract 

The  State,  in  July,  1907,  oontraoted  with  Clementa  Construction  Com- 
pany  for  a  New  York  State  School  of  Agriculture  at  St.  Lawrence 
Uniyereity,  at  Canton.  The  woric  began  and  continued  until  the  6th  of 
February,  1908,  when  there  waa  due  and  payable  to  the  oonatruction 
company  12,078.86  and  the  further  aum  of  16,444.16  earned  but  not  pay- 
able until  the  building  had  been  fully  completed  and  acoepted  by  the 
State.  Work  on  the  contract  waa  suspended  on  the  last  nanied  date  and 
a  number  of  liens  were  then  filed  against  the  work.  The  present  claimant 
then  began  suit  against  the  contractor,  the  State  and  other  lienors  and 
secured  a  judgment  awarding  it  the  sum  of  $1,770.68  with  interest. 
Held,  that  the  claimant's  lien  only  extended  to  the  amounta  due  the 
contractor  from  the  State  after  full  completion  of  the  contract.  When 
tfae  contractor  ceased  work  the  nnon^y  then  owing  him  was  not  payable 
until  the  performance  of  his  contract,  and  having  failed  to  perform,  the 
mon^y  was  never  payable  to  him  or  to  the  lienors  claiming  under  hiuL 
As  matter  of  fact,  the  State  completed  the  building  under  ita  contract 
at  a  sum  in  excess  of  the  amount  which  it  owed  the  oontractor.  Claim 
^^wnitisfd 

Claim  againgt  ihe  State  of  New  York  arising  from  work  done 
and  materials  famished  for  a  contractor  with  a  State  contract 

Deyo,  Hotchkiss  &  Carver,  for  claimant 

Egbnrt  E.  Woodbaiy,  Attorney-General  ((George  L.  Meade, 
Deputy  Attorney-General),  for  Stata 

WxBBy  J. —  While  proofs  in  this  case  were  somewhat  volumi- 
nonsy  they  were  wholly  documentary  and  the  point  at  issue  clearly 
defined. 

i     In  July,  1907,  the  State  contracted  with  Clements  Construc- 
tion Company  for  a  New  York  State  School  of  Agriculture  at 
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St  Lawrence  University,  at  Canton,  N.  T.,  to  be  fully  completed 
for  the  sum  of  $76,471,  pursuant  to  chapter  682  of  the  Laws  of 
1906,  authorizing  the  work.  On  the  5th  of  February,  1908,  there 
had  been  considerable  amounts  of  money  paid  to  the  contractor, 
but  there  was  then  due  and  payable  to  the  construction  company 
$2,078.86,  and  the  further  sum  of  $6,444.15,  earned  but  not  pay- 
able until  the  building  had  been  fully  completed  and  accepted  by 
the  State;^  pursuant  to  the  statute  above  referred  to. 

On  the  last  mentioned  date  the  work  was  suspended  by  the  con- 
tractor, and  thereafter  upwards  of  twenty  liens  were  duly  filed 
against  the  work. 

Thereafter  an  action  was  brought  by  Ogden  H.  Tappan  and 
another,  lienors,  against  the  construction  company,  the  State  of 
Kew  York,  and  all  other  lienors,  to  determine  the  amount  due  the 
contractor  from  the  State,  and  the  amount  and  validity  of  the 
respective  liens. 

The  contract,  which  was  in  evidence,  provided  that  if  the  con- 
tractor failed  to  perform  the  work  the  State  might  complete  it 
in  accordance  with  the  terms  of  the  contract,  and  pay  for  such 
completion,  "  Out  of  the  unpaid  balance  of  the  original  contract 
price  if  sufficient,  and  if  insufficient  collect  the  deficit  from  the 
contractor  or  his  bondsman,  in  such  manner  as  the  State  may 
choose."  This  provision  required  the  State  to  spend  the  unpaid 
balance  of  $6,444.15  on  the  completion  of  the  building,  and  lim- 
ited the  State's  recovery  against  the  bondsman  to  the  difference 
between  that  sum  and  any  increaaed  cost  to  the  State  of  completing 
the  contract  over  and  above  that  sum. 

The  judgment  in  the  action  was  entered  November  24,  1908, 
and  determined  that  on  February  5,  1908,  there  was  due  and  pay- 
able to  the  contractor  from  the  Stat^  the  sum  of  $2,078.86,  and 
the  further  sum  of  $6,444.15,  earned  by  the  contractor,  which 
would  become  due  when  the  building  was  completed  and  accepted 
by  the  State,  pursuant  to  the  statute  authorizing  the  work,  which 
said  sums  of  money  were  subject  to  the  costs  and  expenses  of  the 
action  and  the  payment  of  the  liens  in  the  order  specified  therein. 
The  judgment  determined  that  the  costs  and  allowances  of  the 
action,  and  the  plaintiff  Tappan's  lien,  were  the  first  liens  upon 
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the  funds  due  or  to  become  duQ  the  contractor  after  the  building 
was  completed  and  accepted  by  the  State  of  New  York,  and  the 
amount  of  the  liena  was  payable,  ^'  Out  of  the  said  funds  or  bo 
much  thereof  properly  applicable  thereto  will  pay  the  same,"  and 
that  the  plaintiff  should  have  judgment  against  the  defendant 
Clements  Construction  Company  for  the  amount  of  any  deficiency 
of  the  lien  after  applying  thereon  all  moneys  properly  applicable 
thereto. 

The  decree  adjudicated  the  respective  liens,  including  the  lien 
of  the  claimant  in  this  action,  and  awarded  to  the  Ingalls  Stone 
Company,  "  The  sum  of  $1,770.58,  with  interest  from  February 
5th,  1908,  the  amount  of  its  lien  filed  March  11th,  1908,  estab- 
lished herein,  or  so  much  thereof  as  said  funds  properly  appli- 
cable thereto  will  pay  of  the  same,"  and  that  said  defendant  Ingalls 
Stone  Company,  ''Have  judgment  against  the  Clements  Con- 
struction Company  for  the  amount  of  any  deficiency  remaining 
unpaid,  after  applying  all  moneys  properly  applicable  thereto." 

In  my  view  of  the  case  the  claimant's  lien  only  extended  to 
the  amounts  due  the  contractor  from  the  State  after  the  full  com- 
pletion of  the  contract.  When  the  contractor  ceased  work  the 
State  owed  him  $6,444.15,  which  was  payable  on  the  performance 
of  his  contract.  He  never  complied  with  the  condition  or  com- 
pleted his  work,  and  hence  the  money  was  never  payable  to  him 
nor  to  the  lienors  claiming  under  him.  The  State  completed  the 
building  in  acoordance  with  the  provisions  of  the  contract  at  a 
sum  in  excess  of  this  $6,444.15. 

Great  stress  was  laid  on  the  trial  of  the  fact  that  two  liens  sub- 
sequent to  that  of  the  claimant  herein  had  been  adjudicated  by 
the  Board  of  Claims  to  be  valid  against  the  State.  This  court 
does  not  deem  itself  bound  by  any  such  adjudication.  On  the 
papers  presented  this  court,  the  claimant  has  failed  to  make  out 
a  liability  of  the  State  for  the  indebtedness  of  the  Clements 
Construction  Company  to  the  claimant,  and  the  claim  should 
accordingly  be  dismissed. 

Ordered  accordingly. 
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William  Pbonath  t;.  State  of  New  York 
KoB.  930-A  and  2435-A 

(Dated  May  8,  1016) 

Damages  alleged  to  have  been  sustained  to  farm  land  by  water  seeping  from 
the  Erie  canaL 

.  The  claimant  declares  that  a  farm  owned  by  him  in  the  town  of 
Ridgeway,  Orleans  county,  on  the  north  side  of  the  Brie  canal,  was 
injured  in  each  of  the  years  from  1910  to  1914,  both  indusiye,  to  the 
extent  of  about  $110  per  year,  but  there  was  evidence  that  no  such 
leakage  occurred.  There  is  much  swale  land  in  the  vicinity  of  this  farm 
and  some  of  it  was  higher  than  the  canal.  Claim  dismissed  on  the 
ground  that  claimant  had  failed  to  show  that  the  water  on  his  farm  came 
from  the  canal. 

Claim  against  the  State  of  New  York  arising  from  the  alleged 
seeping  of  water  from  the  Erie  canaL 

Gerald  B.  Fluhrer,  for  claimant 

Egburt  E.  Woodbury,  Attorney-General  (Frank  B.  Valentine^ 
Deputy  Attorney-General),  for  State. 

AoKSBSON,  P.  J. —  The  claimant  is  the  owner  of  a  farm  in  the 
town  of  Ridgeway  in  the  county  of  Orleans  in  this  State  which  is 
bounded  on  the  south  by  the  Erie  canaL  He  claims  that  his 
farm  was  damaged  by  leakage  from  the  canal  in  the  sum  of  $110 
for  each  of  the  years  1910,  1911,  1912,  1913  and  1914. 

In  this  case  the  State's  witnesses  say  there  is  no  evidence  of 
leakage  from  the  canal;  that  claimant  has  some  swale  lands  on 
his  farm  and  that  even  they  were  dry ;  that  there  is  considerable 
swale  land  in  that  vicinity,  some  of  which  is  higher  than  the 
canal.  The  witnesses  for  the  State  were  intelligent  farmers  and 
apparently  fair  and  candid  men. 

There  was  no  effort  made  on  the  part  of  the  claimant  and  his 
witnesses  to  show  how  the  water  they  claimed  was  on  this  farm 
came  from  the  canal  —  claimant  simply  6ays :    '^  When  water  is 
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out  of  the  canal,  everytlimg  dry;  when  water  is  in  the  canal^ 
eveiything  wef  This  is  merely  assuming  that  the  water  came 
from  the  canal,  but  is  not  proof  of  that  fact  The  burden  is  on 
the  claimant  to  show  that  ihe  water  he  speaks  of  came  £rom  the 
canaL    This  he  has  failed  to  do. 

As  was  said  by  Judge  Eodaibeck  in  the  case  of  Perkins  t. 
State,  13  Court  of  Claims,  98 :  '^  The  claimants  rely  upon  proof 
that  before  the  canal  was  improved  in  1897  the  land  was  dry  and 
tillable,  and  that  after  the  improvement  it  became  wet  and  untill- 
able.  This  evidence  is  insufficient  to  charge  the  State  with 
claimant's  injuries.  Other  causes  may  have  produced  ihe  result 
which  they  allege  occurred  immediately  after  the  improvement  of 
the  canaL'' 

The  claim  should  be  dismissed. 

Fennell  and  Paris,  JJ.,  concur. 


Abthttb  B.  Hull  v*  State  of  I^Tbw  Tobk 

No.  1480-A 

(Dated  Ifoy  8,  1910) 

Daauget  zesnltiiig  from  penoaal  IbJiixIm  xeodvod  Ij  dalnaat  aad  to  Us 
.    automobile  1»y  collision  witli  a  lift  teidge  ovor  the  Xrit  canal  at  Oaaport^ 
H.  Y. 

On  Augnst  9,  1918,  the  claimant,  while  returning  from  the  city  of 
Bocheeter  to  hie  home  in  Gaeport,  arrived  at  the  bridge  over  the  Erie 
canal  at  Gasport  about  S:90  p.  m.  It  waa  dark  and  hie  automobUe  lampa 
were  lighted;  he  neither  saw  nor  heard  any  indications  that  the  bridge 
was  being  raised  until  he  was  so  near  it  that  to  avoid  ooUision  was 
impossible.  An  award  of  $1,014  in  full  of  damages  to  the  ear  and  to 
aU  injuries  to  the  claimant  made. 

OlAim  against  the  State  of  New  York  arising  from  personal 
injuries  reoeiyed  by  claimant  in  colliding  with  a  lift  bridge  main* 
tained  and  operated  hj  the  State  over  the  £rie  canal  at  Gasport, 
N.  T. 
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Slee  &  KeBt^  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (George  L.  Meade, 
Deputy  Attorney-General),  for  State. 

AcKEBSON,  P.  J. —  This  claim  is  one  for  damages  against  the 
State  resulting  from  personal  injuries  received  by  the  claimant 
and  also  for  injury  to  claimant's  automobile  by  reason  of  a  col- 
lision with  a  lift  bridge  maintained  and  operated  by  the  State 
over  the  Erie  canal  at  Gasport,  N.  Y.  On  August  9,  1913,  claim- 
ant alleges  that  he  was  returning  from  the  city  of  Bochester  to  his 
home  in  the  village  of  Gasport  aforesaid  with  his  family  and 
others  in  his  automobile;  that  he  arrived  at  the  bridge  in  ques- 
tion at  about  8:30  p.  m.  ;  that  it  was  then  so  dark  that  it  was 
necessary  to  have  the  lamps  on  his  automobile  lighted;  that  he 
was  approaching  the  said  bridge  on  a  long  6  per  cent  grade  from 
the  north)  that  he  was  looking  and  listening  for  any  signal  that 
the  bridge  was  being  raised ;  that  he  saw  nothing  and  heard  nothing 
to  indicate  that  the  bridge  was  being  raised  until  he  arrived  within 
a  few  feet  of  the  bridge  when  it  was  impossible  to  avoid  the  col- 
lision. 

The  court  is  clearly  of  the  opinion  that  no  sufficient  warning 
was  given  to  the  claimant  that  the  bridge  in  question  was  being 
raised. 

The  accident  happened  in  the  night  time.  There  was  no  light 
of  any  kind  on  the  bridge,  except  a  red  light  under  the  bridge 
which  could  not  be  seen  until  the  bridge  was  raised  about  three 
feet.  The  gong  was  struck  only  three  or  six  times,  at  most, 
before  the  operator  started  to  raise  the  bridge,  and  at  a  time 
when  apparently  the  claimant  was  too  far  away  to  hear  it.  The 
approach  to  the  bridge  was  an  up-grade  of  about  6  per  cent  and 
claimant  testified  he  could  not  actually  see  the  floor  of  the  bridge 
until  he  arrived  within  about  ten  feet  of  it.  The  claimant  was  ap- 
parently running  at  a  moderate  rate  of  speed  as  he  approached  the 
bridge  and  together  with  those  in  the  car  with  him,  was  endeavor- 
ing to  see-  if  th«  bridge  was  dear,  so  that  he  can  not  be  charged 
with  contributory  negligence*    He  did  not  heer  any  ,waming  nor 
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see  that  the  bridge  was  being  raised  until  just  the  instant  before 
he  struck  it. 

In  the  case  of  Berenstein  v.  State,  13  Court  of  Claims,  143, 
the  court  used  this  language :  **  Before  the  bridge  was  raised,  the 
gong  was  sounded,  warning  all  approaching  it  was  about  to  be 
lifted.  The  gong  was  strudc  ten  or  twelve  times  and  was  heard 
twenty-five  feet,  or  more,  away.  Eed  lights  were  placed  upon 
the  bridge  and  so  exposed  that  those  expecting  to  cross  it  could 
see  the  danger  signal.  The  flagman  stood  before  the  bridge  in 
the  street  with  a  red  lantern  in  his  hand  giving  his  warning  to 
stop,  and  of  peril'' 

The  court  very  properly  held  that  with  such  precautions  the 
State  was  not  liable  to  the  claimant  who  ran  on  the  bridge  while 
it  was  being  raised  and  was  injured.  But  in  the  case  at  bar 
there  was  absolutely  no  warning  given  which  claimant  could  hear 
or  see  until  ju»t  as  he  was  about  to  collide  with  the  bridge.  He 
could  not  hear  the  gong  because  of  the  distance  he  must  have 
been  away  when  it  was  sounded  and  because  of  the  noise  made  by 
his  car.  He  could  not  see  the  red  light  because  the  bridge  had 
not  raised  high  Plough  to  expose  it.  He,  therefore,  had  no  warn- 
ing that  the  bridge  was  being  raised  that  enabled  him  to  stop  in 
time.  The  automobile  has  become  one  of  the  most  important 
means  of  conveyance  over  our  public  highways.  It  becomes  neces- 
sary, therefore,  that  in  all  situations  like  the  one  under  considera- 
tion some  warning  must  be  given  which  can  be  seen  or  heard  by 
a  cautious  and  watchful  driver  of  such  machines. 

From  the  evidence  in  this  case,  therefore,  it  clearly  appears  that 
the  State  was  negligent  in  the  operation  of  this  bridge  at  the  time 
in  question ;  that  claimant  was  free  from  contributory  negligence ; 
and  that  therefore  the  State  is  liable  to  the  claimant  for  such  an 
amount  of  damages  as  he  suffered  by  reason  of  the  accident 

It  appears  from  the  evidence  that  the  cost  of  repairing  claim- 
ant's automobile  was  $117  and  depreciation  of  car  by  reason  of 
accident  about  $150;  that  claimant  paid  doctor,  and  for  trusses 
$81,  in  all  $348.  The  balance  to  be  awarded  claimant  is  for  the 
hernia  resulting  from  the  accident.  Dr.  Moore  testified  that  it 
was  more  probable  that  the  hernia  was  the  result  of  the  former 
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accident  tlian  of  the  one  in  question,  but  that  it  was,  in  any 
event,  an  incomplete  hernia  which  could  easily  be  cured  for  $150. 
We  are  of  the  opinion,  therefore,  that  an  award  of  $700  for  this 
injury,  togedier  with  liie  $848  above  mentioned,  in  all  $1,048  is 
ample  in  this  case. 

Fennell  and  Paris,  JJ.,  concur. 


Eatb  B.  Aoxb  t;.  Statb  of  New  Yobx 

No.  8187 

(Dated  May  S,  191S) 

DjuBsgo  to  agricidtiiral  lands  oaaaed  by  wator  from  canal  feeder. 

The  claimant  it  the  owner  of  360  acres  of  land  on  the  Oak  Orchard 
ereek,  town  of  Shelby,  Orleans  coimty,  N.  Y.,  lying  but  a  short  distance 
from  Tonawanda  creek,  between  which  creek  and  the  Oak  Orchard  creek 
the  State  constructed  a  canal  feeder  many  years  ago,  which  enters  the 
Oak  Orchard  creek  a  short  distance  below  claimant's  farm.  This  farm 
is  almost  level  and  lies  on  the  edge  of  Tonawanda  swamp.  The  claimant 
oontends  that  the  State  has  turned  so  much  water  into  the  Oak  Orchard 
creek  that  the  flood  complained  of  was  the  result.  This  claim  is  stale, 
almost  ten  years  having  been  allowed  to  elapse  before  bringing  it  to 
trial.  Htid,  that  the  burden  of  proof  that  the  damage  was  caused 
through  the  n^ligence  of  the  State  has  not  been  made  by  claimant. 
Claim  dismissed. 

OuoK  against  the  State  of  New  York  for  damages  alleged  to 
have  resulted  from  the  negligence  of  tbe  State  in  so  flooding  a 
canal  feeder  as  to  cause  the  flooding  of  claimant's  farm* 

L.  M.  Sherwood,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  for  Stata 

AoKSBsoN,  p.  J. —  This  claim  is  for  damage  to  claimant's  crops 
between  Kay  and  October,  1905,  caused  by  flooding.  Claimant's 
farm  of  860  acres  is  situated  on  the  Oak  Orchard  creek  in  the 
town  of  Shelby^  Orleans  county,  N.  T.  The  State  many  years  ago 
constructed  a  canal  feeder  from  Tonawanda  creek  to  Oak  Orchard 
credk  which  enters  Oak  Orchard  creek  a  short  distance  below 
claimant's  farm.  The  farm  is  very  level,  lying  on  the  edge  of 
what  is  known  as  Tonawanda  swamp.     The  claimant  contends 
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that  the  State  through  this  feeder  has  turned  so  much  water  into 
the  Oak  Orchard  creek  that  it  caused  the  flood  in  question. 

The  contention  of  the  claimant  may  well  be  scrutinized  closely 
for  the  reason  that  the  claim  has  not  been  brought  to  trial 
promptly  but  has  been  allowed  to  sleep  for  about  ten  years.  Also, 
from  ihe  further  fact  that  on  the  I7th  day  of  January,  1906, 
when  claimant  swore  to  her  claim,  and  when  presumably  the  facts 
constituting  it  were  fresh  in  her  memory,  she  only  asked  $1,800 
damages,  and  on  the  24th  day  of  September,  1915,  when  the  claim 
was  tried,  she  proved  $3,470  damages.  The  wonderful  growth 
this  claim  has  made  in  ten  years  is  illustrated  by  the  following 
table: 

Damages  claimed    Damages  claimed 
Crops  in  1006  in  1915 

90  acres  of  hay    $900  $1,800 

60  acres  of  oats   540  540 

12  acres  of  com 180  240 

2  acres  of  potatoes 60  80 

8  acres  of  beans   120  160 

65  acres  of  pasture 0  650 

Total $1,800  $3,470 


^ 


It  is  wonderful  how  the  memory  of  claimant's  husband,  who 
had  charge  of  the  farm  and  who  gave  the  items,  as  he  testifies,  to 
claimant's  attorney  which  were  inserted  in  the  claim,  has  so  im- 
proved by  time  that  after  the  lapse  of  ten  years  he  can  remember 
so  clearly  that  he  can  swear  that  he  overlooked  about  one-half  of 
the  damagid  when  the  claim  was  drawn. 

The  claim  is  for  damage  for  flooding  in  1905.  The  evidence 
oflFered  to  prove  the  State's  liability  is  the  testimony  of  witnesses 
taken  in  1903  as  to  the  flooding  of  the  same  premises  in  1902. 
The  burden  is  upon  the  claimant  to  show  that  the  damage  was 
caused  through  the  negligence  of  the  State.  The  claimant  cannot 
meet  and  overcome  that  burden  by  evidence  of  what  took  place 
in  1902.     Conditions  might  be  entirely  different  in  1905  than  in 
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1902.  If  the  rainfall  in  the  natural  watershed  of  Oak  Orchard 
creek  was  sufficient  to  cause  the  creek  to  overflow  its  banks  and 
flood  claimant's  farm,  irrespective  of  any  other  cause^  then  it  is 
immaterial  what  the  State  did. 

The  claimant's  position  is  that  by  reason  of  water  being  brought 
through  the  feeder  constructed  by  the  State  from  Tonawanda 
creek  and  other  places  outside  of  the  Oak  Orchard  creek  water- 
shed, that  it  so  raised  the  water  in  Oak  Orchard  creek  as  to  cause 
it  to  overflow  claimant's  farm  and  thereby  inflict  the  damage  com- 
plained of.  But  he  undertakes  to  prove  this  by  what  happened  in 
1902  instead  of  1905.  Between  those  dates  the  channel  of  Oak 
Orchard  creek  was  enlarged  and  the  guard-gates  at  the  head  of 
the  feeder  were  repaired  to  prevent  the  water  from  coming  into 
the  feeder  from  Tonawanda  creek.  See  evidence  of  Horace 
Andrews,  p.  136,  stenographer's  minutes;  of  Mark  Welsh,  at  p. 
172,  and  Mr.  Wald  at  p.  136  of  stenographer's  minutes.  The 
claimant  therefore  has  failed  to  show  that  the  rainfall  on  the  Oak 
Orchard  creek  watershed  during  the  time  in  question  could  have 
been  carried  in  the  channel  of  that  creek  without  flooding,  and  has 
also  failed  to  show  that  the  flood  in  question  was  caused  by  the 
n^ligence  of  the  State. 

The  claim  must  therefore  be  dismissed. 


A.  D.  Franks  v.  State  of  New  Yobx 

No.  9512 

(Dated  May  11,  191S) 

Damage  resulting  from  the  taking  of  stone  fences  by  a  State  contractor  for 
use  in  the  construction  of  a  highway. 

In  1908  claimant  was  the  owner  of  certain  lands  in  Arkyille,  Delaware 
county,  and  the  State  constructed  a  State  highway  along  said  lands. 
This  highway  was  built  for  the  State  by  a  State  contractor,  and  the 
latter  used  the  stone  fences  in  constructing  the  highway.     Beld,  that 
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the  damagw  were  caused  by  an  individual  action  of  the  contractor,  and 
that  he  and  not  the  State  ihould  be  looked  to  for  compeneation,  aa  he 
was  acting  entirely  outside  the  scope  of  his  contract  when  he  assumed 
to  place  spoil  on  lands  not  provided  by  the  State  as  spoil  area.    Claim 


I 


CuoM  against  the  State  of  Kew  York  for  damagee  to  lands  hj 
the  action  of  a  State  highway  contractor. 

George  B.  Bussell,  for  claimant 

Egburt  E.  Woodbury^  Attorney-General  (Edmnnd  H.  Lewis, 
Depu^  Attorney-General),  for  Stat& 

Fkknxix,  J. —  In  October^  1908,  claimant  was  the  owner  of 
land  in  Arkvill^  Delaware  connty.  At  that  time  the  State, 
through  a  contractor  was  constructing  a  State  highway  along  said 
land. 

Stone  fences  were  taken  by  the  contractor  and  used  in  the  con- 
struction of  the  highway.  Stumps,  stones,  gravel  and  debris  were 
thrown  from  the  highway  by  the  contractor  in  the  progress  of  the 
work  on  to  the  lands  of  the  claimant,  causing  substantial  damage 
to  the  claimant. 

It  did  not  appear  upon  the  hearing  of  the  claim  that  the  State 
had  appropriated,  either  permanently  or  temporarily,  lands  upon 
which  the  stumps  and  debris  were  thrown,  nor  did  it  appear  that 
the  State  had  appropriated  the  stone  fences,  nor  did  it  appear 
that  the  State  had  made  any  map  showing  the  contractor  had  the 
right  to  use  such  lands  for  spoil  purposes,  or  such  stone  fences  for 
construction  purposes. 

The  act  of  the  contractor  was  not  within  the  purview  of  his  con- 
tract and  was  his  individual  act  done  for  his  own  convenience 
and  upon  his  own  authority.  The  contractor  was  as  much  bound 
to  pay  for  the  stone  fences  used  in  the  construction  of  the  road  as 
he  would  have  been  to  pay  for  trap  rock,  limestone,  rock  or  other 
materials  brought  from  a  greater  distance.  The  contractor  was 
acting  entirely  outside  of  the  scope  of  his  contract  when  he 
Stats  Dipt.  Bxpt. — Vol.  10       9 
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assumed  to  place  spoil  on  lands  not  provided  by  the  State  as  spoil 
area. 

The  contractor  and  not  the  State  is  responsible  for  the  acts 
complained  of. 

The  claim  should  be,  and  is^  dismissed. 


BoBEBT  H.  Ash  v.  State  of  New  Yobx 

No.  9511 

(Dated  May  11,  1016) 

Damases  caused  by  action  of  a  State  hi|(liway  contractor  la  taking  etone 
f enoea  and  using  tbem  In  constmcting  a  hii^way  and  throwing  spoil  on 
claimant's  land. 

In  1008  claimant  was  the  owner  of  certain  lands  at  Arkville,  Delaware 
county,  along  which  lands  the  State,  through  a  contractor,  built  a  State 
highway.  The  contractor  used  the  stone  fences  in  building  the  highway 
and  threw  spoil  upon  claimant's  land.  Held,  that  the  act  of  the  con- 
tractor was  not  within  the  scope  of  his  authority  and  he,  not  the  State, 
is  responsible.    Claim  dismissed. 

Claim  against  the  State  of  Kew  York  for  damages  to  lands 
caused  by  the  action  of  a  State  highway  contractor. 

George  B.  Russell^  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Edmund  H.  Lewis, 
Deputy  Attorney-General),  for  State. 

Fennbll,  J. —  In  October,  1908,  claimant  was  the  owner  of 
land  in  Arkville,  Delaware  county.  At  that  time  the  State, 
through  a  contractor,  was  constructing  a  State  highway  along  said 
land. 

Stone  fences  were  taken  by  the  contractor  and  used  in  the  con- 
struction of  the  highway.  Stumps,  stones,  gravel  and  debris  were 
thrown  from  the  highway  by  the  contractor  in  the  progress  of  the 
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work  on  to  tlie  lands  of  the  claimant,  causing  substantial  damage 
to  the  claimant 

It  did  not  appear  upon  the  hearing  of  the  claim  that  the  State 
had  appropriated;  either  permanently  or  temporarily  lands  upon 
which  the  stumps  and  debris  were  thrown,  nor  did  it  appear  that 
the  State  had  made  any  map  showing  the  contractor  had  the  right 
to  use  such  lands  for  spoil  purposes,  or  such  stone  fences  for  con- 
struction purposes. 

The  act  of  the  contractor  was  not  within  the  purview  of  his 
contract  and  was  his  individual  act  done  for  his  own  convenience 
and  upon  his  own  authority.  The  contractor  was  as  much  bound 
to  pay  for  the  stone  fences  used  in  the  construction  of  the  road  as 
he  would  have  been  to  pay  for  trap  rock,  limestone,  rock  or  other 
materials  brought  from  a  greater  distance.  The  contractor  was 
acting  entirely  outside  of  the  scope  of  his  contract  when  he 
assumed  to  place  spoil  on  lands  not  provided  by  the  State  as  spoil 
area. 

The  contractor  and  not  the  State  is  responsible  for  the  acts 
complained  of. 


The  claim  should  be,  and  is,  dismissed. 


Elbsidqe  Eellxt  v.  State  of  New  Yobx 

No.  9613 

(Dated  May  11,  1916) 

Damas^  caused  hy  a  State  liii^way  contractor  taking  stone  fences  and 
using  them  in  constructing  a  highway  and  throwing  spoil  on  claimant's 
land. 

In  1902  claimant  was  the  owner  of  certain  lands  at  Arkyille,  Delaware 
county,  along  which  lands  the  State,  through  a  contractor,  built  a  State 
highway.  Hie  contractor  used  the  stone  fences  in  building  the  highway 
and  threw  spoil  upon  claimant's  land.  Held,  that  the  act  of  the  con- 
tractor was  not  within  the  scope  of  his  authority  and  he,  not  the  State, 
is  responsible.    Claim  dismissed. 
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CuuM  against  the  State  of  New  York  for  damages  to  lands 
caused  bj  action  of  a  State  highway  contractor. 

G^rge  B.  Russell,  for  claimant. 

Egburt  E.  Woodbury,  Attomey-Gbneral  (Edmund  H.  Lewis, 
Deputy  Attorney-General),  for  State. 

Fbnkell,  J, —  In  October,  1902,  claimant  was  the  owner  of 
land  in  Arkville,  Delaware  county.  At  that  time  the  State, 
through  a  contractor,  was  constructing  a  State  highway  along 
said  land. 

Stone  fences  were  taken  by  the  contractor  and  used  in  the  con* 
struction  of  the  highway.  Stumps,  stones,  gravel  and  debris  were 
thrown  from  the  highway  by  the  contractor  in  the  progress  of  the 
work  on  to  the  lands  of  the  claimant,  causing  substantial  damage 
to  the  claimant. 

It  did  not  appear  upon  the  hearing  of  the  daim  that  the  State 
had  appropriated,  either  permanently  or  temporarily,  lands  upon 
which  the  stumps  and  debris  were  thrown,  nor  did  it  appear  that 
the  State  had  appropriated  the  stone  fences,  nor  did  it  appear  that 
the  State  had  made  any  map  showing  the  contractor,  had  the  right 
to  use  such  lands  for  spoil  purposes,  or  such  stone  fences  for  con- 
struction purposes. 

The  act  of  the  contractor  was  not  within  the  purview  of  his 
contract  and  was  his  individual  act  done  for  his  own  convenience 
and  upon  his  own  authority.  The  contractor  was  as  much  bound 
to  pay  for  the  stone  fences  used  in  the  construction  of  the  road 
as  he  would  have  been  to  pay  for  trap  rock,  limestone,  rock  or 
other  material  brought  from  a  greater  distanca  The  contractor 
was  acting  entirely  outside  of  the  scope  of  his  contract  when  he 
assumed  to  place  spoil  on  the  lands  not  provided  by  the  State  as 
spoil  area. 

The  contractor  and  not  the  State  is  responsible  for  the  acts 
complained  of. 

This  claim  should  be,  and  is,  dismissed. 
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W.  L.  Waples  CoMPAirr  v.  State  of  New  Yobx 

No.  2161-A 

(Dated  May  11,  1910) 

Wliert  the  Statt  inttrtoes  with  tht  work  of  a  oontraetor  for  reasons  tntirely 
outside  of  the  contract  it  cannot  escape  liability  for  the  results  of  such 
interference. 

The  W.  L.  Waples  Company,  the  claimant,  were  successful  bidders  for 
the  contract  of  cleaning  the  exterior  walls  of  the  State  Capitol  at  Albany 
after  the  fire  of  March  29,  1911.  After  the  walls  were  cleaned  water- 
proofing was  to  be  applied  thereto.  When  the  contractor  was  ready  to 
use  the  waterproofing  preparation  prescribed  by  the  State,  it  was  dis- 
covered that  the  preparation  darkened  the  stone.  The  State  authorities, 
under  these  circumstances,  ordered  a  delay  in  applying  the  waterproofing 
until  further  investigation  could  be  had.  When  the  State  finally  desig- 
nated a  proper  waterproofing  preparation  the  contractor  was  obliged  to 
rerig  twenty-five  soafiTolds  at  a  cost  to  him  of  $225.  The  claimant  also 
aska  damages  for  the  loss  of  time  of  certain  employees  amoimting  to 
$440,  occasioned  by  an  order  from  the  State  authorities  to  stop  the 
cleaning  work  during  the  sessions  of  the  Court  of  Impeachment  in  order 
not  to  interfere  with  the  hearings  before  the  court.  Held,  that  the  failure 
of  the  State  to  adopt  a  waterproofiing  preparation  has  resulted  in  damage 
to  the  claimants  which  the  State  should  recompense  and  that  the  stoppage 
of  the  progress  of  the  work  by  the  State,  although  within  the  right  of 
the  State,  would,  nevertheless,  be  paid  for  in  damages  to  the  contractor. 
Also  held,  thai  the  indoraement  "due  and  timely  service  admitted" 
written  upon  the  notice  of  intention  herein  signed  by  the  Attorney- 
General  under  date  of  December  30,  1914,  was  binding  upon  the  State. 
Claim  allowed. 

Ci^AiM  against  the  State  of  New  York  for  cleaning^  pointing 
and  waterproofing  the  exterior  stone  of  the  CapitoL 

William  E.  WooUard,  for  claimant 

Egburt  E.  Woodbury,  Attorney-General  (Archie  0.  Ryder, 
Depufy  Attorney-General),  for  State. 

Fewnell,  J. — Claimant  was  awarded  the  contract  for  cleaning, 
pointing,  and  waterproofing  the  exterior  stone  work  of  the  Capitol 
after  the  fire  which  occurred  on  March  29,  1911.    Contract  was* 
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awarded  to  daimant  as  the  lowest  bidder  —  elaimant  being  lowest 
bidder  by  a  very  considerable  amount. 

Claimants  method  of  cleaning  the  ontside  of  the  Capitol  build^ 
ing.was  not  by  the  erection  of  fixed  scaffolds  and  working  there- 
from, but  by  suspending  movable  scaffolds  from  the  top  of  the 
building  and  raising  and  lowering  the  same  as  do  painters  in 
painting  the  outside  of  a  tall  building.  The  first  operation  was 
to  suspend  a  large  scaffold  from  the  top  of  the  building  and  apply 
a  compressed  air  sandblast  to  the  face  of  the  stone,  the  expelled 
sand  being  caught  and  returned  to  the  ground  in  a  pipe.  When 
a  strip  the  width  of  the  scaffold  was  cleaned  from  the  roof  to  the 
ground  the  scaffold  was  moved  to  clean  another  strip  in  similar 
fashion.  'Nexty  a  light  scaffold  was  swung  from  the  top  of  the 
wall  and  the  interstices  between  the  stones  were  pointed.  When 
a  strip  was  pointed  from  the  top  of  the  wall  to  the  bottom,  the 
orderly  and  economical  progress  of  the  work  required  that  the 
scaffold  be  raised  to  the  top  of  the  wall  and  let  down  again  along 
the  same  strip  while  the  waterproofing  was  applied  with  brushes. 

The  State  had  designated  the  use  of  Minwax  as  the  waterproof- 
ing material.  Claimant  informed  the  State  Architect  that  Min- 
wax would  darken  the  stone.  Tests  were  made  and  the  preparation 
did  darken  the  stone.  The  preparation  was  applied  to  the  stone 
work  on  the  down  hill  side  of  the  last  window  toward  Eagle  street 
on  the  ground  floor  on  the  Washington  avenue  side  of  the  Capitol. 
The  stones  at  that  point  still  show  a  darkened  color.  It  was  deter- 
mined not  to  use  the  waterproofing  preparation,  but  a  substitute 
was  not  decided  upon  at  the  time.  Some  time  later,  and  on  or 
about  September  15,  1913,  a  substitute  preparation  was  desig- 
nated by  the  State  Architect.  In  the  meantime  claimant  had 
to  proceed  with  his  work  and  in  proceeding  had  to  move  the  scaf- 
folds as  the  work  progressed.  Had  the  waterproofing  preparation 
been  determined  upon  and  ready  for  use  it  would  have  been 
applied  immediately  after  the  pointing  was  finished  and  before 
the  scaffold  used  for  pointing  had  been  unslung  and  rerigged  for 
the  next  strip  of  wall.  The  delay  in  designating  the  waterproof- 
ing preparation  required  the  rerigging  of  twenty-five  scaffolds. 
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This  rerigging  required  two  hours  for  three  men  for  each  flcaffold, 
at  Beventy-five  cents  per  hour,  making  $225. 

It  would  seem  that  the  failure  of  the  State  to  designate  the 
substitute  waterproofing  preparation  in  time  to  permit  the  claim- 
ant to  apply  the  same  in  the  orderly  and  economical  progress  of 
the  work  was  not  a  delay  or  hindrance  under  section  9  of  the 
specifications.  Section  9  contains  the  following:  '^  No  charges 
shall  be  made  by  the  contractor  for  any  delays  or  hindrance  from 
any  cause  during  the  progress  of  any  portion  of  the  work  embraced 
in  the  contract'' 

The  failure  of  the  State  to  designate  the  kind  of  waterproofing 
preparation  was  in  reality  an  actual  interference  with  the  progress 
of  the  work.  It  was  not  a  delay  or  hindrance  such  as  is  men- 
tioned in  section  9,  but  was  in  fact  a  direct  act  on  the  part  of  the 
State  itself  which  precluded  the  claimant  from  using  the  custom- 
ary, orderly  and  economical  methods  required  in  the  progress  of 
the  work.  It  was  the  State's  duty  to  designate,  in  due  season, 
the  kind  of  waterproofing  to  be  used.  It  failed  in  that  duty.  It 
is  undoubtedly  true  that  the  failure  was  caused  by  the  making  of 
experiments  and  tests  to  find  out  the  proper  waterproofing  prep- 
aration to  be  used.  The  State  official  in  charge  properly  delayed 
the  designation  until  such  time  as  he  was  satisfied  that  the  right 
preparation  had  been  chosen.  The  good  faith  of  the  State  (^cial 
in  endeavoring  to  find  the  right  preparation  does  not  reliere  the 
State  from  its  duty  to  have  the  designation  made  in  due  deason* 
The  State  should  pay  this  item  of  damage  to  the  contractor. 

The  neact  item  of  damage  claimed  by  the  contractor  is  the  loss 
of  two  hours  per  day  of  eight  men  for  twenty-five  days,  at  sixty 
cents  per  hour,  or  $240. 

This  loss  of  time  was  due  to  an  order  delivered  to  the  claimant 
to  stop  the  prepress  of  the  work  during  sessions  of  the  Court  of 
Impeachment  The  operations  carried  on  in  the  progress  of  the 
work  were  so  noisy  that  they  interfered  with  the  hearings  before 
the  Court  of  Impeachment  It  is  contended  on  behalf  of  the  State 
that  this  also  is  a  delay  under  section  9  of  the  specifications. 

The  State  had  a  right  to  suspend  the  work,  and  claimants 
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failure  to  obey  the  direction  to  stop  the  work  during  the  hearings 
in  the  Court  of  Impeachment  would  have  made  him  guilty  of  a 
misdemeanor  under  the  Penal  Law  (§  600)  as  well  as  beooming 
liable  for  a  criminal  contempt  under  section  750  of  the  Judiciary 
Law. 

The  order  to  stop  the  work,  so  as  not  to  interfere  with  the  hear- 
ings before  the  Court  of  Impeachment,  was  a  direct  interference 
on  the  part  of  the  State  and  was  an  arbitrary  stopping  by  the 
State  of  the  progress  of  the  work  undertaken  by  the  claimant 
under  the  contract.  The  stopping  of  the  work  was  proper  and 
the  order  made  was  within  the  power  of  the  officer  issuing  it;  but 
this  does  not  relieve  the  State  from  its  liabili^  for  the  natural 
and  actual  consequences  of  its  own  act.  The  claimant  was  entitled 
not  to  be  interfered  with  by  the  State  in  the  progress  of  the  work 
under  his  contract  with  the  State.  It  would  seem  improper  to 
permit  the  State,  for  reasons  ^itirely  outside  of  the  contract,  to 
directly  interfere  with  the  progress  of  the  work  which  the  claim- 
ant had  contracted  to  do,  and  then  relieve  itself  from  liability  for 
the  interference  by  saying  it  was  "  a  delay  or  hindrance  "  of  the 
character  indicated  in  section  9  of  the  specificationa 

It  is  further  cdntended  by  the  State  that  the  claimant  failed 
to  file  a  '^  notice  of  intention  to  file  a  claim  "  within  the  statutory 
period  of  six  months  and  in  the  manner  provided  by  law. 

The  notice  of  intention  bore  an  indorsement  reading  ^^  due  and 
timely  service  admitted.''  This  admission  was  signed  by  the 
Attorney-General  of  the  State  of  New  YorL  The  indorsement 
was  made  December  30,  1914.  The  contract  was  made  July  29^ 
1918.  The  final  estimate  was  made  and  signed  by  the  State 
Architect  on  July  14,  1914,  which  date  is  within  six  months  of 
December  30,  1914.  The  six  months'  period  did  not  commence 
to  run  until  the  liability  accrued.  The  liability  accrued  when 
the  State  Architect  certified  the  final  payment,  in  which  he  did 
not  include  the  items  set  forth  in  the  claim  and  thereby  rejected 
them. 

The  daim  should  be  and  is  allowed  for  $465. 

Claim  allowed. 
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JosxPH  Dbsbick  v.  Statx  of  Nxw  Yobs 

No.  6624 

(Dated  May  16,  1910) 

KemoTaadnm  of  dedaion  densring  motion  to  amend  claim. 

In  June,  1901,  claimant  was  the  owner  of  land  along  Wood  creek, 
town  of  Rome,  county  of  Oneida.  These  lands  were  overflowed  by  water 
from  the  fifty-six-mile  level  of  the  Erie  canal.  The  claim  for  damages 
is  based  upon  the  contention  that  the  lands  were  overflowed  by  the  dis- 
eharge  into  the  creek  of  water  from  the  Erie  canal  over  a  waste  weir 
and  through  the  weir  gates.  During  the  hearing  the  claimant  changed 
attorneys,  and  the  present  attorneys  requested  permission  to  introduce 
further  evidence.  This  motion  to  amend  was  made  fourteen  and  one- 
half  years  after  the  rising  of  the  claim.  Held,  that  the  diligence  of  the 
present  attorneys  does  not  excuse  the  long  delay  which  actually  occurred 
between  the  filing  of  the  claim  and  the  motion  to  amend  the  same,  and 
that  it  is  too  late  now,  after  fourteen  and  one-half  years,  to  put  the 
burden  upon  the  State  of  attempting  to  And  witnesses  to  a  condition 
which  should  have  beeiif  brought  to  the  attention  of  the  State  more  than 
a  dosen  years  ago.    Motion  denied. 

Application  for  leave  to  amend  daim  filed  November  8^  19  02, 
tbe  claim  being  heard  March  24,  1915. 

Davies,  Johnson  &  Wilkinson,  for  claimants. 

« 

Egburt  E,  Woodbury,  Attorney-General,  for  State. 

Fbnnell,  J. —  In  June,  1901,  claimants  lands,  located  along 
Wood  creek,  in  the  town  of  Rome,  county  of  Oneida,  State  of  New 
York,  were  overflowed.  Claimant  alleges  in  his  claim  that  the 
overflow  was  caused  by  the  discharge  of  waters  from  the  fifty-six- 
mile  level  of  the  Erie  canal  into  the  channel  of  Wood  creek ;  that 
the  additional  waters  were  discharged  into  the  creek  over  a  waste 
weir  and  through  the  weir  gates;  that  the  State  of  New  York, 
through  its  agents,  n^ligently  opened  the  gates  of  the  waste  weir 
and  through  said  n^ligence  discharged  large  quantities  of  water 
into  Wood  creek,  and  from  thence  on  to  claimant's  lands. 
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The  daim  was  filed  Kovember  8,  1902,  the  attorney  for  the 
claimant  at  that  time  being  Charles  R.  Coville.  The  present 
attorneys  for  claimant  became  snch  shortly  prior  to  the  banning 
of  the  March  term  of  this  court  in  1915. 

The  claim  was  heard  March  24,  1915.  At  the  conclusion  of 
the  hearing  of  the  claim  the  attorn^  for  the  claimant  requested 
that  the  matter  be  held  open  to  permit  claimant  to  introduce 
further  evidence. 

Attorneys  for  claimant  on  January  8, 1916,  noticed  a  motion  to 
amend  the  original  claim.  The  amendment  sets  up  a  distinct 
cause  of  action.  The  notice  of  motion  states  the  proposed  amend- 
ment, which  is  substantially  as  follows:  '^  That  in  the  construc- 
tion of  the  old  Erie  canal  Whitall's  creek  flowed  into  the  Mohawk 
river;  that  said  creek  was  cut  off  from  the  river  and  turned  into 
the  canal  and  became  a  feeder  of  the  canal ;  that  upon  the  enlarge- 
ment of  the  Erie  canal  about  1855,  a  diving  culvert  was  con- 
structed under  the  enlarged  Erie  canal  to  carry  the  waters  of  said 
creek  to  the  Mohawk  river;  that,  at  the  time  of  overflow  in  Wood 
creek  out  of  which  the  claim  arises,  the  State  permitted  the  diving 
culvert  carrying  Whitall's  creek  to  become  clogged  up;  that  the 
waters  so  dammed  back  by  the  clogged  culvert  ran  through  the 
bed  of  the  abandoned  Erie  canal  into  Wood  creek ;  that  the  waters 
thus  diverted  from  Whitall's  creek  added  to  the  flow  in  Wood 
creek." 

This  daim  arose  in  June  1901,  and  was  heard  March  24, 1915, 
nearly  fourteen  years  intervening.  The  motion  to  amend  is  made 
fourteen  and  one-half  years  after  the  claim  arose. 

It  may  well  be  that  the  present  attorneys  for  daimant,  since  the 
daim  was  placed  in  their  hands,  have  used  due  diligence  in  the 
prosecution  of  this  claim  and  in  their  attempt  to  have  the  daim 
amended.  The  diligence  of  the  attorneys  now  acting  for  the 
claimant  does  not  excuse  the  long  delay  which  actually  occurred 
between  the  filing  of  the  daim  and  the  motion  to  amend  same. 
The  proposed  amendment  alleges  certain  facts  which  ought  to 
have  been  contained  in  the  original  claim  or  to  have  been  added  by 
amendment  within  a  reasonable  time  after  the  original  claim  was 
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filed.  The  State  not  having  heen  notified  of  the  alleged  contri- 
buting causes  of  the  flood  in  June^  1901,  namely,  the  additional 
waters  from  Whitall's  creek,  due,  as  claimed,  to  the  clogged  up 
diving  culvert,  the  State  could  take  no  steps  toward  obtaining  evi- 
dence as  to  the  clogged  up  conditions  of  the  diving  culvert,  nor  as 
to  the  waters  passing  through  the  old  abandoned  Erie  canal  chan- 
nel into  Wood  creek.  It  is  altogether  too  late  now,  after  the 
expiration  of  fourteen  and  one-half  years,  to  put  the  burden  upon 
the  State  of  attempting  to  find  witnesses  to  a  condition  which 
should  have  been  brought  to  the  attention  of  the  State  more  than 
a  dozen  years  ago. 


August  Sohatazlb  i;.  Statb  of  New  Yobk 

No.  10066 

(Dated  May  19,  1916) 

Damages  fox  personal  injuries  xeoeived  by  claimant  1»y  faUng  from  an  Sria 
canal  bridge. 

On  or  about  April  6,  1910,  claimant  was  injured  bj  falling  from  what 
is  called  the  KeUar's  bridge,  crossing  the  Erie  canal,  and  forming  a  part 
of  the  highway  at  Durhamyille,  Oneida  county.  Held,  that  claimant  has 
failed  to  show  himself  free  from  negligence.    Claim 


Claim  against  the  State  of  New  York  for  damages  for  personal 
injuries  received  by  crossing  a  canal  bridge. 

Jeremiah  F.  Connors^  for  daimanl 

Egburt  E.  Woodbury,  Attorney-General  (Henry  P.  Nevins, 
Deputy  Attorney-General) ,  for  State. 

Webb,  J. —  The  claimant  seeks  to  recover  damages  for  personal 
injuries  received  by  him  at  Durhamville,  in  the  town  of  Verona, 
Oneida  county,  on  the  6th  day  of  April,  1910,  by  falling  from 
what  is  called  the  KeUar's  bridge,  crossing  the  Erie  canal  and 
forming  a  part  of  the  highway. 

Proof  showed  the  claimant  at  the  time  of  the  accident  had  been 
a  resident  of  Durhamville  about  ten  years,  living  north  of  the 
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bridge  and  east  of  the  canal ;  that  he  crossed  this  bridge  constantly 
and  understood  its  construction;  tHat  there  was  a  walk  for  foot 
passengers  on  the  south  side  of  the  bridge  four  feet  in  width  and 
a  driveway  sixteen  and  one-half  feet  in  width,  on  the  north  side  of 
which  was  the  truss  elevation  with  its  vertical  posts  and  diagonal 
tie  rods.  There  was  no  horizontal  rail  or  guard  on  the  north  side 
of  this  bridge  except  a  four  by  four  b^am  fixed  on  the  roadway 
close  to  the  supports  of  the  truss.  A  foot  path  led  to  the  foot  pas- 
sageway of  the  bridge  on  each  side. 

On  the  night  of  the  accident  it  was  dark,  a  slight  rain  had 
fallen  and  the  path  was  somewhat  slippery.  About  nine  o'clock 
claimant  was  returning  from  his  church  and  crossed  the  bridge  to 
his  home  when  he  turned  back  to  go  to  the  hotel,  walking  in  the 
driveway.  He  heard,  though  he  did  not  see,  a  wagon  approaching 
and  stepped  to  the  north  side  of  the  bridge  for  safety  and  fell  a 
distance  of  more  than  twenty  feet  to  the  bed  of  the  canal,  receiv- 
ing injuries  which  kept  him  from  his  work  for  six  weeks.  His 
right  shoulder  was  severely  injured  and  still  troubles  him  in  wet 
weather,  but  he  has  practically  r^ained  the  use  of  his  ann.  It 
appeared  that  the  bridge  in  question  was  the  standard  type  of 
b^'idge  formerly  erected  by  the  State,  of  which  some  three  thou- 
sand are  still  in  use,  and  was  known  as  a  Whipple  bridge.  So  far 
as  appeared  no  accident  had  ever  occurred  on  this  bridge. 

It  is  unnecessary  to  decide  whether  or  not  the  State  was  negli- 
gent in  maintaining  this  bridge  without  providing  a  railing  or 
barrier  on  the  north  side.  To  recover  damages  the  claimant  must 
show  himself  free  from  n^ligence  contributing  to  his  injuries. 
For  ten  years  he  had  been  constantly  using  this  bridge  knowing 
there  was  no  such  barrier  on  the  north  side,  and  that  there  was  a 
walk  for  foot  passengers  properly  guarded  on  the  other  side  of  it 
He  had  the  choice  to  take  the  walkway  provided  for  foot  pas- 
sengers, which  was  perfectly  safe,  or  the  roadway  provided  for 
vehicles  with  some  attendant  risk.  He  deliberately  chose  the 
latter,  and  in  so  doing  I  am  of  the  opinion  that  he  was  guilty  of 

negligence  and  his  claim  should  be  dismissed. 
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Patbiok  H.  Hubbat  v.  State  <xf  New  Yobk 

No.  2660-A 

(Dated  May  31,  1910) 

Coiutrnctioii  of  a  contract  between  the  claimant  and  the  State  aa  to  the 
amount  due  him  for  iron  pipe  need  in  connection  with  the  conatruetion 
of  a  State  highway. 

In  computing  the  amount  due  the  contractor  on  highway  contract  No. 
6446  for  the  construotion  of  the  Interlaken-Tnimaneburg  highway,  the 
only  question  was  aa  to  thirty-six  feet  of  iron  pipe  furnished  at  statioh 
633  for  a  culvert  and  six  feet  of  iron  pipe  at  station  No.  400  to  be  «ut 
off  by  order  of  the  engineer.  The  culvert  at  station  Na  633  waa  dim- 
inated.  These  pipe  items  aggregating  three  and  twenty-eight  hundredths 
tons  were  provided  by  the  contractor  pursuant  to  written  orders  of  the 
engineer  at  the  cost  of  eighty-three  dollars  and  thirty-one  cents.  The 
contractor  was  unable  to  sell  the  pipe  and  the  State  refused  payment  for 
it  claiming  that  no  anticipated  profits  could  be  recovered  by  the  con- 
tractor where  the  State  had  made  changes  in  the  contract.  Held^  that 
the  contractor  did  not  sue  for  pipe  at  thirty  dollars  per  ton  which  would 
include  such  profits  but  merely  asked  to  be  reimbursed  for  disbursements 
incurred  under  the  engineer's  direction  and  this  right  of  claim  waa  not 
waived  by  the  contractor. 

Claim  against  the  State  of  New  York  for  iron  pipe  faniiBhed 
by  contractor. 

Ainsworth  &  Sullivan,  for  claimant 

Egburt  E,  Woodbury,  Attorney-General  (Henry  P.  Nevins, 
Deputy  Attorney-General),  for  Stata 

Webb,  J. —  The  only  difference  between  the  parties  to  the  high- 
way contract  No.  6446  for  the  construction  of  the  Interlaken- 
Trumansburg  highway  arises  over  deductions  made  by  the  divi- 
sion engineer  in  the  work.  Thirty-six  feet  of  pipe  were  delivered 
at  station  633  for  a  culvert  which  later  was  eliminated;  and  at 
station  490  a  pipe  was  cut  off  six  feet  by  the  engineer's  orders. 
This  pipe  aggregated  three  and  twenty-eight  one-hundredths  tons^ 
had  been  placed  on  the  work  by  the  contractor  pursuant  to  the 
written  directions  of  the  engineer,  and  when  so  delivered  had 
cost  the  contractor  eighty-three  dollars  and  thirty-one  cents.    The 
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cofitractor  oauld  not  sell  the  pipe  and  the  State  would  not  pay 
for  ity  justifying  its  refiisal  bj  the  following  provision  in  the 
contract: 

^'  4.  The  said  work  shall  be  performed  in  accordance  with  the 
true  intent  and  meaning  of  the  plans  and  specifications  therefor^ 
which  are  hereby  referred  to  and  made  a  part  of  this  contract, 
without  any  further  expense  of  any  nature  whatsoever  to  the  state 
than  the  consideration  named  in  this  contract.  The  state,  how- 
ever, reserves  the  right  to  make  such  additions,  deductions  or 
changes  as  it  deems  necessary,  making  an  allowance  or  deduction 
therefor  at  the  prices  named  in  the  proposal  for  this  work,  and 
this  contract  shall  in  no  way  be  invalidated  thereby;  and  no  claim 
shall  be  made  by  the  contractor  for  any  loss  of  anticipated  profits 
because  of  any  sudi  change,  or  by  reason  of  any  variation  between 
the  approximate  quantities  and  the  quantities  of  the  work  as  don?. 
It  is  further  agreed  that  any  increase  in  quantities  or  extra  wo/k 
performed  or  extra  material  furnished  shall  be  covered  by  a  sup- 
plemental contract  as  provided  in  chapter  30  of  the  Laws  of  1009 
and  the  amendments  thereto,  and  that  no  claim  will  be  made  by 
the  contractor  for  any  such  items  performed  or  furnished  before 
such  supplemental  contract  shall  have  been  approved  by  the  comp  • 
troUer  of  the  state  of  New  York  and  executed  by  the  conmiissioner 
of  highways  as  provided  by  chapter  342  of  the  Laws  of  1913  and 
amendments  thereto." 

The  changes  made  by  the  engineer  were  clearly  **  deductions  " 
and  the  question  presented  is  whether  the  contractor  is  precluded 
from  a  recovery  because  of  the  clause  of  the  contract  above 
cited. 

Obviously  it  was  in  the  minds  of  the  parties  that  the  State 
might  make  such  changes  in  the  contract  either  by  way  of  addi- 
tions or  deductions  as  it  deemed  necessary  without  invalidating 
the  agreement,  and  with  corresponding  allowances  or  deductions 
as  the  case  might  be.  If  additional  work,  quantities  or  material 
were  to  be  furnished  it  was  agreed  that  a  supplemental  agreement 
should  be  made  before  any  claim  could  lawfully  be  m€tde  against 
the  State.     If  deductions  were  ordered  it  was  agreed  that  "no 
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daim  shall  be  made  by  the  contractor  for  any  loss  of  anticipated 
profits  because  of  any  such  change." 

The  construction  contended  for  by  the  State  can  only  be  upheld 
by  ignoring  the  words,  "for  the  loss  of  anticipated  profits." 
Standing  as  they  do  the  contractor's  agreement  was  that  if  the 
State  made  changes  and  deductions  he  would  not  claim  antici- 
pated piofits  on  the  work  eliminated.  He  nowhere  agreed  that 
he  would  not  claim  reimbursement  for  moneys  expended  in  carry- 
ing out  the  engineer's  written  orders.  On  the  theory  of  the  State 
the  engineer  might  have  eliminated  all  the  pipe  at  any  time  before 
it  had  been  placed  as  called  for  by  the  contract  and  the  contractor 
would  be  without  redress. 

By  the  accepted  rules  of  construction  his  agreement  not  to  claim 
anticipated  profits  left  the  way  open  to  claim  such  damages  as  he 
might  suffer  from  the  deductions,  exdusive  of  anticipated  profits, 
iind  that  is  precisely  what  he  does  in  this  proceeding.  He  was 
to  receive  thirty  dollars  per  ton  for  his  iron  pipe  when  in  place 
as  called  for  in  the  contract  He  does  not  sue  for  the  pipe  at 
tbirty  dollars  per  ton,  which  would  include  such  profits,  but  ne 
asks  to  be  reimbursed  for  his  disbursements  incurred  under  the 
engineer's  direction,  a  claim  which  is  certainly  just,  and  in  my 
opinion  was  not  waived  by  anything  in  his  contract 

Ordered  accordingly. 


Wiixis  G.  KwiOHT  and  Hoeace  D.  Knight,  as  Executors  of  the 
Estate  of  Horace  W.  Knight,  deceased,  v.  State  op  New 


No.  2209-A 


(Dated  July  22,  1916) 


DamagM  arising  from  the  appropriation  by  the  State  of  premiBes  ocenpied 
hy  three  smaU  frame  honses  belonging  to  the  estate  of  Horace  W.  Knight, 
defiftitfiii 

Proof  waa  made  aa  to  the  ralue  of  the  land  appropriated  and  $3,000 
waa  awarded  for  the  premisee  appropriated.     The  claimants  also  ask 
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$5,000  for  a  mineral  spring  taken  and  two  gas  wells,  alleged  to  be  of 
the  value  of  $50,000.  The  decedent  at  the  time  of  his  death  did  not 
own  the  mineral  spring;  no  award  was  made  therefor  or  for  the  alleged 
Talue  of  the  gas  wells,  as  the  proof  was  that  little  if  any  gas  from  the 
wells  was  used  at  the  time  of  the  appropriation. 

Claim  against  the  State  of  New  York  for  damages  for  the 
appropriation  bj  the  State  of  premises  occupied  by  three  small 
frame  houses. 

Hogan  &  Byrne,  for  claimants. 

Egburt  E.  Woodbury,  Attorney-General  (Frank  K.  Cook, 
Deputy  Attorney-General),  for  State. 

Webb,  J. —  Upon  the  trial  of  this  action  it  appeared  the  prem- 
ises appropriated  were  occupied  by  three  small  frame  houses,  for 
which  houses  with  the  land  appropriated,  an  award  is  made  of 
$3,000.  Claimants  made  proof  of  the  total  loss  of  a  mineral 
spring  which  they  claimed  was  worth  $5,000  and  two  gas  wells 
alleged  to  be  of  the  value  of  $50,000,  for  which  no  award  is 
made.  The  proofs  as  to  the  successful  operation  of  the  business 
of  selling  mineral  water  were  very  unsatisfactorly,  and,  in  my 
judgment,  insuflScient  to  justify  an  award.  Furthermore,  the 
proofs  showed  the  decedent  made  a  gift  of  that  mineral  spring  to 
a  son,  since  deceased,  and  if  there  was  any  profit  in  the  operation 
of  the  mineral  business  it  did  not  belong  to  the  claimants. 

Ko  award  has  been  made  for  the  gas  wells.  While  the  appro- 
priation was  made  on  the  24th  day  of  November,  1914,  the  proofs 
on  the  part  of  the  claimants  were  to  the  effect  that  their  entire 
factory  with  two  dwelling  houses  had  been  supplied  by  gas  taken 
entirely  from  these  wells  for  many  years  prior  to  the  appropria- 
tion and  down  to  the  last-mentioned  date,  and  no  artificial  gas 
had  been  used  for  that  purpose  down  to  the  appropriation.  The 
State's  proofs  showed  that  artificial  gas  had  been  supplied  from 
a  neighboring  village  for  the  use  of  that  factory  continuously  for 
four  years  and  upwards  preceding  the  appropriation.     A  careful 
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consideration  of  the  entire  testimony  shows  that  little,  if  any,  gas 
was  used  from  the  wells  at  the  time  of  the  appropriation,  and 
consequently  no  award  was  made  for  the  gas  wells. 

Fennell  and  Paris,  JJ.,  concur. 


Feuob  Passobbixi  and  Tbesa  Passobeuj  v.  State  of  New 

YOBK 

No.  628-A 

(Dated  August  18,  1916) 

DamagM  for  part  of  an  acre  of  land  appropriated  by  the  State  under  ooatract 
No.  62,  parcel  No.  3440. 

The  land  in  question  was  taken  for  a  highway  and  a  new  canal 
bridge.  The  new  approach  to  this  bridge  is  eleven  feet  higher  than  the 
old  approach,  making  the  roadway  about  even  with  the  second  story  of 
claimant's  property,  and  resulting  in  damages  for  which  $150  was 
granted. 

Claim  against  the  State  of  New  York  for  damages  to  claimants 
lands  by  reason  of  the  change  of  grade  of  a  highroad. 

Signer  &  Signer,  for  claimants. 

Egburt  E.  Woodbury,  Attorney-General  (Harry  N.  Ehle, 
Deputy  Attorney-General),  for  State. 

Webb,  J. —  The  premises  appropriated  by  the  State,  for  which 
this  claim  is  filed,  consist  of  one  hundred  and  thirty-six  one  thou- 
sandths of  an  acre  of  land,  being  contract  No.  62,  parcel  Ko. 
3440.  A  considerable  portion  of  the  appropriation  is  the  claim- 
ants' title  to  the  center  of  the  roadway  known  as  the  Butts  road, 
adjoining  claimants'  premises  on  the  east. 

The  buildings  upon  the  land  appropriated  were  of  slight  value, 
placed  by  the  claimants'  witnesses  at  $300,  and  the  State's  wit- 
nesses at  $100,  in  my  judgment  of  no  greater  value  than  $150. 

The  appropriation  was  for  the  purpose  of  a  roadway  to  the  new 
Statk  Deft.  Rept.— Vol.  10       • 
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canal  bridge.  Prior  to  the  appropriation  the  approach  to  this 
bridge  began  at  the  claimants'  house,  and  was  of  comparatively  a 
slight  grada  The  construction  of  the  new  approach  to  the  bridge 
make  the  roadway  twelve  feet  higher  than  the  old  approach,  sub- 
stantially on  the  level  with  the  second  story  of  claimants'  house, 
and  shut  off  the  former  access  to  their  house  and  bam,  greatly  to 
claimants'  inconvenience  and  to  the  serious  damage  to  their 
property. 

Further,  it  appeared  by  the  unoontroverted  evidence  that  at 
the  time  of  the  appropriation  two  conduits  existed  under  the 
Butts  road  as  it  existed  prior  to  the  appropriation,  which  served 
to  drain  the  water  from  the  former  blue  line  of  the  canal  adjoin- 
ing claimants'  premises  on  the  north,  and  permitted  such  waters 
to  continue  in  their  natural  course  to  the  east  side  of  the  bridge 
where  a  culvert  existed  under  the  canal  connecting  with  the  ditch 
on  the  north  side  thereof.  By  the  construction  of  the  new  ap- 
proach these  two  conduits  were  entirely  closed,  and  since  the 
improvement  claimants'  lands  on  the  south  are  constantly 
flooded,  and  water  from  one  to  eight  inches  in  depth  stands  in 
the  cellar  in  times  of  rain  and  flood.  The  northerly  conduit  of 
the  two  in  question  are  shown  upon  the  State's  map  of  the  prem- 
ises, together  with  the  culvert,  and  the  evidence  substantiating  the 
existence  is  entirely  uncontradicted  on  the  record. 

The  acquisition  of  the  claimants'  rights  in  that  roadway  has 
resulted  in  water  standing  upon  a  considerable  portion  of  their 
premises  and  in  the  cellar  of  the  house,  with  streams  of  water 
flowing  down  the  sides  of  the  embankments  upon  claimants'  prem- 
ises during  every  rain,  and  depriving  the  claimants  of  light,  air 
and  view  from  the  east  side  of  their  house. 

The  value  of  claimants'  premises  prior  to  the  appropriation 
was  placed  by  the  witness  at  $1,600  with  substantial  unanim- 
ity. Claimants'  witnesses  thought  their  damages  were  $1,000  or 
more,  and  the  State's  witnesses  estimated  them  at  $400.  A  care- 
ful review  of  the  evidence  presented,  and  a  thorough  examina- 
tion of  the  premises  leads  me  to  the  conclusion  that  claimants' 
damages  for  the  buildings  appropriated  were  $150,  and  for  the 
land  appropriated,  including  the  conduits   and   the   change   of 
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grade  on  the  hi^waj,  and  the  resulting  damage  to  claimants' 
property  to  the  date  of  this  awards  the  sum  of  $600^  making  a 
total  award  of  $750. 


Peteb  J.  QuiNN  V.  State  of  New  Yoek 

No.  1569-A 

(Dated  September  14,  1016) 

CoBstntbig  a  comspondenoe  between  the  cUimant  and  the  secretary  of    a 
State  commission  as  to  length  of  time  of  employment. 

The  claimant  elaima  $150  for  servicee  rendered  the  State  in  the  month 
of  April,  1914,  as  special  agent  to  the  State  Board  of  Tax  Oommissioners. 
He  was  employed  at  that  sum  as  the  agreed  salary  per  month.  Upon  his 
release  he  was  paid  for  the  exact  number  of  days  in  the  last  month 
that  he  worked,  at  the  stipulated  rate.  The  question  involved  herein  is 
whether  the  employment  was  by  the  month  and  whether  claimant  should 
not  receive  pay  for  the  fuU  month  in  which  his  services  were  dispensed 
with.  Held,  that  the  claimant  was  not  entitled  to  draw  pay  under  the 
terms  of  his  contract  for  the  entire  month. 

Claim  against  the  State  of  New  York  for  services  rendered 
under  an  agreement  at  a  stipulated  sum  per  month  where  claimant 
had  been  dismissed  within  that  period  and  was  tendered  pay  for 
less  than  one  month. 

WiUiam  O.  Shields,  for  claimant. 

Egfourt  E.  Woodbury,  Attorney-General  (Harry  W.  Ehle, 
Deputy  Attorney-General)  for  State. 

AoKEBSOsr,  J. —  This  is  a  claim  against  the  State  for  $150  for 
services  rendered  the  State  in  the  month  of  April,  1914,  by  the 
claimant  as  special  agent  to  the  State  Board  of  Tax  Commis- 
sioners. The  facts  proven  upon  the  trial  were  as  follows:  In  the 
month  of  July,  1913,  the  claimant  was  employed  by  the  State 
Board  of  Tax  Commissioners  as  such  agent  at  the  agreed  salary  of 
$150  per  montL  The  hiring  of  claimant  was  consummated  by 
the  following  correspondence: 
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"  William  H.  Sullivan,  Norwich.      Joseph  S.  Schwab,  New  York. 

^^  Thomas  F.  Byrnes,  Brooklyn,  Chairman. 
"  Joseph  B.  Ciumingham,  Secretary. 
"  Charles  J.  Tobin,  Asst  Secretary. 

"  State  of  New  Toek 
**  Stats  Boabd  of  Tax  Commissionebs 

"Albany,  Jvly  11,  1918. 
"  P.  J.  QuiNN,  Esq., 

"  85  West  Avenue, 
"  Buffalo,  N.Y.: 

"  Deae  Sie. —  I  have  been  directed  by  the  Chairman  to  notify 
you  that  at  a  meeting  held  by  the  State  Board  of  Tax  Commis- 
sioners on  July  10,  you  were  appointed  to  the  position  of  special 
agent,  and  are  hereby  requested  to  report  for  duty  at  this  office  on 
the  morning  of  July  sixteenth. 

^  Very  truly  yours, 

"  Jos.  B.  Cunningham, 

"  Secretary/' 


"  William  H.  Sullivan,  Norwich,      Joseph  S.  Schwab,  New  York. 

"  Thomas  F.  Byrnes,  Brooklyn,  Chairman. 
"Joseph  B.  Cunningham,  Secretary. 
"  Charles  J.  Tobin,  Assistant  Secretary. 

"  State  of  New  Yoek 
^  State  Boasd  of  Tax  Commissionebs 

''Albany,  July  19,  1918. 

"  Mr.  P.  J.  QuiNN, 

"  85  West  Avenue, 
"  BuflFalo,  N.  Y. : 

"  Deae  Sie. —  The  State  Board  of  Tax  Commissioners  begs  to 
advise  you  that  you  have  been  appointed  a  confidential  special 
agent  in  this  Department  at  a  salary  of  $150  per  month  to  take 
eflPect  July  sixteenth  and  you  are  hereby  ordered  to  report  at  the 
office  of  the  County  Clerk  of  Buffalo,  to  Mr.  Owen  McManus  on 
July  twenty-first     Mr.  McManus  is  at  present  making  certain 
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investigatioiiB  in  oonnection  with  the  equalization  of  special  fran* 
chise  property  in  the  various  towns  of  Erie  county. 

"  Very  truly  yours, 
'^  State  Boabd  of  Tax  Commissionebs, 

"  C.  J.  TOBIN, 

'* Assistant  Secretary/* 

"  William  H.  Sullivan,  Norwich.      Joseph  S.  Schwab,  New  YorL 

"  Thomas  F.  Byrnes,  Brooklyn,  Chairman. 
"  Joseph  B.  Cunningham,  Secretary. 
**  Charles  J.  Tobin,  Assistant  Secretary. 

"  State  of  New  Yobk 
"  State  Boabd  of  Tax  Commissionebs 

"Albany,  July  31,  1913. 
"  Mr.  P.  J.  Qtrnrw, 

"  85  West  Avenue, 
"Buffalo,  N.Y.: 
"  Deab  Sib. —  The  State  Board  of  Tax  Commissioners  acknowl- 
edges the  receipt  of  your  letter  of  July   23rd,   concerning   the 
amount  of  your  salary. 

"  In  reply  would  say  you  are  advised  that  the  same  has  been 
fixed  by  the  Board  at  $150  per  month ;  that  the  Board  has  no  in- 
formation that  it  was  to  be  any  more  and  that  there  is  no  error  in 
any  way  concerning  the  amoxmt  thereof. 

"  Yours  very  truly, 
"  State  Boabd  of  Tax  Commissionebs, 

"  Thomas  F.  Btbiocs, 

''  Chairman. 

*'  86  West  Aventte,  Buffalo,  N.  Y.,  July  14, 1913. 
"  Hon.  Joseph  B.  Cunningham,  Secretary, 

''  State  Board  of  Tax  Commissioners, 

"Albany,  N.Y.: 
*'  Deab  Sib. —  Your  favor  of  July  11, 1913,  notifying  me  of  my 
appointment  to  the  position  of  Special  Agent  to  your  Honorable 
Board  received,  and  in  reply  would  kindly  ask  you  to  convey  my 
sincere  thanks  for  the  same,  and  that  I  will  endeavor  to  be  present 
at  your  office  on  the  16th,  as  requested. 
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^^  Knowing  that  the  Honorable  Board  will  never  regret  my  ap- 
pointment, and  that  our  relations  will  always  be  pleasant  and 
satisfactory,  with  best  wishes,  I  beg  to  remain. 

"  Yours  very  truly, 

"P.  J.  Quinn/^ 

The  contract  of  hiring  which  the  foregoing  correspondence  con- 
stitutes was  terminated,  as  claimed  by  the  State,  by  the  following 
communication : 

'*  William  H.  Sullivan,  Norwich.     Joseph  S.  Schwab,  New  York. 

"  Thomas  F.  Byrnes,  Brooklyn,  Chairman. 
"  Hon.  Joseph  B.  Cunninoham,  Secretary, 
"  Charles  J.  Tobin,  Assistant  Secretary. 

"  State  op  New  York 
'^  Stats  Boabd  op  Tax  Commissionebs 

"AuiANY,  Aprils^  1914. 
"  Mr.  Patrick  J.  Qijinn, 

"  c/o  County  Clerk's  Office, 
"  Lowville,  N.  Y. : 
"  DsAB  SiE. —  You  are  hereby  notified  that  at  a  meeting  of  the 
State  Board  of  Tax  Commissioners  held  on  this  date  it  was  decided 
to  dispense  with  your  services  as  special  agent  in  this  department, 
and  that  said  services  will  be  discontinued  and  terminated  at  the 
close  of  business  April  9,  1914. 

"  Very  truly  yours, 

"  Jos.  B.  Cunningham, 

"  Secretary/* 

The  only  question  involved  in  this  case  is  whether  the  contract 
of  hiring  above  set  forth  constituted  a  definite  employment  by  the 
month,  and  whether  the  claimant,  therefore,  should  hot  receive  pay 
for  the  full  month  in  which  his  services  were  dispensed  with,  as 
claimed  by  him. 

The  claimant  received  his  pay  while  working  as  such  agent  at 
$150  a  month  from  the  time  he  was  employed  up  to  and  including 
the  9th  day  of  April,  1914.    The  check  for  $46  from  the  Com- 
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miflfiion  which  was  to  pay  him  for  the  nine  days  in  April,  1914,  he 
promptly  returned,  and  notified  the  Commission  each  day  in  that 
month  that  he  was  ready  to  perform  work  for  them  if  they  would 
assign  any  to  him.  The  contract  of  hiring  as  set  forth  in  the  fore-  ^ 
going  correspondence  was  for  what  is  known  as  a  general  and 
indefinite  term,  and  under  such  a  contract  the  employee  is  liahle  to 
be  dismissed  by  his  employer  at  any  time  without  notice  and  his 
compensation  to  cease  on  the  date  of  his  dismissal.  The  $150  per 
month  mentioned  does  not  mean  that  he  must  be  allowed  to  finish 
any  month  at  that  rate,  but  it  only  means  that  he  shall  be  paid  at 
the  rate  of  $150  a  month  for  the  time  which  he  actually  serves  in 
such  employment.  This  precise  proposition  has  been  very 
definitely  and  specifically  decided  by  the  Court  of  Appeals  in  the 
cases  of  Edward  Martin  v.  New  York  Life  Insurance  Company, 
148  N.  Y.  117,  and  Watson  v.  Gugino,  204  id.  535. 


Fennell  and  Webb,  JJ.,  concur. 


Fbank  S.  O'Nbil  v.  State  of  New  Yobk 

No.  2763-A 

(Dated  September  14,  1016) 

▲n  official  actnaUy  la  office  when  a  law  Is  enacted  proTlding  for  a  ealary  Is 
entitled  to  draw  a  salary  from  the  time  svch  statute  goes  into  effect. 

Frank  8.  O'Neil,  the  claimant,  was  appointed  a  member  of  the 
Athletic  Commiuion  of  this  State  on  or  about  July  26,  1911,  and  con- 
tinned  as  such  up  to  October  8,  1916.  In  the  latter  year  chapter  680  of 
the  Laws  of  1915  was  enacted  taking  effect  May  28,  1916,  providing  that 
"Each  member  of  the  commission  shall  be  entitled  to  receive  an  annual 
salary  of  three  thousand  dollars  and  his  actual  necessary  traveling  and 
other  eotpensee  incurred  by  him  in  the  performance  of  his  official  duties." 
.  .  The  Lj^sUture,  however,  failed  to  make  any  appropriation  to  pay  these 
salaries  except  an  appropiriation  of  $9,000  for  other  salaries  commencing 
October  1,  1916.  The  question  here  involved  is  as  to  the  right  of  the 
claimant  to  draw  a  salary  for  the  period  between  the  time  the  law  went 
into  effect  and  the  time  when  the  salary  appropriation  began. 
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Where  the  State,  by  statute,  provides  that  a  certain  official  shall 
receive  a  salary,  a  specific  and  express  contract  is  created  between  the 
State  and  that  official  which  cannot  be  avoided  merely  because  the  State 
neglects  to  appropriate  money  to  pay  that  salary.  Held,  that  the 
claimant  is  enUtled  to  an  award  at  the  rate  of  $3,000  per  annum  from 
and  including  the  22d  day  of  May,  1915,  to  the  1st  day  of  October,  1916. 

Claim  against  the  State  of  New  York  by  Frank  S.  O'Neil,  as 
member  of  the  Athletic  Commission  of  this  State,  for  salary. 

Henry  D.  Patton,  for  claimant 

Egburt  E.  Woodbury,  Attorney-General  (Archie  C.  Ryder, 
Deputy  Attorney-General),  for  State. 

AcKBBSON,  P.  J.— On  or  about  the  26th  day  of  July,  1911, 
the  above  named  claimant,  Frank  S.  O'Neil,  was  appointed  a 
member  of  the  Athletic  Commission  of  this  State  and  continued 
to  act  as  such  down  to  October  8,  1915.  At  the  time  of  his 
appointment  no  salary  was  provided  for  the  Commissioners. 

By  chapter  680  of  the  Laws  of  1915,  which  took  effect  May 
22,  1915,  it  was  provided  that  "  Each  member  of  the  commission 
shall  be  entitled  to  receive  an  annual  salary  of  three  thousand 
dollars  and  his  actual  necessary  traveling  and  other  expenses  incur- 
red by  him  in  the  performance  of  his  official  duties."  No  appro- 
priation, however,  was  made  by  the  Legislature  to  pay  the  salaries 
of  those  Commissioners,  except  an  appropriation  of  $9,000  for 
their  salaries  commencing  October  1,  1915. 

Claimant  contends  that  inasmuch  as  he  was  a  Commissioner 
in  the  performance  of  his  duties  when  the  law  took  effect  provid- 
ing for  a  salary,  that  he  should  commence  to  draw  a  salary  from 
that  time.  We  believe  the  claimant's  contention  is  well  founded. 
The  State  oontends  that  this  court  has  no  jurisdiction  to  hear 
and  determine  this  claim,  for  the  reason  that  the  claim  has  here- 
tofore been  submitted  to  the  Comptroller  of  the  State  of  New 
York  for  his  audit  and  by  him  disallowed.  We  do  not  agree  with 
the  learned  Attorney-General  that  this  is  the  case.  The  payroll  of 
the  said  Commission  was  submitted,  it  is  true,  to  the  Comptrol- 
ler, no*  for  audit  and  detenmuatiou,  so  far  as  this  salary  was 


O'Neil  v.  State  op  Nbw  Yosk  89 


Oourt  of  Claims 


concerned,  but  for  payment,  and  the  Comptroller  did  not  endeavor 
to  audit  or  determine  the  claimant's  claim  for  salary  upon  its 
merits  nor  make  any  ruling  as  to  its  legality,  but,  as  is  clearly 
shown  by  his  letter  of  October  7,  1915,  attached  to  the  stipula- 
tion of  the  facts  in  this  case,  simply  refused  to  pay  the  salary 
because  the  L^slature  had  failed  to  appropriate  any  funds  for 
the  same.  The  tenor  of  the  Comptroller's  letter  is  rather  an 
admission  of  the  validity  of  claimant's  claim,  and  that  the  only 
reason  for  not  paying  it  by  him  was  that  he  did  not  have  any 
money  to  pay  it  with. 

Chapter  680  of  the  Laws  of  1915,  above  mentioned,  which  pro- 
vided that  these  Commissioners  should  have  a  salary  of  $3,000 
per  year,  became  a  law  the  22d  day  of  May,  1915.  The  State 
became  liable  from  that  time  to  pay  that  salary  to  these  Commis- 
sioners, provided  there  were  any  such  Commissioners  in  office  and 
duly  acting  at  that  time.  The  claimant  then  was  a  Conamissioner, 
performing  his  duty  as  such,  and  he  cannot  be  denied  this  salary 
whidi  the  law  plainly  provides  that  he  shall  receive,  unless  it 
can  be  spelled  out  from  the  act  that  the  provision  relating  to  sal- 
ary was  to  apply  only  to  the  new  Commissioners  to  be  appointed 
or  was  to  be  effective  only  in  the  event  that  an  appropriation 
should  be  made  therefor.  We  find  nothing  in  the  statute  which 
contemplates  either  of  those  contingencies,  but  the  provision  relat- 
ing to  salaries  is  plain  and  unqualified,  that  the  Commissioners 
should  receive  a  salary  of  $3,000  a  year,  and  no  date  being  men- 
tioned in  the  statute  when  that  provision  should  go  into  effect, 
it  must  have  gone  into  effect  when  the  law  became  operative  as  a 
statute  of  this  State,  on  the  22d  day  of  May,  1915. 

It  is  apparent  that  when  the  State  declares  in  the  most  solemn 
manner  which  it  is  possible  for  it  to  do  by  act  passed  by  the  Lc^ 
islature  and  signed  by  the  Governor,  that  a  certain  oflicial  shall 
receive  salary,  that  creates  a  specific  and  express  contract  between 
the  State  and  that  official,  and  an  obligation  which  cannot  be 
avoided  by  the  State  simply  because  afterwards  the  Legislature 
.either  fails,  n^lects  or  refuses  to  make  an  appropriation  to  pay 
tbftt  ealiuy,  •  If  this  is  not  the  case  in  any  law  creating  an  office 
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and  providing  a  salary,  where  an  officer  has  performed  his  duties 
under  the  law  providing  for  his  appointment  and  for  his  salary, 
it  is  absolutely  meaningless  and  no  puUic  officer  would  know 
whether  he  was  to  have  any  salary  or  not  until  sometime  perhaps 
in  the  future  when  the  Legislature  should  pfl«s  an  appropriation 
bill.  Then  only  could  he  determine  whether  or  not  he  was  to 
receive  any  salary. 

We  believe  that  there  is  ample  judicial  authority  to  sustain  the 
contention  of  the  claimant  in  this  case.  See  Fisk  v«  Jefferson 
Police  Jury,  116  U.  S.  131 ;  Johnson  v.  Hudson  River  Railroad 
Company,  49  N.  Y.  455 ;  People  v.  Butler,  147  id.  164 ;  Young 
V.  City  of  Rochester,  73  App.  Div.  81 ;  People  ex  rel.  Smith  v. 
Trustees,  11  id.  108;  Green  v.  Pumell,  12  Md.  333;  State  v. 
Weston,  4  Neb.  216;  Riggs  v.  Brewer,  64  Ala.  282. 

The  claimant,  therefore,  is  entitled  to  an  award,  in  this  case 
for  salary  at  the  rate  of  $3,000  per  annum  from  and  including 
the  22d  day  of  May,  1915,  to  the  1st  day  of  October,  1915. 

Fennell  and  Webb,  JJ.,  concur. 

Ordered  accordingly. 


James  Y.  Gatcomb  v.  State  op  New  Yobk 

No.  1636-A 

(Dated  September  16,  1916) 

A  person  with  whom  the  State  Fair  Commissioner  has  made  an  agreement 
whereby  the  latter  is  to  see  that  a  racetrack  is  kept  free  and  unobstructed 
has  the  right  to  rely  thereon  and  the  State  is  liable  for  any  damages. 

The  claimant,  James  Y.  Gatcomb,  was  the  owner  of  a  race  horse  which 
was  conceded  to  be  of  remarkable  speed  and  great  value.  In  May,  1913, 
the  cktimaat  was  invited  by  William  H.  Jones,  a  State  Fair  Com- 
missioner, and  Henry  S.  Nealey,  racing  secretary  of  the  State  Fair 
Commission,  to  bring  his  horses  to  the  fair  grounds  maintained  in  the 
city  of  Syracuse  by  the  State.  These  grounds  contained  a  raoetradc  and 
the  horses  were  to  be  brought  there  for  racing  purposes.  The  claimant 
took  his  horses  to  Syracuse  and  trained  them  on  the  State  Fair  grounds. 
The  official  in  charge  of  the  track  promised  him  that  the  track  would 
be  kept  unobstructed.    Nevertheless^  on  the  23d  day  of  June,  1913,  a 
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contractor  wu  permitted  to  stretch  a  cable  across  the  trade  in  the  coarse 
of  liis  operations  and  the  horse  in  question  ran  into  the  cable  and  injured 
itself  badly.  The  racing  sulkey  was  also  damaged  and  the  claimant  him- 
self was  thrown  from  his  driving  seat  to  the  ground.  HM,  that  the 
claimant  was  not  guilty  of  contributory  negligence;  thftt  the  State^  under 
the  circumstances,  owed  him  a  greater  duty  than  the  municipality  owes 
to  the  traveler  upon  the  public  streets,  aside  fitmi  the  principle  of  law 
laid  down  in  Storrs  v.  City  of  Utica,  17  N.  Y.  104,  and  a  long  line  of  suh" 
sequent  decisions  which  follow  it  making  such  cases  analogous  to 
injuries  in  a  public  street.  The  claimant  herein,  had  a  distinct  under- 
standing with  the  fair  superinftendent  as  to  keeping  the  racetrack 
unobstructed.  The  failure  to  keep  this  agreement  was  the  failure  of  the 
State  and  the  claimant  is  entitled  to  damages  for  the  injuries  sustained 
thereby.    Claim  allowed. 

Claim  against  the  State  of  New  York  for  injiiries  sustained 
to  a  race  horse  at  the  State  fair  racetrack  at  Syracnse. 

Northnip^  Tooke,  Lynch  &  Carlson,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Edmund  H.  Lewi^ 
Deputy  Attorney-General),  for  State. 

AcKESSON,  P«  J. —  It  appears  from  the  evidence  in  this  case 
that  the  claimant  was  the  owner  and  trainer  of  trotting  horses; 
that  he  was  the  owner  of  a  horse  called  Gay  Audobon,  that  had 
trotted  a  mile  in  2 :03%  minutes,  and  which  it  was  thought  would 
become  one  of  the  fastest  trotting  horses  in  the  world ;  that  said 
Gatcomb,  in  the  fall  of  1912,  was  invited  by  William  H.  Jones, 
a  State  Fair  Commissioner,  and  Henry  S.  Nealey,  then  racing 
secretary  of  the  State  Fair  Commission,  to  bring  his  horses  to  the 
State  Fair  grounds  at  Syracuse  the  following  year  to  train  and 
trot  them  there.  It  appears  also  that  the  State  of  New  York 
maintains  on  its  fair  grounds  in  the  city  of  Syracuse  one  of  the 
best  racetracks  in  the  country,  and  one  of  the  principal  events 
of  the  State  Fair  is  the  racing  upon  this  tracL  The  higher  the 
grade  of  race  horses  secured  for  participation  in  these  races  by 
the  State  Fair  Commission  the  greater  the  inducement,  of  course, 
for  the  public  to  attend  and  witness  the  spectacle,  and  also  the 
greater  the  income  to  the  State.  It  further  appears  that  in 
response  to.  the  inyitation  of  said  Jones  and  Nealey  the  claimant 
herein,  James  Y.  Gatcomb,  came  to  Syracuse  with  his  horses  In 
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May,  1913,  and  proceeded  to  train  them  np<m  the  State  Fair 
grounds;  that  the  said  Jones  was  Iben  superintend^it  in  charge 
at  the  State  Fair  grounds  representing  the  Commission  and  the 
State;  that  he  assigned  said  Gatcomh  quarters  thereon,  and  told 
him  that  he  might  train  his  horses  on  Mondays  and  Thursdays, 
and  that  the  track  would  be  kept  in  shape  for  him,  and  that  he 
would  see  that  the  same  was  not  obstructed  in  any  way;  that 
other  trainers  were  training  their  horses  during  the  same  time, 
but  on  different  days;  that  soon  after  coming  to  the  State  Fair 
grounds  claimant's  attention  was  attracted  to  some  buildings 
which  were  to  be  moved,  and  upon  inquiring  of  the  said  Jones 
aboat  tJie  matter  he  found  that  said  buildings  were  to  be  moved 
into  and  across  the  racetrack.  He  spoke  to  Jones  about  this  pro- 
posed obstruction  of  the  racetrack  and  of  its  dangers,  and  Jone^ 
assured  him  in  positive  language  that  he  would  see  to  it  that 
said  track  should  not  be  obstructed  while  he  was  training  his 
horses,  and  that  said  buildings  should  be  moved  afternoons  or 
other  times  when  he,  Gatcomb,  did  not  wish  to  use  the  track; 
that  he,  Gatcomb,  need  not  worry  about  it  at  all;  that  he  should 
go  ahead  and  train  his  horses  on  Mondays  and  Thursdays,  and 
if  necessary  the  moving  contractor  must  wait  until  he  had  finished 
training  his  horses.  Gatcomb,  believing  Jones'  statements,  and 
relying  upon  what  he  said,  went  ahead  with  his  training,  and 
u]X)n  the  23d  day  of  June,  1913,  after  he  had  driven  five  times 
around  the  track,  and  between  the  fifth  and  sixth  heat  on  thr.l 
day,  this  moving  contractor,  who  was  an  independent  contractor, 
or  somebody  in  his  employ,  was  permitted  to  stretch  a  cable  acrosi 
the  track  for  the  purpose  of  pulling  a  building  across  the  track, 
which  cable  was  attached  to  a  windlass  on  the  side  of  the  track 
opposite  from  the  building,  all  unbeknown  to  Gatcomb  until  he 
arrived  within  100  or  150  feet  of  the  same,  driving  his  horse  at 
a  very  high  rate  of  speed,  when  he  was  unable  to  avoid  the  cable 
and  the  horse  was  severely  injured  as  well  as  his  racing  sulkey, 
and  Gatcomb  was  thrown  from  the  sulkey  to  the  ground,  by  coming 
in  contact  with  the  cabla 

First.  The  claimant  under  this  state  of  facts^  as  developed  by 
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the  evidence  in  this  case>  cannot  be  accused  of  any  contributory 
negligence.  He  did  everything  he  could  to  avoid  the  obstruction 
on  the  track  when  he  saw  it,  and  he  did  everything  he  could 
before  that  to  be  assured  that  there  would  be  no  obstruction  on 
the  track  by  calling  the  attention  of  the  one  in  charge  of  the  track 
to  this  probable  obstruction,  and  he  was  assured  in  positive  terms 
that  no  such  obstruction  would  be  allowed,  and  that  the  track 
would  be  kept  absolutely  clear. 

Second.  The  State  of  Kew  York  maintained  this  racetrack, 
and  invited  owners  of  valuable  racing  horses  to  come  there  and 
train  them.  It  owed  to  such  trainers,  therefore,  the  same  duty 
which  a  municipality  owes  to  the  traveler  upon  the  public  streets. 
It  owed  even  a  greater  duty  to  those  trainers  than  the  munici- 
pality owes  to  the  traveler  upon  the  public  streets,  from  the  very 
nature  of  ihe  case.  Here  upon  this  track  horses  of  great  value 
were  to  be  driven  at  great  speed.  It  is  apparent,  therefore,  that 
any  obstruction  of  this  track  would  be  of  the  greatest  danger  to 
life  and  limb;  that  any  obstruction  of  the  track  would  be  liable 
to  cause  the  death  of  the  horse  or  the  driver,  and  that  if  there 
was  to  be  any  obstruction  of  the  track  the  State  must  be  held  to 
be  absolutely  bound  to  see  that  every  trainer  who  had  come  to 
those  grounds  with  its  consent  for  the  purpose  of  training  his 
horses,  there  at  the  invitation  of  the  State,  and  in  order  to  make 
an  attraction  which  would  accrue  to  the  benefit  of  the  State,  must 
have  notice  and  full  information  of  such  obstruction,  so  that  he 
would  be  sure  to  avoid  the  track  at  such  times.  This,  in  the 
view  of  the  court,  was  the  obligation  of  the  State,  without  any 
specific  or  special  agreement  in  relation  to  the  same.  Without  any 
special  or  specific  agreement  in  relation  to  the  same,  the  case  is 
analogous  with  the  case  of  a  traveler  upon  a  public  street  injured 
through  the  act  of  an  independent  contractor.  The  law  which 
the  Court  of  Appeals  laid  down  in  the  case  of  Storrs  v.  City  of 
Utica,  in  17  N.  Y.  104,  and  which  has  been  followed  by  a  long 
line  of  decisions^  is  the  same  principle  which  applies  here,  except, 
as  the  court  has  above  indioated,  that  principle  should  be  applied 
here  in  a  case  where  the  State  is  maintaining  a  racetrack  where 
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horses  are  to  be  driven  A  a  high  rate  of  speed  a  great  deal  more 
rigorously,  if  that  is  possible,  than  it  should  be  applied  to  the 
case  of  an  injury  in  a  public  street.  Therefore,  even  though 
there  had  been  no  contract  or  agreement  or  talk  between  the 
State  Fair  Commission  and  this  claimant  about  keeping  the 
track  free  from  obstructions,  the  State  would  be  liable  to  the 
claimant  for  what  damages  he  suffered  by  reason  of  this  injury. 
Third.  But  in  this  case  the  claimant  does  not  depend  for 
redress  upon  the  principle  of  law  above  stated,  but  depends  for  his 
redress  upon  the  fact  that  he  had  a  distinct^  unqualified  and 
specific  understanding  with  the  member  of  the  State  Fair  Com- 
mission who  was  the  then  Superintendent  and  in  charge  of  the 
State  Fair  grounds  that  this  track  on  the  particular  forenoon  in 
which  his  horse  was  injured  should  be  kept  free  from  the  par- 
ticular obstruction  which  did  cause  the  injury.  The  attention  of 
the  said  superintendent,  William  H.  Jones,  was  called  to  the  fact 
that  these  buildings  were  about  to  be  moved  across  the  track, 
and  it  was  then  that  he  stated  to  the  claimant  that  he  would  see 
that  they  should  not  interfere  with  his  training  in  any  manner 
whatever.  Then,  r^ardless  of  any  other  principle  of  law,  the 
State  became  absolutely  bound  to  keep  this  track  dear  and  free 
from  this  specific  obstruction  to  which  its  attention  had  been 
called,  and  which  it  had  guaranteed  shoiild  not  in  any  manner 
interfere  with  the  track  or  with  the  training  of  the  horse  in  ques- 
tion thereon.  The  claimant  relied  upon  this  promise  and  agree- 
ment of  the  State  through  its  State  Fair  Commissioner,  as  he 
had  a  right  to  do.  The  said  State  Fair  Commissioner,  repre- 
senting the  State,  absolutely  failed  and  neglected  to  keep  his 
promise  to  the  claimant,  and  as  the  direct  result  of  such  failure 
the  claimant's  horse  and  sulkey  were  injured  in  the  manner  above 
set  forth. 

The  only  question,  therefore,  in  this  case  to  determine  is  the 
amount  of  damages  to  which  the  claimant  is  entitled.  He  is 
entitled  to  damages  to  the  sulkey  in  the  sum  of  $159.  Being 
unable  to  race  his  horse  in  the  Grand  Circuit  that  year,  for  which 
he  had  paid  $1,675  entrance  fees,  he  clearly  should  be  reim- 
bursed for  that    The  difficult  question  for  the  court  is  to  deter- 
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mine  what  damage  he  should  be  allowed  for  this  horae  and  how 
to  determine  it  In  the  case  of  Reed  v.  Bome,  Watertown  & 
Ogdensburg  Railroad  Company,  16  N.  Y.  St  Repr.  68,  48  Hun, 
231,  the  court  laid  down  the  rule  of  damages  in  a  case  similar  to 
this.  There  plaintiff's  trotting  horse  was  injured  in  being  trans- 
ported by  said  railroad  company.  On  the  trial  the  plaintiff  was 
permitted  to  prove  by  the  opinion  of  witnesses  the  value  of  the 
mare  both  before  and  after  her  injury.  The  court  also  permitted 
him  to  prove  her  speed  and  value  assuming  that  she  possessed  that 
speed.  Adopting  that  rule  in  this  case^  we  are  of  the  opinion 
that  this  horse  was  fairly  and  reasonably  worth  immediately  be- 
fore his  injury  the  sum  of  $15,000,  and  there  is  no  evidence  in 
the  case  to  show  that  at  any  time  since  the  injury  said  horee  has 
been  or  is  worth  more  than  $4,000.  The  damage  to  the  horse, 
therefore,  under  this  rule,  would  be  $11,000,  which,  together 
with  the  damage  to  the  sulkey  and  the  damage  for  entrance  fees, 
would  amount  to  the  sum  of  $12,834.  We  think  that  the  claim- 
ant is  fairly  and  justly  entitled  to  an  award  for  this  amount, 
on  the  law  and  the  facts  in  this  case. 

Fennell,  J.,  concurs. 

Award  accordingly. 


Chables  E.  McDoitald,  as  Administrator,  etc.,   of  James  W. 
MoDoNALD,  Deceased,  v.  State  of  New  Yosk 

No.  1178-A 

(Dat«d  September  10,  1916) 

Injiiriea  received  by  James  W.  McDonald  resulting  in  his  death  by  faUing 
tlurongh  a  hole  in  a  highway  bridge. 

The  claimant's,  intestate,  about  9  P.  M.  on  the  3d  of  February,  191S, 
attempted  to  board  a  ear  passing  on  Main  street  in  the  city  of  Lockport; 
the  car  failed  to  stop  and  he  followed  it  to  where  it  passed  over  a  bridge 
and  while  still  following  it  he  fell  through  a  large  hole  in  the  bridge 
a  distance  of  fifty  feet  down  to  the  rocks  below.  Held,  that  the  bridge 
was  a  part  of  a  State  highway  and  that  the  State  was  guilty  of  negligence 
in  failing  to  keep  it  i&  repair  and  must  be  held  liable  for  such  negligence. 
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Claim  agaiiust  the  State  of  New  York  for  personal  injuries 
resulting  in  death  from  the  failure  of  the  State  to  properly  repair 
a  highway  bridge. 

Van  Qorda,  Holt^  Hickery  &  Crane,  for  ^claimant 

Egburt  E.  Woodbury,  Attorney-General  (Henry  P.  Kevins, 
Deputy  Attorney-General),  for  State. 

Webb,  J. —  The  proofs  in  this  action  show  that  the  deceased, 
who  was  a  resident  of  BuflFalo,  on  February  3,  1913,  went  over  to 
the  neighboring  city  of  Lockport,  and  about  9  o'clock  p.  li.,  the 
next  day  attempted  to  board  a  surface  railroad  car  to  return  to  his 
home.  He  waited  on  the  sidewalk  at  the  comer  of  Main  and  Cot- 
tage  streets,  and  when  a  west  bound  car  came  along  he  stepped  out 
to  the  middle  of  Main  street  for  the  purpose  of  boarding  it,  the  car 
passed  him  without  stopping  and  so  he  followed  to  catch  it  The 
car  had  then  left  the  pavement  on  Main  street  and  was  on  the 
bridge,  and  he,  following,  fell  into  a  large  hole,  through  the  bridge, 
dropping  fifty  feet  on  the  rocks  below  where  he  met  his  death. 

The  proofs  showed  that  the  agents  of  the  State  were  constructing 
a  large  bridge  across  the  Barge  canal  at  Main  street ;  that  the  struc- 
tural portion  of  the  bridge  had  been  pretty  well  completed,  but  it 
had  not  been  covered  with  pavement  on  the  north  side  of  the  tracks 
crossing  on  the  bridge,  and  on  the  north  side  there  existed  some 
openings  which  were  wholly  unprotected.  It  was  in  one  of  these 
holes,  just  at  the  east  side  of  the  bridge  where  it  met  the  pavement, 
that  the  deceased  fell.  A  fence  had  been  constructed  in  the  high- 
way on  the  north  and  south  sides  of  the  single  track  of  the  railway 
(where  it  met  the  highway  on  the  south  side  of  the  bridge,  the  rail- 
road track  was  diagonally  across  the  bridge  and  not  at  right  angles, 
find  where  it  met  Main  street  on  the  south  side  there  was  an  open 
way  some  twelve  feet  wide  left  for  the  passage  of  the  cars  from  the 
pavement  on  to  the  bridge.  Red  lights  were  provided  and  hung 
from  the  fence,  both  on  the  north  and  south  eides  of  this  opening 
where  the  tracks  were  laid,  but  there  was  no  guard  or  obstruction 
of  any  kind  to  prevent  travelers  from  following  the  line  of  track 
from  Main  street  to  the  bridge,  and  the  street  at  that  particular 
point  was  very  dimly  lighted. 
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It  was  urged  upon  the  trial  that  the  existence  of  the  fence  and 
lights  on  each  side  of  this  railway  opening  to  the  bridge  was  a 
sufficient  warning  to  travelers  of  the  dangerous  nature  of  the 
locality,  and  that  the  fact  that  the  claimant  ran  after  the  car  as  it 
proceeded  to  the  bridge,  taken  in  connection  with  the  lights,  fence 
and  debris,  showed  conclusively  his  contributory  negligence  within 
the  requirement  of  the  statute. 

I  do  not  think  so.  It  was  the  duty  of  the  State  in  the  construc- 
tion of  this  bridge  to  guard  the  excavation  in  such  a  manner  as  to 
make  it  reasonably  safe  for  travelers.  Had  there  been  no  bridge 
there  it  could  hardly  be  claimed  that  the  State  had  properly 
guarded  the  excavation  if  it  had  left  a  twelve-foot  opening  in  the 
fence  unlighted,  with  nothing  to  prevent  a  traveler  from  walking 
into  the  excavation.  It  did  leave  such  an  opening  in  the  fence 
after  the  bridge  had  been  practically  constructed,  but  before  it  had 
been  floored,  and  almost  at  the  point  of  contact  between  the  high- 
way and  the  bridge  it  left  spaces  or  holes,  where  the  flooring  of  the 
bridge  should  have  been,  sufficient  in  size  to  imperil  travelers. 
Xo  watchman  guarded  this  entrance  to  the  bridge,  no  electric 
lights  illuminated  the  dangers  of  the  locality,  no  movable  obstruc- 
tion had  been  provided,  it  was  open  to  everyone  so  far  as  the  proofs 
showed.  The  claimant  was  wholly  unfamiliar  with  the  situation. 
He  followed  the  car  as  it  rolled  on  to  the  bridge  and  being  im- 
mediately behind  it  attempted  to  reach  the  door  of  the  car.  I  fail 
to  see  where  he  was  negligent  in  assuming  that  he  might  lawfully 
travel  a  highway  upon  which  a  surface  car  was  proceeding  safely 
a  few  feet  ahead  of  him. 

It  appeared  that  the  place  of  this  accident  was  constantly 
traveled,  four  or  five  side  streets  centered  at  this  point,  and  the 
open  spaces  were  some  two  acres  in  extent.  The  situation  called 
for  a  movable  barrier  at  the  point  of  contact  with  the  bridge  and 
Main  street,  or  a  watchman  to  protect  travelers. 

The  facts  show  negligence  on  the  part  of  the  State,  and  follow- 
ing the  decision  in  Chisholm  v.  State  of  New  York,  141  N.  Y. 
246,  it  must  be  held  liable  for  the  consequences  of  its  negligence. 

Ackerson  and  Fennell,  JJ,,  concur. 
State  Dept.  Rept. —  Vol    10        7 
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Qeoboe  S.  Weight  v.  State  of  New  Tobk 

r 

No.  3023 

(Dated  September  19,  1916) 

Damage  by  faUure  of  State  to  pay  amount  alleged  to  be  due  for  oTertime 
work  as  lock-tender  on  the  Erie  canaL 

In  1893  and  1894  the  claimant  was  a  lock-tender  at  lock  39  on  the 
Erie  canal  in  or  near  Little  Falls,  Herkimer  county.  The  claimant 
received  forty-two  dollars  and  fifty  cents  a  month,  he  worked  twelve 
hours  a  day,  and  now  claims  that,  under  chapter  385  of  the  Laws  of 
1870,  he  was  entitled  to  pay  for  overtime,  and  is  now  entitled  to  twenty- 
one  dollars  and  twenty-five  cents  per  month  in  addition  to  what  he  has 
already  received.  The  State  contends  that  lock-tenders  are  not  within 
the  purview  of  the  statute  cited.  Held,  that  the  word  *'  workmen  "  is 
broad  enough  to  include  lock-tenders  who  receive  forty-two  dollars  and 
fifty  cents  per  month. 

Claim  against  the  State  of  New  York  for  moneys  alleged  to  be 
owing  to  claimant  as  lock-tender. 

Kichard  Hurley,  for  claimant 

Egburt  E.  Woodbury,  Attorney-General  (Michael  H.  Quirk, 
Deputy  Attorney-General),  for  State. 

AcKEBsoN,  J.  The  claimant  herein  was  a  lock-tender  at  lock 
39  on  the  Erie  canal  in  or  near  Little  Falls  in  the  county  of  Her- 
kimer, State  of  New  York,  during  the  season  of  navigation  in 
the  years  1893  and  1894.  The  claimant  was  appointed  to  such 
position  by  the  Superintendent  of  Public  Works  of  this  State  at 
the  monthly  salary  of  forty-two  dollars  and  fifty  cents.  The  hours 
of  his  work,  as  regulated  by  the  said  Superintendent  of  Public 
Works,  were  twelve  hours  each  day.  The  claimant  received  his 
pay  and  signed  the  payroll  in  the  regular  way,  without  making 
any  objection  at  the  time.  He  now  claims  that  in  accordance 
with  chapter  385  of  the  Laws  of  1870,.  being  an  act  to  regulate 
the  hours  of  labor  of  mechanics,  workmen  and  laborers  in  the 
employ  of  the  State,  he  was  entitled  to  pay  for  overtime,  and  that 
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the  forty-two  dollars  and  fifty  cents  a  month  which  he  received 
was  simply  pay  for  a  month's  work  composed  of  days  of  eight 
hours  each,  instead  of  twelve  hours,  and  that,  therefore,  he  is  now 
entitled  to  twenty-one  dollars  and  twenty-five  cents  per  month  in 
addition  to  what  he  has  already  received.  This  precise  question 
was  raised  in  the  case  of  McCammon  v.  State  of  New  York,  which 
was  tried  in  March,  1905,  before  the  old  Court  of  Claims,  and  is 
reported  in  12  Court  of  Claims,  at  page  20,  where  Judge  Koden- 
beck  wrote  the  opinion  of  the  court  sustaining  the  contention  of 
the  claimant  The  State  appealed  from  that  decision  to  the  Appel- 
late Division,  and  the  Appellate  Division  affirmed  the  decision  of 
the  Court  of  Claims^  which  is  found  reported  in  117  App.  Div. 
at  page  913. 

This  court  finds  nothing  in  the  contention  now  made  by  the 
State  which  in  the  opinion  of  the  court  requires  it  to  make  any 
different  decision  than  was  made  in  the  case  above  cited.  It  is 
true  that  the  State  now  contends  that  lock-tenders  cannot  be  con- 
sidered to  be  within  the  purview  of  that  statute;  that  they  are  not 
mechanics,  workmen  or  laborers,  but  they  are  public  officers  duly 
appointed  with  certain  specific  powers.  The  court  is  of  the  opin- 
ion, however,  that  the  word  "  workmen  "  is  sufficiently  broad  in 
scope  to  include  lock-tenders  who  received  forty-two  dollars  and 
fifty  cents  per  month, 

Pennell  and  Webb,  JJ.,  concur. 


Oblet  C.  Tuttle  and  Lottie  E.  Tuttle,  His  Wife,  v.  State 

OF  New  Yoek 

No.  2721-A 

(Dated  September  30,  1916) 

Where  the  State  has  actuaUy  appropriated  for  the  purposes  of  Barge  canal 
construction  a  portion  of  a  farm  it  is  obUgated  to  pay,  not  only  for  the 
land  appropriated  but  also  consequential  damages. 

The  claimant  is  the  owner  of  a  fann  in  the  city  of  Rome,  Oneida  county, 
of  about  270  acres.  In  June,  1908,  the  State,  for  Barge  canal  construction 
porposes,  appropriated  a  certain  portion  of  thia  farm.    In  1909,  in  behalf 
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of  the  State,  the  then  special  examiner  and  appraiser  of  canal  Jands 
agreed  with  the  owners  to  pay  $3,800  for  the  land  actually  taken.  The 
agreement  which  was  in  writing  contained  a  clause  admitting  that  the 
owners  claimed  aleo  for  cutting  off  certain  lands  from  access  and  that  this 
damage  could  not  be  determined  until  such  time  as  further  appropriations 
were  made  by  the  State  from  such  lands. 

The  claim  of  the  State,  that  the  court  has  no  jurisdiction  of  this  case 
because  the  required  notice  of  claim  was  not  filed,  was  overruled  by  the 
court  on  the  ground  that  both  by  the  agreement  above  mentioned  and  by 
the  partial  payment  within  six  years  prior  to  the  filing  of  the  claim. 

Upon  view  of  the  premises  by  three  of  the  judges  of  the  court  it  was 
found  to  be  "  a  scene  of  waste  and  desolation "  and  the  claim  was 
declared  by  the  court  to  be  one  of  the  most  meritorious  that  has  been 
called  to  its  attention.    Claim  allowed. 

Claim  for  damages  against  the  State  of  New  York  for  pur- 
poses of  Barge  canal  construction  for  land  actually  appropriated 
and  also  for  consequential  damages  resulting  from  such 
appropriation, 

Albert  J.  O'Connor,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Henry  P.  Nevins, 
Deputy  Attorney-General),  for  State. 

AcKEESoN,  P.  J. —  It  appears  from  the  evidence  in  this  case 
that  prior  to  June,  1908,  claimants  were  the  owners  of  a  farm 
in  the  city  of  Eome,  Oneida  county,  N.  Y.,  of  about  270  acres; 
that  in  the  month  of  June,  1908,  the  State  of  New  York  for 
purposes  of  Barge  canal  construction,  and  in  connection  there- 
with, appropriated  35.632  acres  of  said  farm.  The  claimants, 
therefore,  were  entitled  to  pay  from  the  State  not  only  for  the 
land  actually  appropriated  but  also  for  whatever  consequential 
damages  resulted  from  said  appropriation  to  the  balance  of  their 
farm. 

It  appears  that  the  claimants  did  not  at  that  time  file  any 
claim  for  damages  against  the  State,  but  that  on  or  about  the 
1st  day  of  December,  1909,  they  entered  into  an  agreement  with 
H.  J.  Donaldson,  the  then  special  examiner  and  appraiser  of 
canal  lands,  whereby  they  agreed  to  accept  and  the  State  agreed 
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to  pay  the  sum  of  $3,800  for  the  land  actually  taken.  This 
agreement,  which  was  on  one  of  the  regular  printed  fonns  used 
by  the  State  for  such  agreements,  had  this  clause  in  typewriting: 
"  In  this  case  the  owner  has  a  claim  for  damages  by  reason  of 
cutting  off  certain  lands  from  access.  This  damage,  if  any,  can- 
not be  determined  until  such  time  as  further  appropriations  are 
made  from  same  lands."  There  was  considerable  testimony  in 
the  case  as  to  how  that  clause  became  inserted  in  the  contract  and 
the  object  and  intent  of  it,  and  it  clearly  appeared  that  the  State 
and  the  claimants  understood  at  that  time  and  it  was  their  inten- 
tion that  the  $3,800  was  only  to  pay  for  the  land  actually  taken 
and  that  the  consequential  damages  to  the  rest  of  the  land,  that  is 
to  the  235  acres  not  appropriated,  was  to  be  determined  when  a 
further  appropriation,  which  was  then  contemplated,  should  be 
made.  It  appears,  however,  that  no  further  appropriation  was 
made,  and  the  years  passed  by  without  any  payment  from  the 
State  to  the  claimants  for  the  balance  of  their  damage  or  without 
any  adjudication  of  the  same. 

On  or  about  the  15th  day  of  February,  1910,  the  claimants 
received  the  $3,800  specified  in  the  contract,  and  from  that  time 
until  the  18th  day  of  October,  1915,  they  were  patiently  awaiting 
the  balance  of  their  money  from  the  State. 

Chapter  640  of  the  Laws  of  1915  provided  that  "  The  Court 
of  Claims  shall  have  jurisdiction  of  and  may  hear  and  determine 
any.  claim  against  the  state  heretofore  accrued  which  shall  be  filed 
within  one  year  after  this  act  takes  effect  for  compensation  or 
damages  for  or  on  account  of  the  appropriation  by  the  state  of 
any  lands,  structures,  waters,  franchises,  or  other  property  in 
connection  with  the  improvement  of  "  the  canals.  Then  the  act 
refers  to  the  different  acts  of  the  Legislature  which  provided  for 
the  construction  of  the  Barge  caiial.  This  act  took  effect  May 
14,  1915.  This  obviated  the  necessity  of  complying  with  that 
provision  of  the  law  which  provides  that  a  claim  against  the 
State  must  be  filed  within  two  years  after  it  accrues  with  the  clerk 
of  the  Court  of  Claims. 

The  learned  Attorney-General  contends  that  this  act  of  the 
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Legislature  is  unconstitutional,  and  that  the  claimants  herein 
cannot  recover,  because  their  claim  accrued  more  than  six  years 
prior  to  the  filing  of  the  sama  It  is  true  that  their  claim  accrued 
more  than  six  years  prior  to  the  filing  of  the  same,  but  the  Con- 
stitution does  not  prohibit  the  Legislature  from  passing  a  law 
empowering  the  Court  of  Claims  to  hear  and  determine  a  claim 
which  has  not,  as  between  citizens  of  the  State,  become  barred  by 
the  lapse  of  time.  See  State  Const,  art  VIII,  §  6.  The  act 
does  not  require  the  court  to  ignore  this  provision  of  the  Constitu- 
tion nor  does  it  prevent  the  State  from  interposing  the  defense 
that  any  claim  filed  within  the  time  the  act  provides  is  barred  by 
the  Statute  of  Limitations. 

But  the  act  is  in  perfect  accord  with  the  Constitution  in  per- 
mitting a  claim  to  be  filed  when  the  same  accrued  more  than  six 
years  prior  to  the  filing,  provided  that  within  six  years  prior 
to  the  filing  the  State  has  acknowledged  the  claim  in  writing  or 
by  a  partial  payment  of  the  same;  for  in  such  a  case  the  claim 
would  not  ^'  as  between  citizens  of  the  state  be  barred  by  lapse 
of  time." 

In  the  case  at  bar  we  have  the  recognition  of  this  indebted- 
ness to  the  claimants  by  the  State  both  in  writing  and  by  partial 
payment  within  six  years  prior  to  the  filing  of  the  claim.  The 
question,  therefore,  here  to  determine  is  whether  this  claim  of 
these  claimants  is  one  that  as  between  citizens  of  the  State  could 
have  been  said  to  have  been  barred  by  lapse  of  time. 

The  State  acknowledged  the  existence  of  this  claim  on  the  1st 
day  of  December,  1909,  by  its  written  agreement  The  claim  was 
filed  on  the  18th  day  of  October,  1915,  which  was  within  six 
years  froip  the  time  of  the  contract  above  referred  to;  but,  fur- 
ther than  that,  the  State  paid  a  portion  of  the  damages  which  it 
owed  the  claimants  on  the  15th  day  of  February,  1910.  It  is 
plain,  therefore,  that  as  between  citizens  of  the  State  this  indebt- 
edness would  not  have  become  barred  by  lapse  of  time  until  six 
years  from  the  date  of  this  partial  payment,  and  the  claim  was 
filed  in  about  five  years  and  six  months  after  that  time.  The 
filing  of  the  claim  was,  therefore,  legally  authorized  by  chapter 
640  of  the  Laws  of  1915, 
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This  claim  is  one  of  the  most  meritorious  that  has  been  called 
to  the  attention  of  this  court.  Three  of  the  judges  of  this  court 
have  viewed  this  property,  and  it  certainly  is  a  scene  of  waste  and 
desolation.  At  the  time  of  the  appropriation  this  was  evidently 
a  fine  farm.  The  Barge  canal  has  been  excavated  right  through 
the  front  of  the  farm,  destroying  all  the  buildings  and  cutting 
off  all  access  to  the  farm.  In  addition  to  that,  a  short  distance 
from  the  Barge  canal  prism  a  new  channel  was  excavated  through 
the  farm  for  Wood  creek,  which  was  conducted  across  the  farm  in 
this  new  channel  and  then  into  the  canal.  The  result  of  that  has 
been  that  Wood  creek  in  going  through  this  new  channel  has 
washed  away  the  layer  of  hard  soil  which  from  time  immemorial 
constituted  its  bed,  by  reason  of  the  fact  that  the  point  where  it 
enters  the  Barge  canal  is  some  eight  or  ten  feet  below  the  natural 
bottom  of  the  creek.  As  this  hard  soil  was  underlaid  with  a  layer 
of  quicksand  the  result  has  been  that  the  banks  of  the  creek  have 
caved  in  for  many  feet  on  each  side  and  several  large  gullies 
and  erosions  have  been  formed  in  235  acres  of  this  farm 
unappropriated  so  that  the  same  is  nearly,  if  not  completely, 
destroyed  for  any  useful  purpose.  This  235  acres  of  land,  there- 
fore, is  not  only  completely  isolated,  but  it  has  also  been  prae- 
ticaUy  destroyed  by  the  construction  through  it  of  this  new  chan- 
nel for  Wood  creek.  The  extent  of  this  damage  can  hardly  be 
realized  except  by  those  who  actually  see  it.  Every  principle  of 
justice  and  honor  and  fair  dealing  calls  upon  the  State  to  make 
good  the  destruction  of  this  farm  for  all  available  and  useful 
purposes  which  it  has  brought  about.  The  evidence  in  the  case 
clearly  establishes  the  fact  that  this  farm  prior  to  the  appropria- 
tion was  of  the  value  of  $11,000;  that  after  the  appropriation  it 
was  worth  not  to  exceed  $2,000.  This  leaves  claimants'  dam- 
ages $9,000,  of  which  the  State  has  paid  $3,800,  leaving  a  bal- 
ance due  claimants  of  $5,200,  to  which  they  are  entitled,  with 
interest  from  the  date  of  the  appropriation.  An  award  should  be 
made  accordingly. 

Webb  and  Fennell,  JJ.,  eononi. 

Award  accordingly. 
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iVlOTORlA   KONNER   V.    SxATE    OF   NbW   YoRK 

No.  1279-A 

(Dated  October  17,  1916) 

Motion  by  tbe  cUinunt  for  leave  to  amend  her  daim  by  indnding  allegationB 
^of  trespass  on  the  part  of  the  State  and  motion  by  State  for  leave  to 
dismiss  daim. 

Victoria  Konner,  the  daimant,  for  some  years  prior  to  May  1,  19 13, 
owned  a  small  tract  of  land  in  the  town  of  Liberty,  Sullivan  county,  on 
the  east  side  of  a  public  highway  leading  from  that  village  to  Livingston 
Manor.  Her  premises  were  on  a  steep  hillside  arising  abruptly  from  the 
highway  at  an  angle  of  about  forty-five  degrees.  The  stone  retaining 
wall  ran  along  the  base  of  the  hill  in  front  of  daimant's  premises.  In 
July,  1912,  the  construction  of  an  improved  State  highway  No.  5223, 
route  41,  on  the  general  site  of  the  existing  highway  was  b^gun.  The 
State,  through  ite  oontrs^tor,  by  means  of  a  steam  shovel,  removed  the 
retaining  wall  fronting  claimant's  premises  and  took  away  a  portion  of 
the  hillside  back  of  it.  The  result  was  that  about  the  last  of  April,  1913, 
the  greater  portion  of  the  hill  slid  down  wrecking  daimant's  house  and 
bam  and  ruining  her  property.  Held,  that  the  State  excavation  was 
within  the  claimant's  line  and  constituted  trespass  and  that  the  motion 
made  by  the  State  to  dismiss  the  claim  should  be  doiied,  with  an  excep- 
tion to  the  State.  / 

Motion  to  dismisB  a  claim  against  tlie  Stata 

Harry  M.  Beck,  for  daimant 

Egburt  E.  Woodbury,  Attorney-General  (Henry  P.  Nevind, 
Deputy  Attomey-(Jeneral),  for  State. 

CtTN-NiNOHAM,  J, —  This  daim  originally  was  based  upon  the 
alleged  negligence  of  the  State.  At  the  opening  of  the  trial, 
claimant  moved  to  amend  her  claim  by  including  the  necessary 
allegations  to  constitute  trespass  on  the  part  of  the  State  and  its 
employees.  A  like  motion  was  made  at  the  close  of  claimant's 
cflse  to  conform  the  claim  to  the  proof.  On  these  motions,  deci- 
sion was  reserved,  with  the  provision  by  the  court  that  upon  the 
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rendition  of  the  decision  on  said  motions,  the  party  adversely 
affected  thereby  should  have  an  exception  to  said  ruling.  The 
motions  are  hereby  granted  with  an  exception  to  the  State.  In 
my  opinion  there  is  no  unf aimesB  to  the  defendant  in  permitting 
the  amendment.  The  notice  of  intention  and  the  claim  itself  were 
ample  notice  to  the  State  of  the  transaction^  and  a  full  oppor- 
tunity was  given  to  the  State  for  such  adjournment  and  facility 
as  it  might  desire  to  meet  the  amendment. 

For  some  years  prior  to  May  1,  1913,  the  claimant  was  the 
owner  of  a  small  tract  of  land  situate  in  the  town  of  Liberty, 
Sullivan  county,  on  the  easterly  Bide  of  the  public  highway  lead- 
ing from  the  village  of  Liberty  to  the  village  of  Livingston  Manor. 
Her  premises  were  located  on  a  precipitous  hill,  which  rose 
abruptly  from  the  highway  at  an  angle  of  about  forty-five  degrees. 
Prior  to  the  occurrences  of  1912,  hereinafter  mentioned,  her  house 
on  said  premises  was  situate  on  said  hill,  about  eighty-five  feet 
from  the  highway,  and  at  that  time  there  was  a  dry  stone  retaining 
wall,  about  three  feet  high,  along  the  base  of  said  hill  in  front 
of  claimant's  premises,  and  separated  from  the  traveled  portion  of 
the  highway  by  the  usual  shallow  highway  ditch.  The  claimant's 
house  was  a  two-story,  fourteen-room  frame  building,  of  inex- 
pensive construction,  used  for  the  reception  and  entertainment 
of  summer  boarders.  There  was  a  cellar  eighteen  by  twenty-two 
feet  under  the  house,  and  in  the  rear  thereof  a  small  frame  bam. 
The  house  was  erected  at  a  cost  of  $2,500  in  1906.  The  bam 
was  older.  The  land,  with  bam,  was  sold  in  1906  for  $250. 
Leading  from  the  highway  to  the  house  were  about  twenty  stone 
steps.  The  soil  was  a  "  sort  of  quick-sand  with  a  hard-pan  sur- 
face; sort  of  greasy."  Along  the  westerly  side  of  said  highway 
ran  a  brook  or  creek,  and  during  the  last  twenty-three  years  prior 
to  July,  1912,  the  highway  had  gradually  intruded  easterly, 
away  from  said  brook,  until  the  center  line  of  it  had  moved  east- 
erly from  its  original  location  about  twelve  feet  toward  the  site 
of  claimant's  house.  In  July,  1912,  the  construction  of  an 
improved  highway  —  State  highway  No.  5223,  route  41  —  on  the 
general  site  of  the  existing  highway  near  .the  claimant's  premises 
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was  begun,  and  it  is  conceded  that  the  contractor  followed  accu- 
rately the  plans  and  specifications  of  the  State  and  its  department 
of  highways  in  the  work,  so  far  as  it  relates  to  this  controversy. 
The  interests  of  the  State  in  said  construction  at  said  point,  and 
the  supervision  of  said  work  were  in  charge  of  employees  of  the 
State.  In  the  month  of  August  or  September,  1912,  the  said 
contractor,  acting  under  the  directions  of  the  State,  by  means  of  a 
steam  shovel  and  otherwise,  removed  the  aforesaid  retaining  wall, 
and  excavated  into  the  earth  in  the  rear  thereof  a  distance  of 
between  four  and  twelve  feet,  in  order  to  widen  the  proposed 
road  at  that  point.  The  original  plans  for  said  work  did  not 
include  the  erection  of  any  new  retaining  wall  along  the  claim- 
ant's premises.  In  the  autumn  of  1912  the  claimant  removed 
to  ^^ew  York  city  for  the  winter  and  did  not  return  until  about 
May  1,  1913.  In  October  or  November,  the  State,  and  its 
employees,  discovered  small  cracks  in  the  surface  of  the  hill  on 
which  claimant's  premises  were  situate.  Thereafter,  the  State 
prepared  plans  for  the  erection  of  a  concrete  retaining  wall  at  the 
base  of  the  hill,  but  before  the  erection  of  the  same,  and  at  or 
about  the  end  of  April  or  the  1st  of  May,  1913,  at  a  time  when 
the  soil  was  in  process  of  thawing,  the  greater  portion  of  the  hill 
slid  from  its  place  over  the  site  of  the  former  retaining  wall  and 
of  the  excavation  made  by  the  State's  contractor,  and  upon  and 
over  the  highway  and  into  the  brook.  As  a  result  thereof,  the 
claimant's  property  was  ruined  and  rendered  almost  worthless, 
and  her  house  and  barn  were  wrecked  and  rendered  utterly  use- 
less, except  for  such  use  as  may  be  made  of  the  material  thereof. 
The  premises  are  practically  a  total  loss. 

Some  question  was  raised  on  the  trial  by  the  State  as  to  the 
location  of  the  boundary  line  of  said  highway  and  the  premises 
of  the  claimant,  but  from  the  evidence  I  find  as  a  fact  that  the 
excavation  by  the  contractor  at  the  base  of  the  hill  went  beyond 
the  line  of  the  highway,  and  intruded  within  the  close  of  the 
claimant,  and  constituted  a  trespass  on  her  premises. 

It  was  clearly  negligent  for  the  State  to  have  removed  the 
retaining  wall  at  the  base  of  the  hill,  particularly  in  view  of  the 
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character  of  the  soil  and  the  precipitous  nature  of  the  land,  and 
the  location  of  the  claimant's  buildings  and  their  proximity  to  the 
State's  operations.  There  had  been  no  landslides  at  this  point 
during  many  years  preceding.  The  appearance  of  the  cracks  in 
the  surface  of  claimant's  land  within  a  few  weeks  after  the  State's 
operations,  and  the  slide  of  the  land  itself,  when  the  frost  was  in 
process  of  disappearing  in  the  following  spring,  establish  a  satis- 
factory causa]  connection  between  the  negligent  operations  by  the 
State  and  its  trespass  on  the  land  of  the  claimant,  and  the  dis- 
astrous results  to  the  claimant  which  followed.  Of  course,  for  the 
proximate  consequence  of  a  direct  trespass  the  liability  of  the 
State  is  undoubted.  The. experts  for  the  parties  differed  widely 
as  to  the  extent  of  the  claimant's  loss.  In  my  opinion,  the  prem- 
ises were  worth  prior  to  the  injury  $2,300,  and  that  they  were 
worth  $100  thereafter,  and  that  the  damage  to  the  claimant  is 
$2,200,  for  which  an  award  should  be  made  to  her. 

The  State  contended,  as  one  of  the  grounds  for  its  motion  to 
dismiss  the  claim,  that  the  notice  of  intention  to  file  this  claim 
was  not  filed  within  the  time  provided  by  law,  in  that  it  was  filed 
more  than  six  months  from  the  time,  in  the  month  of  August  or 
September,  19J.3,  when  the  acts  were  performed  by  the  State  and 
its  contractor,  which  resulted  in  the  injury  the  following  spring. 
In  other  words,  the  State  contended  that  the  six  months'  period 
should  be  computed  from  the  date  of  the  tort,  and  not  from  the 
date  of  the  injury  resulting  to  the  claimant  therefrom.  This  con- 
tention is  unsound.  The  statute  provides  that  the  claimant  shall 
file  her  notice  of  intention  "  within  six  months  after  such  claim 
shall  have  accrued."  Code  Civ.  Pro.  §  264.  The  statute  does 
not  read  that  the  notice  shall  be  filed  within  six  months  from  the 
date  of  the  conmiission  of  the  wrong,  or  the  performance  of  the 
act  on  the  part  of  the  State  which  resulted  in  the  injury.  The 
language  of  the  statute  is  that  the  time  shall  be  computed  from 
the  date  whcfti  such  claim  "  shall  have  accrued."  The  claim  of 
the  claimant  did  not  "  accrue  "  until  she  had  suffered  the  injury 
to  her  premises,  with  its  resultant  loss. 

From  the  foregoing  it  follows  that  the  motion  to  dismiss  the 
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claim,  made  at  the  trial  by  the  State,  decision  upon  which  motion 
was  reserved  by  the  court,  with  the  provision  by  the  court  that 
upon  the  rendition  of  such  decision  the  party  adversely  affected 
thereby  should  have  an  exception  thereto,  should  be,  and  the  same 
hereby  is  denied,  with  an  exception  to  the  State, 

Ackerson  and  Paris,  JJ.,  concur. 
Ordered  accordingly. 


Ann  Slive,  an  Infant,  by  Etta  Slfve,  Guardian  ad  Litem,  v. 

State  of  New  Yobk 

No.  1903-A 

(Dated  October  17,  1916) 

It  is  the  duty  of  the  State  to  take  reasonaUe  precavtions  for  the  protection 
of  the  pvbUc  and  individuals. 

During  the  progress  of  the  State  fair  at  Syracuse  in  1012,  in  prepara- 
tion of  a  pageant  arranged  to  take  place  alongside  of  the  Erie  canal  at 
North  Salina  street  in  that  city,  a  lift  bridge  was  temporarily  made  sta- 
tionary. At  the  conclusion  of  the  pageant  the  bridge  was  being  lowered, 
when  the  claimant  was  forced  forward  by  the  crowd  in  such  a  manner 
that  her  foot  was  caught  under  the  bridge  as  it  was  lowered,  and  she 
sustained  the  injury  complained  of.  Held,  that  the  State  was  negligent 
in  not  operating  the  brieve  so  as  to  avoid  injury  to  the  public  or  to  an 
individual.  Motions  made  by  the  State  for  the  dismissal  of  the  claim  on 
various  grounds  doiied. 

Motion  by  the  State  to  dismiss  claim. 

Ray  B.  Smith,,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General   (Henry  P.  Nevins, 
Depuly  Attorney-General),  for  State. 

Cunning  i: AM,  J.     On  September  11,  1912,  the  State  fair  was 
in  progress  in  the  city  of  Syracuse.     In  connection  therewith,  as 
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had  been  customary  siDoe  1909,  there  was  held  on  that  evening 
and  other  evenings  during  the  fair,  a  street  carnival  or  pageant 
known  as  that  of  the  "  Mystic  Krewe."  A  large  number  of  chil- 
dren participated  on  that  evening  in  said  exercises,  and  among 
them  the  claimant,  then  a  girl  twelve  years  of  age.  These  exer- 
cises took  place  at  a  point  in  said  city  adjacent  to  and  along  the 
northerly  side  of  the  Erie  canal,  at  and  near  North  Salina  street, 
which  is  connected  with  South  Salina  street  at  that  point  by  a 
hoist  or  lift  bridge,  then,  and  for  a  number  of  years  prior  thereto, 
owned,  maintained  and  operated  by  the  State  of  New  York.  Inci- 
dent to  the  exercises  a  great  crowd  of  many  thousands  of  people 
gathered  during  said  evening  on  North  Salina  street  at  said  bridge. 
This  had  been  so  each  year  since  1909. 

At  the  conclusion  of  said  exercises  it  was  necessary  for  the 
claimant  to  cross  the  canal  from  North  Salina  street  to  South 
Salina  street  in  order  to  reach  her  home.  At  6 :30  o'clock  p.  m. 
-of  that  day,  the  State,  by  its  employees,  raised  said  bridge  to  its 
full  elevation  above  the  canal  and  braced  it  in  its  upright  position 
by  placing  heavy  timbers  under  each  comer  of  it,  in  preparation 
for  the  vast  multitude  which  would  cross  it  while  raised.  Pedes- 
trians were  able  to  cross  it  by  means  of  stairways  leading  to  the 
raised  floor  of  the  bridge,  when  in  its  upright  position.  The 
State,  further,  in  preparation  for  the  advent  of  the  crowd,  sta- 
tioned some  additional  employees  about  the  bridge,  and  at  the  time 
the  bridge  was  raised,  stretched  across  the  entire  street,  sidewalks 
included,  on  each  side  of  the  bridge  and  a  few  feet  from  the  edge 
of  the  canal,  an  ordinary  rope.  The  bridge  was  maintained 
upright  throughout  the  exercises  and  until  10 :30  p.  m.  when  it  was 
lowered.  At  the  north  side  of  it  a  great  crowd  of  persons,  closely 
massed  together,  pressed  toward  the  bridge  while  it  was  being 
lowered.  In  the  front  rank  of  this  crowd  was  the  claimant,  on  her 
way  home.  As  the  crowd  pressed  forward,  she  was  carried  with 
it  in  such  manner  that  her  foot  was  caught  by  and  under  the  bridge 
as  it  was  being  lowered,  and  was  bruised  and  injured.  Two  of  the 
metatarsal  bones  adjacent  to  the  small  toe  of  her  right  foot  were 
fractured.    She  was  under  a  physician's  care  for  about  eight  weeks, 
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at  the  end  of  which  time  she  had  completely  recovered  from  her 
injuries  and  the  normal  use  of  her  foot  was  restored.  There  are 
no  substantial  permanent  results  therefrom. 

The  testimony  is  sharply  contradictory,  particularly  as  to 
whether  there  was,  at  the  time  the  claimant  approached  said 
bridge,  a  rope  across  the  sidewalk  at  the  northwest  side  thereof. 
I  am  inclined  to  r^ard  the  testimony  on  both  sides  on  this  partic- 
ular issue  as  credible.  The  employees  of  the  State  testify  most 
positively  that  the  rope  was  placed  in  position  as  above  stated,  and 
was  removed  that  night  after  the  claimant  was  injured.  The 
claimant  and  several  of  her  girl  friends  who  accompanied  her, 
together  with  a  disinterested  witness  who  was  in  the  crowd  near 
her  at  the  time,  testified,  with  equal  emphasis,  that  they  saw  noth- 
ing of  any  rope  and  that  their  passage  along  said  sidewalk  was 
impeded  by  no  barrier  or  guard  of  any  kind.  It  is  not  contended 
by  the  State  that  State  employees  stationed  at  the  bridge  prop- 
erly guarded,  protected  or  maintained  the  rope  in  position,  or  that 
they  restrained  the  crowd  and  kept  the  latter  back  and  away 
from  the  rope.  I  think  the  correct  inference  from  all  the  tes- 
timony is  that  the  rope  was  there  and  w^uj  found  there  by  the 
State  employees  some  time  after  the  claimant's  injury,  but  that 
it  was  either  trampled  down  or  raised  up  by  the  crowd,  as  it 
pressed  forward,  so  that  it  did  not  constitute  an  adequate  barrier 
or  protection  to  ihe  claimant.  If  this  is  the  correct  conclusion 
to  derive  from  the  evidence,  the  only  inquiry  is  whether  the  State 
was  guilty  of  negligence  which  was  the  proximate  cause  of  claim- 
ant's injury,  and  whether  the  claimant  herself  is  free  from  con- 
tributory negligence.  I  arrive  at  an  affirmative  answer  to  both 
queries. 

There  can  be  no  doubt  that  the  State  had  ample  notice  of  the 
general  conditions  which  would  prevail  at  the  time  and  place  of 
the  accident.  The  carnival  had  been  in  progress  on  the  previous 
evenings  of  the  same  week,  and  throughout  the  fair,  during  the 
several  years  prior  to  1912,  and  the  same  conditions  prevailed  on 
all  the  previous  occasions.  The  State  should,  therefore,  have 
anticipated  the  great  crowd  which  surged  about  the  bridge.  In 
fact,  the  State  did  so,  and  took  certain  measures^  inadequate 
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though  they  were,  to  care  for  the  situation.     It  assigned  extra 
employees  to  the  bridge.     It  put  great  timbers  under  the  floor 
of  the  bridge  when  raised,  to  provide  for  the  anticipated  strain 
to  which  the  expected  crowd  would  subject  it,  and  it  provided 
ropes  across  the  street  and  sidewalks,  as  a  barrier  while  the  bridge 
was  raised.     Having,  therefore,  ample  notice  of  the  conditions 
which,  in  fact,  prevailed,  and  having  taken  some  measures  to  . 
meet  them,  it  was  the  duty  of  the  State  to  make  those  measures 
such  as  would  constitute  reasonable  precautions  for  protection  of 
the  public  and  individuals,  against  injury  from  the  operation  of  the 
bridge.    The  fact  that  the  State  took  some  measures  to  that  end  is 
not  enough.     The  measures  taken  should  have  been  reasonably 
adequate,  under  all  the  circumstances,  of  which  the  State  had 
notice,  and  which  the  State,  in  the  exercise  of  due  care,  ought 
to  have  anticipated.    As  I  have  said,  the  State  had  notice  of  the 
conditions,  and  it  was  bound  to  have  anticipated  the  action  of 
the  crowd  in  surging  forward  when  the  bridge  was  being  lowered 
to  the  street  level,  and  to  have  protected  individuals  accordingly. 
I  am  convinced  that  the  State  did  not  reasonably  fulfill  the 
duty  which  was  thus  cast  upon  it.    The  placing  of  the  rope  alone 
at  the  north  side  of  the  bridge  was  insufficient  under  all  the  cil^ 
cumjstanoes.     In  the  exercise  of  due  care,  the  State  should  have 
anticipated  that  the  crowd  in  its  onrush  to  the  bridge  would,  in  the 
absence  of  other  precautions,  do  what  it  did.     The  State  and  its 
employees  should  have  protected  the  rope  from  interference,  and 
kept  back  the  crowd  therefrom,  and  restrained  it  within  proper 
bounds,  or  should  have  placed  such  barriers  as  would,  from  their 
very  nature,  have  fulfilled  that  function.     Failing  in  this  duty, 
the  State  was  negligent,  and  that  negligence  was  the  proximate 
cause  of  the  claimant's  injury. 

The  State  cannot  escape  liability  by  the  plea  that  claimant's 
injuries  were  caused  by  the  action  of  the  crowd,  for  which  it  is 
not  liable.  That  factor  was  one  which  the  State  was  bound  to 
anticipate  and  although  it  was  one  of  the  causes  of  the  claimant's 
injury,  it  was  a  combined,  concurrent  and  co-operating  cause  with 
that  of  the  State's  negligence  and  not  of  such  character  as  to 
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deprive  the  State's  negligence  of  its  proximate  relation  to  the 
injury. 

Nor  was  the  claimant  herself  negligent.  She  was  where  she 
had  a  right  to  be,  and  where  necessity  compelled  her  to  be.  She 
had  a  right  to  assume  that,  the  State  would  fulfill  its  duty  to 
protect  her.  She  was  powerless  to  resist  the  action  of  the  crowd 
behind  her,  and  no  blame  can  attach  to  her  action  at  the  time  of 
the  accident. 

It  follows,  therefore,  that  the  State,  being  chargeable  witJi 
notice  of  the  conditions  prevailing,  and,  in  fact,  having  actual 
knowledge  thereof,  and  having  assumed  to  provide  therefor,  wu3 
bound  to  so  provide  in  a  reasonably  adequate  manner,  and  that 
the  measures  which  it  took,  being  inadequate,  and  the  failure  on 
its  part  to  do  so,  being  the  proximate  cause  of  the  injury  to  the 
claimant,  who  was  in  the  exercise  of  due  care,  the  claimant  is 
entitled  to  such  an  award  as  will  properly  compensate  her  for  her 
injuries. 

These  injuries  were  not  permanent  They  were  of  compara- 
tively short  duration,  and  it  is  the  opinion  of  the  court,  under 
all  the  circumstances,  that  the  sum  of  ^00  will  properly  and 
justly  compensate  her  therefor. 

Motions  were  made  by  the  State  at  the  trial  for  the  dismissal 
of  the  claim  on  various  grounds.  Decision  on  these  was  reserved 
by  the  court  with  the  statement  by  the  latter  that  upon  decision 
thereof  an  exception  would  be  granted  to  the  party  adversely 
affected  thereby.  These  motions  have  been  and  are  denied  by 
the  court  with  an  exception  to  the  State  as  to  each  motion. 

Ackerson  and  Paris,  JJ.,  concur. 

Ordered  accordingly. 
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Mabel,  Kleinmeier,  an  Infant,  by  Charles  F.  Kleinmkier, 
Her  Guardian  ad  Litem,  v.  State  of  New  Yobk 

No.  766-A 

(Dated  October  17,  1916) 

Any  prirate  claim  against  the  State  is  within  the  jurisdiction  of  the  Court  of 
Claims  if  based  upon  such  legal  evidence  as  would  sustain  it  in  a  court  of 
law  or  equity. 

In  1912,  the  claimant,  Mabel  Kleinmeier,  then  fourteen  years  of  age, 
while  passing  the  State  armory  at  Schenctady,  N.  Y.,  was  injured  by  the 
falling  upon  her  of  ioe  and  show  from  the  armory  roof,  from  which  she 
sustained  the  injuries  forming  the  subject  of  this  claim.  Heldy  that 
upon  the  facts  shown,  which  are  detailed  in  the  opinion,  the  State  was 
guilty  of  negligence.  Motions  to  dismiss  the  claim  denied.  Claim 
allowed. 

Claim  against  the  State  of  New  York  for  injuries  caused  by 
negligence. 

Freyer  &  Lewis,  for  claimant 

Egbnrt   E.    Woodbury,   Attorney-General    (Frank   K.    Cook, 
Deputy  Attorney-General),  for  State. 

Cunningham,  J. — ^At  about  3  o'clock  p.  m.  of  Maroh  22,  1912, 
the  claimant,  then  a  girl  of  fourteen  years  of  age,  in  excellent 
health  and  physique,  was  passing  along  the  sidewalk  of  the  public 
street  adjacent  to  the  New  York  State  armory,  in  the  city  of 
Schenectady.  A  large  mass  of  ice  and  heavy  snow  which  had 
accumulated  at  a  point  near  the  intersection  of  the  main  roof 
and  the  roof  of  a  dormer  window  of  the  armory,  loosened  by  some 
hours  of  warm  weather,  slid  from  the  roof  and  struck  the  claim- 
ant, throwing  her  to  the  ground  and  causing  the  injuries  for  which 
this  claim  is  made.  These  injuries  were  very  serious.  The 
impact  of  the  falling  material  against  the  right  arm  of  the  claim- 
ant bruised  the  tissue  adjacent  to  the  bone  of  the  arm  and  hand. 
State  Dept.  Rept. —  Vol.   10       8 
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resulting  in  decay  of  the  bone  of  the  upper  arm.  As  a  result,  the 
claimant,  during  the  two  years  following  her  injury,  was  sub- 
jected to  several  serious  surgical  operations^  both  at  her  home  and 
in  hospital.  Much  of  the  osseous  tissue,  being  decayed,  was 
removed  and  splints  used  to  prevent  fiubeequent  spontaneous  frac- 
ture. These  injuries  and  operations  were  very  painful,  and  it  is 
undisputed  that  the  effects  may  be  recurrent  indefinitely  in  the 
future.  The  claimant's  arm  and  hand  are  mutilated  and  dis- 
figured very  seriously  and  permanently.  For  many  weeks  she 
was  incapacitated  from  labor  and  physical  activity,  and  her 
physical  capacity  for  labor  will  be  permanently  restricted.  The 
evidence  established  that  the  guard  on  the  armory  roof  at  the 
point  from  which  the  ice  and  snow  fell,  was  inadequate  to  prevent 
such  fall,  there  being  no  guard  whatsoever  on  the  roof  of  the 
dormer  window  at  the  point  in  question,  and  the  guard  on  the 
main  roof  at  that  point  being  insufficient  for  the  purpose.  Fre- 
quently, theretofore,  large  masses  of  ice  and  snow  had  been  pre- 
cipitated from  the  roof  at  the  same  point,  and  the  safety  of 
pedestrians  on  the  public  street  thus  menaced;  of  all  of  which 
the  State  officials  in  charge  of  the  armory  had  ample  notice,  and 
to  prevent  which  they  had  taken  no  measures  whatsoever. 

The  foregoing  facts  were  undisputed  on  the  trial.  The  only 
questions  involved  are,  whether  these  facts  render  the  State  liable 
for  the  claimant's  injuries,  and  the  amoimt  of  such  compensation. 

The  jurisdiction  of  this  court  in  a  claim  predicated  upon  the 
negligence  of  the  State,  its  servants  or  employees,  resulting  in 
injury  to  the  claimant  is  now  comprehensive.  The  development 
of  that  jurisdiction  and  of  the  present  broad  and  just  attitude  of 
the  State  toward  individuals  has  been  progressive.  It  is  funda- 
mental legal  principle  that  the  sovereign  cannot  be  sued  without 
his  consent.  That  consent  has  been  somewhat  grudgingly  given. 
Its  first  manifestation  was  the  creation  of  the  original  predecessor 
of  this  tribunal.  To  it  the  State  gave  jurisdiction,  by  its  statute, 
in  an  exceedingly  limited  class  of  cases.  Thence,  progressively, 
our  commonwealth  arrived  at  its  present  just  policy,  whereby 
jurisdiction  is  conferred  upon  the  Court  of  Claims  by  section  264 
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of  the  Code  of  Civil  Procedure,  as  follows :  "  The  court  of  claims 
possesses  all  of  the  powers  and  jurisdiction  of  the  former  board 
of  claims.  It  also  has  jurisdiction  to  hear  and  determine  a  private 
claim  against  the  state,  *  *  *  which  shall  have  accrued  within 
two  years  before  the  filing  of  such  claim  and  the  state  hereby 
consents,  in  all  such  claims,  to  have  its  liability  determined. 
*  *  *  In  no  case  shall  any  liability  be  implied  against  the 
state,  and  no  award  shall  be  made  on  any  claim  against  the 
state  except  upon  such  legal  evidence  as  would  establish  liabil- 
ity against  an  individual  or  corporation  in  a  court  of  law  or 
equity.    ♦  ♦  *  " 

By  this  enactment,  the  State  has  consented  that  this  court  may 
determine  its  liability  upon  any  private  claim  against  it,  upon 
such  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  a  court  of  law  or  equity,  subject  to 
certain  exceptions  and  limitations  set  forth  in  the  statute,  which 
have  no  bearing  upon  this  claim.  Fifth  Ave.  Coach  Co.  v.  State, 
73  Misc.  Rep.  498;  Herkimer  Liunber  Co.  v.  State,  Id.  501; 
Burke  v.  State,  64  id.  558 ;  Litchfield  v.  Bond,  105  App.  Div. 
229;  Nussbaum  v.  State,  119  id.  744;  Carroll  v.  State,  73  Misc. 
Rep.  616. 

The  inquiry  which  this  case  presents,  therefore,  is  whether  the 
evidence  is  such  as  would  establish  liability  against  an  individual 
or  corporation  in  a  court  of  law  or  equity.  There  can  be  no  doubt 
that  such  a  liability  would  be  thus  established.  Both  reason  and 
authority  dictate  the  result.  The  liability  for  the  condition  which 
resulted  in  the  injuries  to  the  claimant  may  be  predicated  either 
upon  the  ground  of  negligence  or  of  nuisance.  The  armory  was 
built  by  the  State  and  was  the  property  of  the  State.  The  State 
was  responsible  for  any  negligent  defect  in  its  original  construc- 
tion. The  armory  was  under  the  control  and  in  the  care  of  the 
State  and  its  employees.  Military  Law,  §§  186,  187;  Matter  of 
Bryant,  152  N.  Y.  412.  The  evidence  abundantly  establishes 
knowledge  on  the  part  of  the  State  employees  of  the  defective 
and  dangerous  condition,  for  a  long  period  prior  to  the  accident 
and  up  to  and  including  the  day  thereof,  and  a  total  n^lect  on 
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their  part  to  properly  guard  against  injury  to  pedestrians  there- 
from.   Thus,  the  negligent  omission  of  the  State  is  established. 

The  fact  that  with  knowledge  of  existing  conditions  the  State 
and  its  employees  took  no  steps  to  abate  the  menacing  and  danger- 
ous conditions  which  they  knew  to  exist,  but  permitted  the  same 
to  continue  to  the  menace  of  pedestrians  for  an  unreasonable  time, 
renders  the  State  liable  also  on  the  theory  of  nuisance.  Hoglo 
V.  Franklin  Mfg.  Co.,  199  K  Y.  388 ;  Walsh  v.  Mead,  8  Hun, 
887 ;  Davis  v.  Niagara  Falls  Tower  Co.,  171  N.  Y.  837 ;  Them- 
blay  V.  Harmony  Mills,  Id.  598. 

The  State  is  thus  liable  in  this  claim  because  upon  the  legal 
evidence  herein  adduced,  an  individual  or  corporation  under  tlie 
same  circumstances  would  be  held  liable  in  a  court  of  law  to  the 
claimant  for  the  injuries  which  unquestionably  she  has  received. 

The  motions  which  were  made  on  the  trial  bv  the  State  to 
dismiss  this  claim,  decision  upon  which  was  reserved  by  the  court, 
are  hereby  denied  with  exceptions  to  the  State. 

It  is  our  opinion,  therefore,  that  an  award  should  be  made  upon 
this  claim  which  will  justify  and  adequately  compensate  the 
claimant  for  the  injuries  which  she  has  suffered. 

Ackerson  and  Paris,  JJ.,  concur. 
Award  accordingly. 


Louise  Sannucci,  an  Infant,  by  Paolo  Sanntjcci,  Her  Guar- 
dian ad  Litem,  v.  State  of  New  Yobk 

No.  1003-A 

(Dated  October  17,  1916) 

The  State,  although  engaged  in  doing  something  within  its  right,  must,  never- 
theless, proceed  with  reasonable  care  for  the  welfare  and  safety  of  the 
property  and  persons  of  individuals. 

The  basis  of  the  claim  herein  was  the  infliction  of  injuries  upon  a  girl, 
then  fifteen  years  of  age,  through  the  aUeged  negligence  of  the  State,  the 
facts  being  stated  in  full  in  the  opinion.  Three  questions  are  involved 
herein,  viz.:   whether  the  wooden  stake  which  caused  the  injury  was 
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driven  with  reasonable  and  due  care;  whether  the  State  owed  any  duty 
to  the  claimant  requiring  such  care  in  placing  the  stake,  and  whether 
the  claimant  was  guilty  of  contributory  negligence.  The  case  of  Dona- 
hue ▼.  State,  112  N.  Y.  142,  distinguished.    Claim  allowed. 

Claim  against  the  State  of  New  York  for  injuries  received  by 
negligence. 

Byan  &  Skinner^  for  claimant 

Egburt  E.  Woodbury,  Attorney-General   (Henry  P.  Nevins, 
Deputy  Attorney-General),  for  State. 

CuNNmoHAM,  J. —  On  April  21,  1912,  and  for  about  two  years 
theretofore,  the  claimant,  who  was  at  that  date,  fifteen  years  old, 
lived  with  her  family  in  premises  on  the  westerly  side  of  Glen- 
wood  avenue,  in  the  village  of  Medina,  in  this  State.    Along  the 
street  in  front  of  said  premises  was  a  stone  sidewalk,  from  which 
sidewalk  a  stone  walk  led  to  the  front  door  of  the  dwelling-house 
therjBon.    A  beaten  dirt  path  led  diagonally  across  the  front  yard 
of  the  premises  from  the  side  door  of  the  dwelling-house  to  the 
said  street  sidewalk,  said  path  being  a  "  short  cut ''  from  the 
side  door  to  the  street  sidewalk.     Some  time  between  the  month 
of  January,  1912,  and  the  above  date,  a  surveying  force  from 
the  office  of  the  State  Engineer  and  Surveyor  was  engaged  in 
surveying  various  lot  or  property  lines  and  boundaries,  in  the 
vicinity  of  said  premises,  as  a  preliminary  to  the  appropriation 
of  a  portion  of  some  of  said  premises  for  the  purposes  of  the 
Barge  canal.    In  making  said  survey,  one  of  the  State  employees 
drove  a  stout  wooden  stake  into  the  ground  in  the  beaten  portion 
of  said  dirt  path,  the  same  being  intended  to  mark  one  of  the 
comers  of  the  premises  occupied  by  the  claimant,  and,  in  fact,  so 
doing.     The  stake  was  solidly  driven  into  the  ground,  and  pro- 
truded several  inches  above  the  surface.     The  claimant  had  no 
kiuowledge  of  its  having  been  placed  there,  or  of  its  existence. 
While  returning  to  her  home,  in  the  dark,  on  the  evening  of 
April  21,  1912,  she  was  walking  from  the  street  sidewalk  to  the 
side  door  of  her  house  over  the  aforesaid  path  or  "  short  cut." 
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In  doing  so,  her  foot  struck  the  stake,  causing  her  to  fall  to  the 
ground  with  much  violence,  and  resulting  in  a  serious  sprain 
of  her  left  wrist.  She  was  under  the  care  of  a  physician  for  two 
or  three  months  and  was  unable  to  use  her  hand  during  that 
period.  There  are  some  very  slight  results  of  her  injury  which 
may  be  permanent.  There  was  some  testimony  to  the  eflfect  that 
the  radius  bone  of  her  arm  was  broken,  but  it  was  unconvincing, 
and,  in  fact,  it  was  conceded  by  the  claimant's  physician  that  if  it 
did  exist,  it  was  of  such  a  character  as  to  add  nothing  whatever 
to  the  seriousness  of  her  injury  in  any  respect.  The  claimant 
paid  for  medical  attention  because  of  her  injury,  out  of  her  own 
individual  funds  and  separate  estate,  the  sum  of  fifty  dollars. 
There  was  testimony  on  the  part  of  the  State  that  the  stake  was 
driven  almost  "  flush  "  with  the  ground,  but,  for  some  reason, 
the  employee  who  actually  drove  the  stake  was  not  placed  upon 
the  witness  stand  and  I  am  convinced  that  the  proper  and  usual 
manner  of  driving  such  a  stake  for  the  purpose  it  was  intended 
to  serve  is  to  drive  it  "  flush  "  with  the  surface  of  the  ground.  I 
am  equally  convinced  that  this  method  was  not  followed  in  this 
case.  The  express  and  specific  testimony  of  a  number  of  wit- 
nesses establishes  this  fact,  and  is  corroborated  by  the  fact  that, 
except  for  the  stake,  the  path  at  the  point  where  claimant  fell  was 
smooth  and  level. 

The  evidence  raises  three  questions:  First,  if  the  stake  was 
driven  with  reasonable  and  due  care;  second,  if  the  State  owed 
any  duty  to  the  claimant  which  required  that  due  and  reasonable 
care  should  be  exercised  in  placing  the  stake;  and  third,  whether 
the  claimant  was  free  from  contributory  negligence.  In  view  of 
the  evidence  above  outlined,  the  court  is  of  the  opinion  that  the 
stake  was  carelessly  and  improperly  driven,  and,  assuming  that 
the  State,  in  driving  it,  owed  a  duty  to  the  claimant  that  it  should 
be  properly  and  carefully  driven,  that  the  manner  in  which  it  was 
placed  constituted  actionable  negligence,  and  that  this  negligence 
was  the  proximate  cause  of  the  claimant's  injury.  The  court  is 
certain,  too,  that  the  evidence  establishes  the  claimant's  freedom 
from  contributory  negligence.    The  sole  inquiry  remaining  is  the 
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second  above  referred  to,  to  wit,  did  the  State  owe  a  duty  to 
the  claimant  in  the  premises,  which  required  that  the  stake  should 
be  driven  with  reasonable  care?  The  State  contends  that  the 
stake  was  not  driven  on  the  premises  of  the  claimant,  but  was 
driven  at  the  comer  thereof ;  that  the  State,  and  its  servants,  had 
a  legal  right  to  drive  it  there,  and  that  the  claimant  was  not 
proceeding  over  her  own  premises  at  the  time  she  was  injured,  and 
because  of  the  place  of  the  accident,  the  State  owed  her  no  duty 
which  it  violated.  We  are  referred  to  the  decision  of  the  Court 
of  Appeals  in  the  case  of  Donahue  v.  State,  112  N.  Y.  142. 

The  general  rule,  which  our  courts  have  recognized,  as  defining 
the  duty  of  our  people,  in  their  relations  to  each  other,  is 
embodied  in  the  maxim  sic  utere  tuo  ut  aiisnum  non  Icedas.  In 
other  words,  it  may  be  said  as  a  general  proposition,  that  a  man 
must  do  the  things  which  he  has  the  right  to  do,  or  which  are 
inherently  lawful  in  themselves,  if  properly  done,  with  reason- 
able care  and  due  regard  for  the  welfare  and  safety  of  the  prop- 
erty and  person  of  his  neighbor.  This  is  the  standard  of  con- 
duct which  applies  among  individuals  within  our  commonwealth, 
and  it  is  the  standard  which  the  law  compels  us  to  apply,  as 
between  the  State  and  its  citizens.  Code  Civ.  Pro.  §  264.  This 
is  true,  unless  the  place  of  the  accident  was  such  as  to  preclude 
or  limit  the  application  of  this  general  rule.  It  is  true  that  the 
owner  of  real  property  is  held  to  varying  d^rees  of  liability  for 
his  use  of,  and  his  activities  upon  his  own  premises,  as  against  an 
individual,  who  piay  be  a  tenant,  an  invitee,  a  trespasser,  a 
licensee,  or  one  thereon  by  the  sufferance  of  the  owner.  And  it 
is  quite  evident  that  it  is  some  phase  of  either  of  these  limitations 
to  the  general  rule  that  the  learned  Deputy  Attorney-General  had 
in  mind  in  calling  the  court's  attention  to  the  Donahue  case. 
There  can  be  no  question,  however,  that  that  case  and  these  limi- 
tations to  the  general  rule,  governing  the  activities  of  individuals, 
has  no  application  here.  The  State  did  not  own  the  premises 
occupied  by  the  claimant,  nor  did  the  State  own  the  adjoining 
premises,  or  the  premises  whose  boundaries  it  was  surveying,  or 
whose  comer  it  was  marking.  It  was  engaged  in  investigation, 
for  map  making  preliminary  to  the  acquisition  of  such  property 
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as  it  might  need,  but  surely  the  State  was  not  in  the  position  of 
owning  the  property  upon  which  the  accident  occurred,  and  upon 
which  the  claimant  happened  to  be  at  the  time.  The  question 
of  ownership  of  the  locus  in  quo  is  of  no  importance  here,  further 
than  to  leave  no  doubt  that  the  claimant  was  where  she  had  a  right 
to  be,  and  was  doing  what  she  had  a  right  to  do.  Assuming  that 
the  State  was  within  its  right  in  making  the  survey  and  driving 
the  stake  at  that  point,  surely  the  claimant  had  as  much  right 
there  as  the  State,  its  employees,  or  its  stake.  The  Donahue  case 
cannot  affect  our  determination.  There,  the  claimant  was  injured 
.while  on  the  State's  property,  where  she  had  no  right  to  be,  except 
by  the  sufferance  of  the  State,  and  the  Court  of  Appeals  held  that 
the  State  owed  no  duty  to  her  of  active  or  aflBrmative  vigilance 
to  keep  said  premises  safe  for  her,  or  others,  there  for  their  own 
convenience.  Furthermore,  it  was  found  specifically  by  the  trial 
court  that  the  claimant  in  that  case  was  guilty  of  contributory 
negligence. 

It  follows,  therefore,  that  there  was  nothing  in  the  location 
of  the  accident  which  modifies  the  duty  of  the  State  toward  the 
claimant  and  others,  to  drive  the  stake  in  a  reasonably  careful 
and  prudent  manner,  under  all  the  circumstances  incident  thereto. 
The  claimant  should  receive  an  award  by  this  court  for  such  an 
amount  as  will  properly  compensate  her  for  the  damage  she  has 
sustained. 


Ackerson  and  Paris,  JJ.,  concur. 
Award  accordingly. 


John  T.  Mureay  v.  State  of  New  York 

No.  778-A 

(Dated  October  17,  1916) 

Although  the  breaking  down  of  a  lift  bridge  over  the  Erie  canal  was  caused 
by  a  heavily  laden  motor  truck  owned  by  claimant,  the  liability  of  the 
State  is,  nevertheless,  self-evident. 

In   1912,  an  employee  of  the  claimant,  drove  a  heavy  motor  truck 
over  the  Nineteenth  street  lift  bridge  in  the  city  of  Watervliet,  N.  Y. 
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While  the  claimant  was  bo  doing,  the  motor  truck  was  precipitated  into 
the  Erie  canal  by  the  breaking  down  of  the  bridge.  A  motion  was  made  by 
the  State  to  dismiss  the  claim  upon  the  ground  that  it  had  not  been  shown 
that  the  bridge  belonged  to  the  State;  that  no  negligence  on  the  part  of 
any  State  officer  was  established;  that  the  weight  of  the  truck  was 
otcessive  under  the  statute,  and  that  the  court  had  no  jurisdiction. 
Upon  the  facts  stated  in  the  opinion,  these  Objections  were  all  found  to 
be  without  foundation. 

Motion  to  dismiss  clainL 

John  F.  Murray  and  William  H.  Murray,  for  claimant 

Egburt  E.   Woodbury,   Attorney-General    (Archie  0.   Eyder, 
Deputy  Attorney-General),  for  State. 

Cunningham,  J. —  The  claimant  is  a  building  contractor.  On 
November  8,  1912,  and  for  some  time  prior  thereto,  he  was  the 
owner  of  a  "  Pierce-Arrow  "  motor  truck,  of  five  tons  carrying 
capacity.  On  that  date,  said  truck,  driven  by  an  employee  of  the 
claimant,  and  carrying  a  concrete  mixer  and  appurtenances,  was 
proceeding  across  the  bridge  over  the  Erie  canal,  in  the  city  of 
Watervliet,  in  this  State,  known  as  the  "  Nineteenth  Street  lift 
bridge,"  en  route  from  the  Troy  Hospital  in  the  city  of  Troy, 
to  a  point  in  the  city  of  Albany.  The  truck  weighed  4,000 
pounds.  Three  men  were  on  it,  weighing  approximately  450 
pounds,  in  all.  The  evidence  does  not  clearly  fix  the  weight  of 
the  remainder  of  the  load  on  the  truck,  but  as  we  gather  there- 
from, it  was  5,800  pounds.  The  truck  was  proceeding  in  a  proper 
manner  and  at  a  speed  of  less  than  six  miles  per  hour.  The  front 
end  of  the  truck  had  entirely  crossed  the  bridge,  and  the  rear 
thereof  was  still  thereon,  when  some  of  the  wooden  "  sleepers  " 
or  timbers,  supporting  the  plank  flooring  of  the  bridge,  suddenly 
broke  off  sharply,  and  fell  into  the  canal  below,  and  the  plank 
flooring  broke  underneath  the  truck,  precipitating  the  latter  vio- 
lently down  upon  the  steel  girders  of  the  bridge,  several  feet 
below  the  floor  thereof.  As  a  result,  the  truck  and  its  load  were 
extricated  at  considerable  difficulty  and  expense,  and  the  truck  was 
materially  injured,  necessitating  various  repairs  and  causing  a 
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loss  of  some  days  in  its  use  and  operation,  amounting  to  a  total 
of  $398.25.  This  claim  is  for  reimbursement  for  said  alleged 
loss  to  the  claimant. 

The  State's  evidence  indicated  upon  the  trial  several  grounds 
of  opposition  to  the  claim : 

1.  That  it  was  not  shown  that  the  bridge  is  a  State  bridge. 

2.  That  no  negligence  on  the  part  of  any  State  officer  in  the 
construction,  care  or  maintenance  of  the  bridge  was  established. 

3.  That  the  weight  of  the  combined  load  to  which  the  claim- 
ant subjected  the  bridge  was  in  excess  of  eight  tons,  and  that  this 
fact  exculpates  the  State  from  liability. 

4.  That  the  evidence  would  establish  no  legal  liability  against 
an  individual  in  a  court  of  law,  and,  therefore,  not  against  the 
State  in  this  tribunal. 

I  am  convinced  that  there  is  no  merit  to  any  of  these  conten- 
tions and  that  the  claimant  should  recover. 

The  bridge  was  constructed  by  the  State  Superintendent  of 
Public  Works  on  plans  and  specifications  of  the  State  Engineer 
and  Surveyor,  and  at  the  expense  of  the  State.  The  statute  pro- 
viding for  its  construction  enacted  that,  when  completed,  it  should 
be  operated  under  the  Superintendent  of  Public  Works,  but  at 
the  expense  of  the  town  of  Watervliet.  Laws  of  1891,  chap.  239. 
Subsequently,  by  chapter  905  of  the  Laws  of  1896,  the  city  of 
Watervliet  was  incorporated,  including  within  its  boundaries  the 
site  of  the  bridge  in  question.  Thereafter,  by  chapter  714  of 
the  Laws  of  1909,  it  was  provided  that  the  said  bridge  should 
continue  to  be  operated  under  the  direction  of  the  Superintendent 
of  Public  Works  but  at  the  expense  of  the  city  of  Watervliet 
Furthermore,  Alfred  M.  O'Neill,  assistant  to  the  Deputy  Super- 
intendent of  Public  Works,  testified  that  prior  to  the  accident, 
the  State  had  maintained  the  bridge  and  made  such  repairs  as 
it  deemed  necessary.  Therefore,  the  bridge  was  a  "  State  bridge  " 
and  the  State  was  not  only  liable  for  any  negligence  of  its  employ- 
ees in  the  construction  of  the  bridge,  but  also  in  its  operation  and 
maintenance. 

We  are  of  the  opinion  that  the  negligence  of  the  State  is 
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unquestionable.  The  doctrine  of  res  ipse  loquitur  applies  to  this 
case. 

The  principal  contention  of  the  State  is  that  the  combined  load 
imposed  by  the  claimant  on  the  bridge  exceeded  eight  tons  in 
weight  In  the  first  place,  it  affirmatively  appears  that  it  was 
less  than  eight  tons.  But,  in  any  event,  we  are  unable  to  under- 
stand why  that  arbitrary  weight  should  apply.  It  is  true  that  a 
tovm  is  free  from  liability  for  the  breaking  of  any  bridge  under 
a  load  weighing  eight  tons  or  over.  Highway  Law,  §  331.  But 
this  statutory  provision  has  no  application  hera  The  Legislature 
specifically  limited  it  to  tovm  bridges.  By  doing  so,  it  can  be 
said  fairly  that  it  intended  to  exclude  from  any  such  limitation  its 
own,  or  the  bridges  of  any  municipal  corporation  other  than  a 
town.  There  is  a  reason  for  this  policy.  Obviously,  a  different 
standard  should  govern  the  capacity  of  rural  bridges,  subjected 
only  to  the  loads  incident  to  agricultural  and  other  rural  pur- 
suits, than  which  should  control  bridges  in  great  cities  and  large 
communities,  with  their  varied  building,  manufacturing  and 
commercial  enterprises,  and  the  loads  which  are  incident  to  their 
operation.  So  far  from  the  statutory  provision  above  referred 
to  indicating  a  policy  on  the  part  of  the  State  to  fix  an  arbitrary 
maximum  weight  of  eight  tons  for  all  bridges,  the  proper  method 
of  statutory  construction  requires  the  very  opposite  conclusion. 
Nor  can  the  court  say  that  the  weight  of  the  load  was  unusual 
or  improper,  or  the  defendant  negligent.     Quite  the  contrary. 

The  evidence  is  such  as  would  establish  in  a  court  of  law,  legal 
liability  in  favor  of  the  claimant  against  an  individual  or  cor- 
poration defendant.  Were  a  toll  bridge  corporation,  or  a  city  or 
county,  to  be  the  defendant,  under  the  facts  disclosed  here,  its 
liability  would  be  definite  and  certain. 

The  jurisdiction  of  this  court  over  private  claims  against  the 
State  is  now  broad.  Code  Civ.  Pro.  §  264.  The  fundamental 
test  is  whether  the  evidence  is  such  as  would  establish  the  liability 
of  a  person  or  corporation  in  favor  of  the  claimant  in  a  court  of 
law  or  equity. 

We  are,  therefore,  led  to  the  result  I  have  indicated.     The 
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claimant  should  recover  the  amount  of  the  damage  which  he  has 
established. 

It  follows  that  all  of  the  several  motions  made  by  the  State 
at  the  trial,  and  at  the  end  thereof,  for  the  dismissal  of  this  daim, 
decision  upon  which  was  reserved  with  the  provision  by  the  court 
that  an  exception  would  be  granted  to  the  party  adversely  affected 
thereby  when  made,  should  be  and  the  same  hereby  are  severally 
denied  with  an  exception  to  the  State  as  to  the  denial  of  each. 

Ackerson  and  Paris,  JJ.,  concur. 

Ordered  accordingly. 


Chasles  F.  Kleinmeieb  v.  State  of  New  Yobk 

No.   765-A 

(Dated  October  17,  1916) 

Motion  to  dismiss  a  claim  for  medical  and  surgical  care  of  claimant's  daughter 
denied. 

This  case  has  already  been  tried  by  the  oourt  and  the  present  applica- 
tion grows  out  of  a  motion  made  on  the  trial  of  the  case  itself,  which  was 
that  of  Mabel  Kleinmeier  by  her  guardian  ad  litem  against  the  State  of 
New  York,  being  claim  No.  766-A.  The  facts  are  set  forth  in  that  case 
which  was  reported  in  Advance  Sheets  No.  59  of  the  State  Department 
Reports  on  page  59  under  date  of  March  1,  1917.  Motion  to  dismiss, 
claim  on  the  trial  upon  which  decision  was  reversed  hereby  denied  with 
an  exception  to  the  State. 

Decision  of  a  motion  to  dismiss  claim  made  on  the  trial  of 
claim  No.  766-A. 

Fryer  &  Lewis,  for  claimant. 

Egburt   E.    Woodbury,    Attomey^Jeneral    (Frank   R.    Cook, 
Deputy  Attorney-General),  for  State. 

Cunningham,  J. —  The  claimant  is  Ihe  father  of  one  Mabel 
Kleinmeier,  who  was  by  her  guardian  ad  litem  the  claimant  in 
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claim  No.  766-A,  against  the  State.  The  principal  facts  are 
suflSciently  set  forth  in  the  opinion  of  the  court  in  the  last  men- 
tioned claim.  The  evidence  adduced  upon  the  trial  of  said  claim, 
by  stipulation  of  the  parties,  was  made  part  of  the  evidence  herein, 
in  so  far  as  applicable  hereto.  The  said  Mabel  Kleinmeier  resided 
with  her  father,  the  claimant  herein,  at  the  time  of  her  injuries 
and  was  supported  by  him.  He  paid  for  the  medical  and  surgical 
care  of  his  said  daughter  as  a  result  of  her  said  injuries,  the  sum 
of  $313.05,  which,  it  is  undisputed,  was  a  reasonable  and  proper 
expenditure  therefor.  Our  conclusion  in  the  claim  of  Mabel 
Kleinmeier  against  the  State,  above  referred  to,  is  necessarily 
conclusive  here. 

The  motion  to  dismiss  this  claim,  which  was  made  on  the  trial, 
decision  upon  which  was  reserved,  is  hereby  denied,  with  an  excep- 
tion to  the  State,  and  an  award  should  be  made  to  the  claimant 
in  the  sum  of  $313.05. 


Mabian  Davies  v.  State  of  New  Yoek 

No.  2290-A 

(Dated  October  18,  1916) 

Proper  method  of  arriTing  at  the  actual  value  of  large  areas  of  land  appro- 
priated by  the  State. 

The  claimant  owned  seventy-fiye  acres  of  land  near  the  city  of  Utica. 
The  lands  just  north  of  that  city  and  north  of  the  Mohawk  river  are 
'  almost  level  for  a  distance  of  a  mile  to  a  mile  and  a  half  to  the  edge  of  the 
river  and  for  several  miles  along  that  stream.  Near  Utica  the  river 
makes  a  bend  like  a  horseshoe.  The  city  of  Utica  before  the  construction 
of  the  Barge  canal  straightened  the  channel  of  the  river  so  as  to  do  away 
with  annual  overflows  and  aUow  the  extension  of  the  city  toward  the  north 
for  manufacturing  purposes.  The  New  York  Central  and  Hudson  River 
Railroad  Company  and  the  Standard  Oil  Company  eventually  bought 
small  parcels  of  this  land  in  the  reclaimed  district  at  prices  of  from 
$4,000  to  $5,000  an  acre.  Subsequently  a  portion  of  the  Mohawk  river 
was  taken  by  the  State  as  a  Barge  canal  harbor  for  the  city  of  Utica. 
Claimant  owned  lands  also  along  this  stub  end  of  the  Mohawk.  The  claim 
is  made  that  this  farm  was  worth  over  one-third  of  i  million  dollars. 
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This  valuation  is  based  upon  the  sale  of  small  parcels.  Held,  that  to 
arrive  at  a  correct  conclusion  regarding  the  value  of  these  lands,  all  the 
facts  and  circumstances  must  be  considered  in  fixing  the  "fair  market 
value."  It  is  the  influence  of  all  of  them  that  must  determine  conclusions 
including  that  of  farm  earnings;  that  the  damages  actually  amount  to 
$18,792.15  under  the  doctrine  laid  down  in  Williams  v.  City  of  Utica,  217 
N.  Y.  162.    Claim  allowed. 

Claim  against  the  State  of  New  York  for  farm  lands  belonging 
to  daimant  appropriated  by  the  State  near  the  city  of  Utica. 

Miller  &  Fincke,  for  claimant 

Egburt  E.  Woodbury,  Attorney-General  (Frank  K  Cook  and 
Michael  H.  Quirk,  Deputy  Attorneys-General),  for  State. 

Fennbll,  J. —  Witnesses  for  claimant  testified  that  the  reason- 
able market  value  of  the  seventy-five  acre  farm  belonging  to 
claimant,  from  which  the  appropriation  was  made,  was  $5,000 
an  acre.  Witnesses  for  th©  State  placed  the  market  value  of  the 
same  farm  at  $400  an  acre  —  a  difference  of  over  1200  per  cent. 
Witnesses  for  the  claimant  placed  the  valu©  of  the  old  river  bed 
at  $4,000  an  acre  and  witnesses  for  the  State  at  $100  per  acre  — 
a  difference  of  4000  per  cent  All  the  witnesses  for  the  claimant 
are  in  substantial  agreement  with  each  other  as  are  the  witnesses 
for  the  State.  Under  such  circumstances  there  is  no  sworn 
testimony  upon  which  the  court  can  base  an  award  except  by  using 
the  figures  given  by  claimant's  witnesses  or  the  figures  given  by 
the  State's  witnesses.  The  award  must  be  based  almost  wholly 
upon  the  view  of  the  premises  by  the  judge  or  judges  hearing  the 
claim,  which  viewing  is  required  by  statute.  The  property  in 
question  has  been  viewed  by  the  judge  hearing  the  claim  and  by 
two  other  judges. 

Th©  wide  divergence  of  opinion  in  the  two  sets  of  witnesses 
makes  those  opinions  of  practically  no  value  to  the  court  unless 
the  theory  of  one  set  be  accepted  as  the  theory  upon  which  the 
market  valu-e  ought  to  be  based.  It  is  to  be  regretted  that  wit- 
nesses, apparently  so  well  qualified,  could  not  get  closer  together 
on  the  market  value  of  the  properly  in  question  and  not  lease  that 


Da  VIES  V.  State  of  New  Yokk  127 

Ooort  of  Claimfi 

dependent  almost  entirely  upon  the  "  viewing  of  the  premises  by 
the  judges." 

The  lands  north  of  the  city  of  Utica  and  north  of  the  Mohawk 
river  are  very  flat.  The  United  States  topographical  map  of 
that  district  shows  the  twenty-foot  contour  level  from  a  mile  to  a 
mile  and  a  half  from  the  edge  of  the  river, —  indicating  a  strip 
several  miles  long  and  a  mile  to  mile  and  a  half  in  width  where 
the  level  does  not  vary  more  than  twenty  feet.  The  Mohawk  river 
has  always  overflowed  these  lands  carrying  fertilizing  silt  on  to 
them  and  made  them  valuable  as  farm  lands.  The  value  of  these 
lands  to  a  farm  is  definitely  shown  by  the  shape  of  the  farms  in 
that  locality,  all  of  the  original  farms  running  from  the  hills  on 
the  north  down  across  the  gravelly  lands  and  on  across  the  sandy 
loam  deposited  on  the  river  level  to  the  bank  of  the  river.  Each 
farm  had  a  portion  of  Mohawk  flat  land.  The  Mohawk  river 
bends  gradually  toward  the  north  and  away  from  the  city  for 
about  a  mile  and  then  makes  a  sharp  bend  toward  the  city  for  a 
greater  distance  than  a  mile,  runs  along  close  to  the  New  York 
Central  tracks  for  about  a  mile,  then  makes  a  bend  toward  the 
north,  curving  back  immediately,  like  a  horseshoe,  to  the  south 
and  then  to  the  northeasterly  to  about  the  middle  of  thfe  flat  lands. 
The  back  bend  in  the  river  bringing  it  close  to  the  city  of  Utica 
and  the  annual  floodings  of  the  river  kept  the  city  from  extending 
to  the  northward.  For  a  great  many  years  the  lands  of  the  claim- 
ant and  others  had  a  market  value  simply  as  farm  lands.  Some 
years  ago,  and  before  the  Barge  canal  was  constructed,  the  river 
channel  was  straightened  by  Ae  city  of  Utica  from  the  northerly 
end  of  the  big  bend  as  above  mentioned  to  the  northerly  end 
of  the  shorter  horseshoe  shaped  bend  next  easterly.  This 
straightening  of  the  river  and  the  diking  of  the  same  give  the 
lands  adjacent  thereto  a  value  in  addition  to  their  farm  value. 
Some  of  the  lands  not  being  thereafter  subject  to  annual  over- 
flows, and  the  river  being  confined  in  its  new  channel,  allowed 
an  extension  of  the  city  to  the  northerly  for  manufacturing 
concerns  and  enterprises  of  a  similar  nature.  In  response  to 
this  opportunity  for  enlargement  certain  small  parcels  were  sold 
to  the  New  York  Central  and  Hudson  River  Railroad  Company 
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and  to  the  Standard  Oil  Company  at  prices  from  $4,000  to 
$5,000  an  acre, —  the  Standard  Oil  Company  buying  about  five 
and  one-half  acres  and  the  New  York  Central  Railroad  a  few 
acres.    There  have  been  very  few  sales  of  any  kind  of  these  lands 
and  while  the  sales  which  have  been  made  have  been  at  a  large 
price  per  acre,  the  acreage  purchased  was  very  small  compared 
to  the  total  number  of  acres  in  the  district  similarly  situated. 
The  lands  in  this  district  have  a  considerably  higher  value  for 
industrial  expansion  purposes  than  for  farming  purposes  and  it 
may  well  be  that  a  few  acres  or  portions  of  acres  will  sell  at  the 
rate  of  $4,000  or  $5,000  per  acre,  but  it  seems  to  the  court  that 
it  can  hardly  be  said  that  the  several  hundred  acres  similarly 
situated  had  a  reasonable  market  value  in  1913-1914  of  $5,000 
per  acra    The  farm  in  question  was  seventy-five  acres  in  extent 
and  in  addition  there  were  two  and  seven  thousand  two  hundred 
and  forty  three  ten  thousandths  acres  in  the  bed  of  the  Mohawk, 
before  the  river  straightening,  and  afterwards  in  the  bed  of  the 
stub  end  of  the  Mohawk  still  under  water  but  not  in  the  then 
channel  of  the  stream.    This  stub  end  of  the  Mohawk  was  taken 
for  a  Barge  canal  harbor  for  the  city  of  TJtica.    The  court  cannot 
agree  with  the  contention  of  the  claimant  that  this  farm  was 
worth  considerably  over  one-third  of  a  million  dollars.    It  is  true 
that  certain  acres  or  fractions  of  acres  lying  closest  to  the  manu- 
facturing district  might,  when  the  demand  arose,  sell  at  the 
rate  of  $4,000  or  $5,000  an  acre, —  particularly  if  some  large 
corporation  wished  a  particular  site  for  a  particular  purpose, — 
as  was  the  case  in  the  purchase  made  by  the  New  York  Central 
and  Hudson  River  Railroad  Company  and  the  Standard  Oil  Com- 
pany,—  but  it  can  hardly  be  said  that  the  prices  paid  for  these 
particular  parcels  are  the  true  measure  of  the  reasonable  market 
value  of  the  entire  acreage  similarly  situated.     Conceding  that 
certain  small  parcels  might  sell  at  the  rate  of  $4,000  or  $5,000 
per  acre  it  might  be  fifty  years  before  all  the  land  similarly 
situated  would  be  absorbed  in  industrial  development. 

All  of  the  facts  and  circumstances  regarding  these  lands  must 
be  taken  into  consideration  when  trying  to  arrive  at  the  *'  fair 
market  valua"     It  is  the  influence  of  all  the  facts  and  circum- 
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stances  that  influence  those  who  wonld  care  to  buy  or  to  sell. 
It  is  hardly  permissible  to  take  actual  sales  of  small  parcels  and 
apply  them  as  fixed  yard  sticks  to  measure  large  areas.  If 
claimant's  value  witnesses  are  sound  in  their  estimates,  it 
would  seem  that  the  owners  of  several  hundred  acres  similarly 
situated  have  been  content  to  accept  incomes  from  farm  lands  at 
farm  value  retuma  when  they  might  exchange  for  many  millions 
of  dollars  ready  for  immediate  investment  Practically  the  whole 
of  this  large  acreage  similarly  situated  always  had  been  used  for 
farm  purposes  and  was  so  used  at  the  time  of  the  appropriation, — 
excepting  of  course  the  portions  appropriated  for  Barge  canal 
work.  This  fact  should  be  given  great  weight  when  considering 
the  estimates  of  these  experts.  It  would  seem,  therefore,  that 
the  value  of  the  land  appropriated  varied  somewhat  in  proportion 
to  its  distance  from  the  industrial  district,  which  district  was  near 
the  rail  transportation  system.  The  nearest  land  having  a  value 
based  upon,  its  probable  development  and  utility  for  industrial 
purposes, —  the  land  at  the  far  edge  of  the  flats  having  a  farm 
value  with  portions  influenced  by  trend  of  residence  development 
Four  acres  nearest  the  industrial  district  would  have  a  fair  market 
value  of  $2,000  an  acre;  the  next  four  acres  of  $1,500  an  acre; 
the  next  three  and  four  hundred  and  thirty  thousandths  acres 
$1,000  an  acre,  and  the  two  and  seven  thousand  two  hundred  and 
forty-three  ten  thousandths  acres  under  water  $500  an  acre.  The 
land  under  water  is  fairly  well  situated  but  to  be  utilized  would 
require  a  large  outlay  for  filling  and  grading.  The  difference  in 
the  fair  market  value  of  claimant's  farm  before  and  after  the 
appropriations  amounts  to  $18,792.15. 

It  is  imderstood  that  the  property  described  in  this  claim  as 
being  in  the  old  bed  of  the  Mohawk  is  a  portion  of  the  Cosby 
Manor  grant^  so  called,  which  grant  was  passed  upon  in  the  case 
of  Williams  v.  City  of  Utica,  217  N.  Y.  162,  and  the  award  in 
this  claim  as  to  the  land  in  the  old  bed  of  the  Mohawk  is  made 
upon  that  basis. 

Findings  have  been  drawn  accordingly. 
State  Dept.  Kept. —  Vol.   10        9 
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Battle  Island  Powbb  Compaitt  v.  State  of  New  Tobk 

No.  1491-A 

(Dated  October  18,  1916) 

Amended  cUini  for  the  yalue  of  f onr  and  one  hundred  and  twenty-five  one- 
thousandths  acres  of  land. 

In  the  city  of  Oswego,  between  the  center  of  Syracuse  ayenue,  known 
as  the  River  road,  and  the  easterly  line  of  the  Oswego  canal  along  the 
edge  of  the  Oswego  river,  is  located  the  property  in  question.  In  this 
amended  claim  it  is  the  contention  of  the  claimant  that  the  property 
should  be  paid  for  on  its  "  lot  'values  "  and  that  it  was  worth  $7,500. 
The  advantages  of  these  particular  lots  are  conceded  but  the  reasonable 
market  value  of  the  property  held  to  be  based  upon  the  desirability  plus 
probability  of  individual  sale  and  upon  the  direction,  speed  and  oppor- 
tunity for  city  growth.  Held,  that  $3,000  would  be  a  fair  price  for  the 
land.    An  allowance  for  $260  is  made  for  the  bam  on  the  premises. 

AMEin>ED  claim  against  the  State  of  New  York  for  damages 
growing  out  of  the  appropriation  of  certain  lands  in  the  city  of 
Osw^o  along  the  Oswego  canaL 

Gannon,  Spencer  &  Mitchell,  Charles  A.  Collin,  of  counsel,  for 
claimant 

Egburt  E.  Woodbury,  Attorney-General  (Edward  J,  Mone, 
Deputy  Attorney-General),  for  Stata 

Fbhtnell,  J. —  The  only  question  raised  by  the  amended  claim 
herein  is  the  value  of  four  and  one  hundred  and  twenty-five  one^ 
thousandths  acres  of  land  in  Oswego  lying  between  the  center 
line  of  Syracuse  av^iue  (sometimes  called  River  road)  and  the 
easterly  line  of  the  Oswego  canal  along  the  edge  of  the  Oswego 
river.  The  property  is  long  and  narrow  having  a  frontage  of 
1,862.3  feet  on  Syracuse  avenua  A  portion  of  the  property 
slopes  somewhat'  steeply  to  the  river  bank. 

It  is  the  contention  of  tBe  claimant  that  the  value  of  the 
property  should  be  based  on  its  "  lot  values,"  as  shown  on  a  plot, 
and  that  on  such  a  basis  the  property  would  be  worth  about 
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$7,500.  While  it  would  have  been  feasible  to  divide  this  prop- 
erty into  lots  and  put  it  on  the  market  so  divided,  at  the  time  of 
the  appropriation  in  April,  1912,  it  nevertheless  cannot  be 
regarded  as  having  had  an  immediate  sale  value  at  that  time  for 
all  the  lots  so  plotted.  The  growth  of  the  city  of  Oswego,  during 
a  number  of  years  prior  to  the  appropriation,  was  not  such  as  to 
give  any  reasonable  assurance  of  marketing  all  of  these  lots  except 
after  the  lapse  of  many  years. 

It  was  urged  by  claimant  that  these  lots  would  be  especially 
desirable  as  they  fronted  on  a  State  highway,  had  Oswego  river 
at  the  back,  were  forty  feet  above  the  river  and  commanded  a 
beautiful  view  across  and  bejrond  the  river.  All  of  these  desirable 
features  were  present,  but  the  reasonable  market  value  of  this 
property  is  not  based  upon  the  desirability  alone  but  upon 
desirability  plus  probability,  direction,  speed  and  opportunity  for 
city  growtk  There  was  a  great  deal  of  desirable  land  similarly 
situated  in  and  about  Oswego.  The  probable  demand  for  lots 
would  hardly  warrant  the  estimate  made  by  the  claimant's  wit- 
nesses as  the  then  reasonable  market  value.  Three  thousand 
dollars  would  be  a  fair  measure  of  the  reasonable  market  value  of 
the  land  as  a  whole  at  the  time  of  the  appropriation  even  if  it 
were  to  be  cut  up  into  lots.  All  the  lots,  when  sold,  might  total 
a  larger  sum,  but  the  number  of  years  that  would  probably  elapse 
between  the  first  and  last  sales  of  lots  would,  taken  in  connection 
with  the  tax  charge  and  loss  of  interest,  bring  the  market  value  of 
the  property  at  the  date  of  the  appropriation  to  the  figure  named. 
An  allowance  for  $250  is  made  for  the  bam  on  the  premises  on  the 
basis  that  the  land  was  to  be  cut  into  lots  and  the  bam  sold  and 
moved  off  or  used  in  building  a  structure  on  one  of  the  lots. 
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Joseph  Chbtbtian  v.  State  of  Neii^  York 

No.  141-A 

(Dated  October  18,  1916) 

Duty  of  the  State  to  make  inspection  of  ladders  furnished  for  the  use  of  its 
employees. 

Joseph  Ohristian^  the  claimant,  was  employed  by  the  State  at  the 
Capitol  in  Albany.  On  June  24,  1910,  under  an  order  given  him  he  was 
cleaning  high  windows  in  the  Tax  Commission's  office.  From  a  number 
of  ladders  he  selected  a  light  fourteen-foot  step-ladder.  He  put  up  the 
ladder  and  went  on  the  next  step  to  the  top,  the  step  gave  way,  then 
several  steps  broke  as  he  struck  them  imtil  he  fell  through  the  ladder  to 
the  floor.  He  was  severely  bruised  and  was  confined  to  his  bed  for  two 
weeks  and  did  not  return  to  work  until  the  latter  part  of  July,  1910. 
On  February  twenty-eighth  of  the  following  year  he  was  laid  off  with 
others  when  a  change  of  administration  occurred.  His  claim  was  for  the 
direct  results  of  the  accident  and  also  for  premature  senility  due  to  his 
faU.  The  condition  of  the  claimant  at  the  time  of  the  accident  in  1916 
was  the  same  as  in  1910,  and  obviously  was  the  result  of  an  arterial 
condition.    Claim  allowed  as  to  the  direct  damages. 

Claim  against  the  State  of  New  York  for  damages  by  an 
employee  of  the  State  at  the  Capitol  in  Albany, 

Frederick  H.  Chew,  for  claimant 

Egburt  E.  Woodbury,  Attomey-Gteneral  (Henry  P.  Nevins, 
Deputy  Attorney-General),  for  Stata 

Fennell,  J. —  On  the  24:ih  day  of  June,  1910,  daimant  was 
in  tlie  employ  of  the  State,  at  the  Capitol  in  Albany,  as  a  cleaner. 
On  that  day  the  claimant  was  told  to  clean  certain  high  windows 
in  the  Tax  Commission's  office.  Claimant  picked  out  from  among 
a  number  of  ladders  a  light  fourteen-foot  step-ladder.  Claimant 
was  on  the  ladder,  on  the  next  step  to  the  top,  when  the  step  gave 
way,  then  several  steps  broke  one  after  the  other  as  he  stnick  them 
until  he  fell  through  the  ladder  to  the  floor.    He  received  severe 
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bruises  to  the  back,  chest,  right  hip,  and  a  bump  on  the  back  of 
the  head.  He  was  confined  to  his  bed  for  two  weeks  and  was 
away  from  work  about  a  month.  He  returned  to  work  in  the  lat- 
ter part  of  July,  1910,  and  worked  until  February  28,  1911, 
at  which  time  he  was  laid  off  with  others  when  a  change  in  the 
State  administration  occurred.  He  has  been  working  since  in  a 
newspaper  office  sweeping  floors  and  dusting. 

The  ladder  in  question  was  fourteen  feet  long;  the  stringers 
were  one  inch  by  one  and  one-half  inch  spruce;  two  stringers  on 
each  side;  steps^  spruce,  seven  and  one-half  inches  wide  and 
three-quarters  of  an  inch  thick;  a  three-indi  by  six-inch  piece 
was  nailed  between  the  two  stringers  at  each  step  and  the  end 
of  each  step  was  sunk  into  this  piece  to  the  depth  of  one-eighth 
of  an  inch.  There  were  no  iron  tie  braces  running  from  one  side 
to  the  other  of  the  ladder  to  hold  the  ends  of  these  steps  into  the 
one-eighth  inch  dadoes.  This  ladder,  with  the  steps  so  placed, 
and  nailed  into  the  end  with  two  small  six-penny  nails  was  not  of 
the  proper  construction  to  use  while  washing  high  windows.  The 
constant  use  of  the  ladder,  so  constructed,  weakened  it  and  made 
it  unsafe.  It  was  unsafe  at  the  time  of  the  accident  to  the  claim- 
ant. The  State  did  not  provide  him  with  a  safe  place  in  which 
to  work. 

There  is  a  direct  conflict  of  testimony  between  claimant  and 
the  cleaning  boss,  Gibbons,  as  to  what  wajs  said  by  each  to  the 
other  just  prior  to  the  accident  and  at  the  time  claimant  waE 
standing  on  one  of  the  top  steps  of  the  ladder  cleaning  the  windoT^ 
in  question.  Gibbons  testified  he  went  up  to  the  claimant  saying 
"  Joe,  it  is  dangerous  to  use  so  hi^  a  step-ladder  to  wash  win 
dows."  He  stated  that  Joe  replied:  "I  like  the  step-ladde] 
better  because  it  doesn^t  hurt  my  feet  like  rungs." 

If  Gibbons  felt  it  his  duty  to  warn  claimant  about  the  weak 
ness  of  the  step-ladder  it  was  his  duty  to  tell  claimant  to  stoj 
using  it.  This  ladder  was  made  to  be  used  at  any  distance  u] 
to  fourteen  feet.  It  was  the  duty  of  the  State  to  see  that  it  wa: 
proper  for  the  purposes  for  which  it  was  being  used.  It  was  onlj 
natural  for  a  man  whose  duty  required  him  to  stand  on  a  step 
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ladder  or  a  rung  ladder  for  considerable  stretches  of  time  to 
prefer  a  wide,  flat  step  to  a  narrow,  round  rung.  The  ladder  had 
been  used  for  the  same  purpose  right  along  and  the  State  was 
charged  with  the  duty  of  keeping  it  safe.  Deeper  dadoes  and  a 
few  iron  cross-rod  braces  would  have  made  the  ladder  safe.  These 
precautions  should  have  been  taken  by  the  State.  Cummings  v. 
Kenny,  97  App.  Div.  114;  Stewart  v.  Ferguson,  164  N.  Y.  553; 
Burke  v.  State,  64  Misc.  Rep.  558. 

It  was  the  duty  of  the  State  to  make  inspection  of  its  ladders 
and  keep  them  in  repair  and  in  safe  condition.  Corbett  y.  N.  Y* 
C.  &  H.  R  R.  R.  Oo.,  151  App.  Div.  159.  In  Shovan  v.  Lozier 
Motor  Co.,  168  App.  Div.  487,  we  find  that  an  employee  had  a 
right  to  assume  that  the  spurs  on  the  ladder  had  been  sharpened 
and  that  the  ladder  was  ^afe.  That  is  going  even  farther  than 
this  case  for  the  dullness  of  the  spurs  was  observable  while  the 
defective  condition  of  tlie  step-ladder  might  not  be  observable 
except  on  the  inspection  of  one  accustomed  to  making  inspections 
or  otherwise  qualified  to  do  so. 

While  the  accident  was  caused  by  the  Staters  negligence  and 
there  is  no  evidence  of  any  negligence  on  the  part  of  the  claim- 
ant, still  there  seems  to  be  some  doubt  as  to  whether  or  not  the 
claimant's  condition  in  1915  was  due  to  his  fall  in  1910.  No 
bones  were  broken.  He  was  in  bed  only  two  weeks.  He  was  at 
work  again  in  four  weeks  and  stayed  until  the  following  February, 
when  he  was  laid  off  when  there  was  a  change  in  the  State 
administration.  He  has  been  working  ever  since.  There  is  a 
direct  and  positive  conflict  of  medical  testimony.  Claimant's 
physicians  testifled  that  his  condition  in  1910  and  at  the  time  of 
the  trial  in  1916  was  the  same,  was  premature  senility,  was  a 
permanent  condition  and  was  due  to  the  accident.  They  acknowl- 
edged on  cross-examination  that  the  condition  might  be  due  to 
arterio-sclerosis.  The  State's  experts  swore  that  arterio-scle- 
rosis  was  never  due  to  traumatism.  Claimant's  physicians  tes- 
tified that  his  condition  in  1916  was  the  same  as  in  1910  and  that 
they  examined  him  right  after  the  accident  in  1910  and  then 
found  hia  aymptonois  of  body  tremors,  and  so  forth,  which  his 
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physicians  state  might  be  due  to  arterio-sclerosis.  Upon  their 
theory,  this  condition  must  have  occurred  right  after  his  fall  from 
the  ladder.  If  he  was  in  such  a  condition  immediately  after  the 
fall  it  is  certainly  as  reasonable  to  hold  that  his  condition  was 
then  due  to  some  prior  and  continuing  cause  rather  than  to  the 
fall  itself.  Under  such  circumstances  a  finding  in  claimant's 
favor  on  this  point  cannot  be  made.  The  State,  however,  should 
pay  claimant  the  damages  which  he  showed  were  the  direct  results 
of  this  accident.  Those  damages  have  been  placed  at  $450  and 
findings  have  been  made  accordingly. 

Paris,  J.,  concurs. 

Ordered  accordingly. 


IIabt  E.  Bbownlow  v.  State  of  New  York 

No.  2515.A 

(Dated  October  18,  1916) 

Liability  of  the  State  where  an  excavation  created  by' the  State  snbstantiany 
adioins  a  pnbHe  way. 

The  State  armory  in  the  city  of  Elmira,  N.  Y,,  haa  a  sidewalk  which 
eztenda  from  curb  to  building  line,  in  front  of  the  main  central  doorway, 
but  on  one  side  of  the  central  entrance  ie  a  stairway  leading  down  into  the 
baeement  of  the  armory,  the  staircaae  going  down  next  to  and 
parallel  with  the  front  of  the  armory.  On  March'  23,  1916,  at  a  time 
when  a  great  crowd  was  blocking  the  walks  about  the  armory  and  the 
building  adjoining  it,  which  waa  the  dty  hall,  caused  by  the  arreet  of 
a  man  charged  with  the  murder  of  the  chief  of  police  and  of  the  detective 
sergeant  of  the  dty,  the  daimant,  an  elderly  woman,  waa  on  her  way 
home  and,  in  attempting  to  get  to  the  edge  of  the  crowd,  which  waa 
blocking  the  way,  came  to  the  beginning  of  the  stairway,  feU  into  the 
excavation  and  waa  aererdy  injured.  The  caae  preaenta  three  diatinot 
queationa.  Fimi,  did  .the  atairway  make  the  uae  of  the  highway  danger^ 
oua?  Second,  waa  the  dangeroua  nature  of  a  ataircaae  ao  excavated  and 
eonatructed  that  auoh  an  acddent  might  have  been  expected  to  occur  and 
therefore  to  be  guarded  againat?  Third,  waa  the  claimant  negligentt 
The  oourt  found  aa  to  all  iheae  queationa  favorably  to  the  contention  of 

the  claimant.    Claim  allowed. 

Claim  against  the  State  of  New  York  for  injuries  caused  by 
n^ligence. 
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Knapp  &  Marlowe,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Frank  K.  Cook, 
Deputy  Attorney-General),  for  State. 

Fbnnell^  J. —  The  daimant  was  injured  on  State  property 
in  front  of  the  State  armory  in  the  city  of  Elmira,  N.  Y.,  on 
the  23d  day  of  March,  1916,  between  7:30  and  8  o'clock  p.  m. 
The  claimant  at  the  time  of  the  accident  was  fifty-seven  years  of 
age  and  was  engaged,  on  her  own  separate  account,  with  her  son, 
in  the  insurance  business,  and  lived  with  her  husband  and  son  in 
the  city  of  Elmira,  N.  Y. 

On  March  23,  1915,  between  7:30  and  8  o'clock  p.  m.  she  was 
walking  westerly  in  front  of  the  State  armory  on  the  north  side 
of  East  Church  street  in  said  city.  A  large  crowd  had  collected 
in  front  of  the  city  hall  and  the  armory,  following  the  arrest 
of  the  murderer  of  the  chief  of  police  and  the  detective  sergeant 
of  the  city.  The  cily  hall  is  the  next  building  east  of  the 
armory.  The  murderer  was  then  in  a  cell  in  the  city  hall.  The 
crowd  grew  so  large  and  menacing  the  local  militia  company  was 
called  out  to  help  preserve  order.  A  police  patrol  driveway 
separates  the  city  hall  from  the  armory.  The  sidewalk  in  front 
of  the  city  hall  extends  from  curb  to  building  and  is  very  wide. 
The  sidewalk  in  front  of  the  armory,  next  west,  does  not  extend 
to  the  building  except  in  front  of  the  main  central  front  doors 
which  lead  on  to  the  street  In  the  space  in  front  of  the  armory, 
between  the  police  patrol  driveway  and  the  main  entrance,  and 
some  five  feet  northerly  from  the  north  edge  of  the  sidewalk,  is 
a  stairway  leading  down  into  lie  basement  of  the  armory.  This 
stairway  is  about  three  and  one-half  feet  wide,  six  feet  deep  and 
ten  feet  long,  the  long  way  of  the  opening  being  east  and  west  and 
parallel  with  the  front  of  the  building.  The  building  forms  the 
north  wall  of  the  opening.  Nine  steps  lead  downward  from  the 
east  toward  the  west.  The  south  side  and  west  end  of  the  opening 
were  protected  by  an  iron  rail,  the  north  side  was  closed  by  the 
building  itself,  the  east  end  or  upstair  end  was  open.  Claimant 
while  proceeding  westerly  along  the  north  side  of  Church  street. 
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and  endeavoring  to  get  past  the  crowd,  kept  to  her  right  close  to  the 
south  wall  of  the  city  hall.  She  crossed  the  driveway  and  pro- 
ceeded directly  westerly  and  close  to  the  south  wall  of  the  armory, 
still  trying  to  make  her  way  around  the  edge  of  the  crowd.  She 
walked  directly  into  the  unprotected  opening  at  the  east  end  of 
the  stairway  and  fell  to  the  hottom  of  the  stairs.  Her  injuries 
were  severe  and  she  was  confined  to  her  bed  for  five  or  six  weeks 
and  to  her  house  for  five  months.  There  was  a  separation  of 
the  cartilage  from  the  second  rib  and  sternum  on  the  right  side, 
her  right  ankle  was  twisted,  strained  and  weakened.  She  suf- 
fered from  shock  immediately  after  the  accident  and  suffered 
pain  for  many  months  thereafter.  An  "  X-ray  ^'  photograph  taken 
two  weeks  after  the  accident,  showed  no  broken  bones  in  chest  or 
ankle.  At  the  time  of  the  trial,  eleven  months  after  the  accident, 
claimant's  ankle  was  still  weak  and  she  was  still  lame. 

This  case  presents  three  que8tion&  First,  did  the  stairway 
make  the  use  of  the  highway  dangerous?  Second,  should  the 
State  have  foreseen  that  such  an  accident  might  reasonably  have 
been  expected  to  happen  and  therefore  be  guarded  against? 
Third,  was  claimant  negligent? 

It  was  held  by  this  court  in  Carroll  v.  State,  138  N.  Y.  Supp. 
274,  former  Presiding  Justice  Rodenbeck  writing  the  opinion, 
that  if  the  excavation  be  "  substantially  adjoining  the  way  "  the 
liability  attaches. 

The  sidewalk  in  front  of  the  city  hall  extended  from  curb  to 
building.  The  open  space  in  front  of  the  armory  extended  from 
curb  to  building.  It  is  true  the  sidewalk  did  not  oover  this  whole 
space.  However,  the  size  and  layout  of  the  city  hall  walk,  of 
the  armory  walk,  and  the  city  hall  and  armory  facades  making 
the  same  line,  the  walks  and  the  adjacent  open  spaces  being  on 
the  same  level,  all  taken  together  gave  the  appearance,  under  the 
conditions  of  night  time  and  the  large  crowd,  of  an  open  public 
highway  and  sidewalk.  It  would  seem  that  the  opening  was  not 
only  ^'  substantially  adjoining  the  way ''  but,  under  the  circum- 
stances, was  in  what  was,  apparently,  a  part  of  the  way. 

Second.  The  State  not  only  should  but  actually  did  foresee 
that  an  accident  might  happen  because  of  the  nearness  of  the 
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stairway  to  the  stone  sidewalk.  The  State  protected  the  stairway 
on  the  west  end  and  south  side  by  an  iron  railing.  On  the  north 
side  the  building  itself  formed  the  protection.  Foreseeing  the 
dangerous  condition  that  might  arise  if  a  crowd  large  or  small 
collected  in  front  of  the  armory  and  moved  about  watching  the 
soldiers,  or  some  other  crowd-gathering  attraction,  an  iron  railing 
had  been  placed  on  two  of  the  remaining  three  open  sides  of  the 
stairway.  If  it  was  considered  necessary  to  have  a  railing  on 
the  west  and  south  it  was  just  as  necessary  on  the  east  —  the 
only  difference  being  that  while  the  drop  into  the  opening  from 
the  west  or  south  would  be  a  sheer  one  of  six  feet  the  drop  from 
the  east  would  be  just  as  far  but  not  sheer -r- being  down  nine 
steps.  The  danger  of  falling  in  was  the  same  from  the  east  as 
from  the  west  but  the  results  of  a  fall  from  the  west  would  prob- 
ably be  more  serious  —  being  a  sheer  drop.  The  place  was  recog- 
nized as  dangerous  and  steps  taken  to  reduce  the  danger  but  the 
final  step  of  installing  a  small  movable  gate,  iron  bar  or  chain  at 
the  east  end  was  not  taken. 

Third.  The  claimant  was  not  negligent.  She  passed  along  the 
sidewalk  close  to  the  wall  of  the  City  Hall  on  the  inside  of  the 
walk  going  substantially  straight  ahead  and  passing  through  the 
outskirts  of  the  crowd.  She  was  warranted  in  assuming  because 
of  the  apparent  continuity  of  the  facades,  same  ground  level,  the 
absence  of  barriers,  the  presence  of  so  many  people  all  about, 
filling  the  street  and  the  sidewalk  from  curb  to  building,  that 
the  fair  passageway  she  had  just  come  over  was  a  continuous  one 
On  ahead  of  her  —  all  the  surrounding  conditions  being  so  nearly 
identical. 

With  so  large  a  crowd  present  the  street  lamps,  at  the  distance 
away  they  were,  would  throw  shadows  of  the  crowd  across  the 
opening  of  the  stairway  and  tend  to  obscure  it  rather  than  to  light 
it.  The  light  from  the  windows  of  the  armory  being  directly 
over  but  some  distance  above  the  opening  would  also  tend  to  throw 
a  shadow  across  the  top  of  the  opening. 

Under  all  the  circumstances  it  would  seem  that  the  claimant 
was  exercising  a  reasonable  care  as  she  passed  along,  but  that  the 
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State  left  part  of  its  duty  undone  when  it  protected  two  sides  of 
the  three  sides  of  the  dangerous  stairway  and  left  the  third  side 
entirely  unprotected  and  unguarded  —  particularly  when  pro- 
tection would  have  been  obtained  by  placing  a  light  movable  rail, 
gate  or  chain  three  and  one-half  feet  long  across  the  open  end. 
The  claimant  should  recover  her  damages  from  the  State  and 
findings  have  been  made  accordingly. 

Parisy  J.y  concurs. 

Ordered  accordingly. 


Oeosge  C.  Kilts  and  Luobetia  Ktlts,  his  Wife,  v.  State  of 

New  Yosk 

No.  418-A 

(Dated  October  18,  1916) 

I 

I 

Damaces  to  agricnltiiral  land  in  town  of  Vionna,  Oneida  county,  eanaed  by 
action  of  tlie  State  in  turning  a  atieam  away  from  claimant's  farm. 

In  the  town  aboye  named  the  claimants  owned  a  farm  of  some  eighty 
acres  on  one  side  of  Wood  creek.  The  State  cut  off  this  stream  from 
claimants'  premises  hy  turning  the  creek  in  the  Barge  canal  for  a  feeder. 
Formerly  the  creek  overflowed  claimants'  farm  once  a  year  with  the 
result  that  a  fertilizing  silt  flowed  over  the  land.  The  cutting  off  of  the 
creek  stopped  this  process  seriously  affecting  the  maricet  yalue  of  the 
farm.    An  award  was  granted. 

Claim  against  the  State  of  New  York  for  damages  resulting 
from  appropriation  by  the  State  of  Wood  creek  and  turning  it 
away  from  claimants'  farm. 

Davies,  Johnson  &  Wilkinson,  for  daimanta 

Egburt  E.  Woodbury,  Attorney-General  (Harry  W.  Ehle, 
Deputy  Attomey-G^eneral),  for  Stata 

Fennell,  J. —  In  this  claim  the  claimants  were  in  possession  of 
and  owned  a  farm  of  eighty  acres  in  the  town  of  Vienna,  county 
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of  Oneida.  Wood  creek  bordered  on  the  farm  for  425  rods  or 
about  one  and  one-third  miles.  There  are  several  **  Wood  creeks  " 
which  have  been  interfered  with  more  or  less  in  canal  construction. 
This  particular  Wood  creek  was  the  old  water  way  between  the 
Hudson  water  shed  and  Lake  Ontario  water  shed,  being  a  passage- 
way for  canoes  and  boats  from  the  Mohawk  river  into  Oneida  lake 
and  through  Oneida  lake,  Oneida  outlet  and  Oswego  river  into 
Lake  Ontario.  It  was  and  is  a  substantial  running  stream.  The 
State,  in  the  construction  of  the  Barge  canal,  cut  off  this  creek  from 
the  premises  in  question  by  turning  the  creek  into  the  Barge  canal 
for  a  feeder.  Wood  creek  overflowed  claimants'  farm  each  year 
depositing  a  fertilizing  silt  on  the  farm.  The  cutting  off  of  the 
creek  stopped  this  annual  fertilization  and  also  deprived  the  farm 
of  a  substantial  running  stream  which  was  valuable  to  the  farm  for 
the  use  of  the  stock  thereon. 

The  State  set  up  in  defense  that  Wood  creek  carried  the  sewage 
of  the  city  of  Rome  and  that  therefore  it  had  no  value  as  a  water^ 
ing  place  for  stock.  This  latter  contention  is  not  well  founded. 
It  is  true  that  Wood  creek  is  now  being  used,  as  it  has  been  for  a 
great  many  years,  for  carrying  the  sewage  of  the  city  of  Rome  but 
the  evidence  shows  that  an  injunction  order  was  granted  restrain- 
ing the  city  of  Rome  from  sewering  into  Wood  creek.  The  opera- 
tion of  such  order  has  been  stayed  and  extensions  of  time  granted 
on  the  filing  of  releases  given  by  the  farmers  who  owned  land  along 
the  creek,  pending  the  time  when  the  city  of  Rome  will  erect  a 
sewage  disposal  plant.  It  is  generally  and  well  known  in  that 
locality  tliat  the  city  of  Rome  is  and  has  been  taking  steps  looking 
toward  the  establishment  of  a  sewage  disposal  plant.  Wood  creek, 
carrying  the  sewage  of  the  city  of  Rome  would  be  of  no  value  to 
this  farm  for  stock  watering  purposes  and  the  cutting  off  of  the 
creek  would  not  damage  the  farm  in  that  respect  if  Wood  creek 
were  to  continue  indefinitely  as  an  open  sewer. 

While  the  market  value  of  the  farm  is  and  has  been  affected  by 
the  sewerin^x  into  Wood  creek  still  the  general  knowledge  that  it 
would  soon  1)0  free  from  sewage  and  be  running  in  its  natural 
manner  prevented  a  very  great  depreciation  in  the  values  of  lands 
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along  the  creek,  particularly  as  the  city  of  Kome  is  paying  the 
owners  of  lands  along  the  creek  for  the  privilege  of  sewering  into 
the  creek  past  their  lands.  When  the  sewering  into  the  creek  is 
stopped  and  the  creek  gets  hack  to  its  normal  condition  it  would  be 
a  valuable  asset  to  this  farm  for  stock  watering  purposes.  The 
State  has  permanently  taken  away  the  creek  not  only  in  its  present 
condition  as  a  sewage  carrier  but  in  its  following  condition  which 
will  be  its  natural  condition.  The  present  use  of  the  creek  for 
sewering  purposes,  while  it  has  some  bearing  on  the  present  value 
of  the  adjacent  lands,  does  not  materially  mitigate  the  damage  to 
this  farm  caused  by  the  permanent  taking  of  the  entire  flow  of  the 
stream. 

The  stream  formed  a  natural  cattle  barrier  across  that  entire 
end  of  the  farm.  The  water  being  taken  from  the  stream  will  re- 
quire the  owner  to  fence  his  farm.  All  these  elements  of  damage 
are  taken  into  account  in  the  award  filed  herewith. 


Paris  and  Webb,  JJ.,  concur. 


Emma  B.  Paikk  v.  State  of  'Nhw  Yobx 

No.  648-A 

(Dated  October  18,  1916) 

Damages  resulting  from  action  of  the  State  in  interfering  with  the  natural 
cfaannd  of  the  Chemung  river  and  flooding  plaintiff's  farm. 

The  claimant  is  the  owner  of  a  farm  on  the  Chemung  river  near  the 
eity  of  Coming.  The  State  erected  a  dyke  on  the  south  side  of  the  river 
and  subsequently  extended  this  dyke  downstream  and  partly  across  the 
river  end  of  claimant's  farm  of  ninety-six  acres.  These  changes  allowed 
flood  waters  of  the  Chemung  river  to  flow  over  claimant's  land  creating 
a  gravel  island  or  bar  which  extended  gradually  from  time  to  time  and 
depreciated  the  value  of  claimant's  land. 

CuaM  against  the  State  of  New  York  for  damages  resulting 
from  erection  of  a  dyke  by  the  State  in  the  Chemung  river  and 
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changing  the  current  with  the  result  of  creating  a  gravel  bar  to  the 
injury  of  claimant's  land. 

Stanchfield,  Loyell,  Falck  &  Sayles^  for  claimant 

Egbupt  E.  Woodbury,  Attorney-General  (Frank  K  Cook, 
Deputy  Attomey-Glenerd),  for  State. 

Fiiwwjcix,  J. —  Under  authority  of  chapter  705  of  the  Laws 
of  1892  a  dyke  was  erected  along  the  south  side  of  the  Chemung 
river  in  the  city  of  Coming  and  to  the  west  boundary  of  the  farm 
next  west  of  the  claimant's  property.  Under  authority  of  chapter 
221  of  the  Laws  of  1895  the  State  extended  this  dyke  downstream 
and  partly  across  the  river  end  of  claimant's  farm,  which  farm 
consisted  of  ninety-six  acres.  The  statute  directed  that  the  dyke 
should  extend  across  the  lands  of  Bobert  F.  Park  '^  to  the  high 
bank  there  existing."  Some  distance  downstream  from  the  end 
of  the  dyke,  as  built,  there  is  a  high  bank  at  the  mouth  of  a  small 
tributary  stream. 

The  Chemung  river,  draining  a  mountainous  section  of  south- 
western New  York  and  northwestern  Pennsylvania,  has  periods  of 
very  high  water  every  year.  In  such  periods  of  high  water  the 
river  is  swift,  roily  and  carries  quantities  of  silt ;  it  also,  at  such 
times,  moves  quantities  of  gravel  from  place  to  place. 

The  south  bank  of  the  river  at  claimant's  farm  and  the  up- 
stream farms  was  high  enough  to  restrain  the  high  waters  except 
in  the  heavy  fall  and  spring  floods.  In  these  floods  the  water  came 
over  the  normal  bank  and  spread  out  over  the  large,  low  flat 
lands  back  of  the  normal  bank  and  to  the  higher  lands  beyond. 
The  dyke,  being  erected  on  the  top  pf  the  normal  bank,  restrained 
these  floods  to  the  river  channel,  thus  raising  the  water  in  the 
channel  and  causing  it  to  run  more  swiftly.  This  had  a  tendency 
to,  and  did,  pile  up  and  create  a  gravel  island  or  bar  at  a  point 
below  the  end  of  the  dyke  where  the  flood  water  extended  out 
over  the  low  lands  and  lost  some  of  its  speed  and  carrying 
capacity. 

A  low  wide  Aope  extended  along  the  south  bank  of  the  river 
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along  claimants  property  and  between  the  normal  bank  and  the 
low  water  edge  of  the  stream.  This  slope  was  from  75  to  100  feet 
wide  and  was  covered  with  willows,  thickets  and  some  large 
trees.  The  top  of  the  normal  bank  was  covered  with  large  old 
trees. 

The  gradual  accretion  of  the  island  below  the  end  of  the  dyke 
caused  a  gradual  change  of  current  in  the  river.  The  bank  on  the 
north  side  of  the  river  being  high  the  water  crowded  towards  the 
south  bank  and  slowly  cut  away  the  low  slope,  later  the  normal 
bank  and  finally  tillable  land  beyond.  The  cutting  away  amounted 
to  twelve  and  six-tenths  acres  up  to  October,  1915.  The  cutting 
of  the  high  bank  commenced  in  1901  and  reached  nine  and  seven- 
tenths  acres  by  January,  1912,  an  average  for  ten  years  of  about 
one  acre  per  year.  From  January,  1912,  to  October,  1916,  two 
and  nine-tenths  acres  were  cut  off,  a  little  less  than  an  acre  per 
year.  The  notice  of  intention  having  been  filed  March  15,  1912, 
the  damages  since  October  15,  1911,  can  be  considered.  The 
total  cutting  in  that  period  from  October,  1911,  to  February, 
1916,  was  five  acres.  The  depreciation  in  the  fair  market  value 
of  the  claimant's  farm  caused  by  the  cutting  away  of  the  land 
between  October,  1911,  and  the  time  of  the  trial  amounted  to 
$1,500. 

The  downstream  portion  of  the  farm,  beyond  the  end  of  the 
dyke,  about  thirty-five  acres  in  extent,  was  subjected  to  consider- 
able current  when  the  water  was  very  high,  due  to  the  rapid 
spreading  of  the  flood  water  below  the  end  of  the  dyke.  This  cur- 
rent tends  to  wash  away  the  top  soil  if  the  flood  happens  to  occur 
when  the  fields  are  plowed.  Because  of  this  condition  this  part  of 
the  farm  was  turned  into  a  meadow  and  finally  into  a  pasture 
some  years  ago.  , 

There  are  two  questions  in  this  case. 

Did  the  State  interfere  with  the  natural  channel  and  flow  of 
the  river  and  by  faulty  design  or  construction  of  the  dyke  cause 
damage  to  the  claimant  ?    What  is  the  amount  of  such  damage  ? 

The  erection  of  the  dyke,  in  the  very  erection  of  it,  proves  it 
was  an  interference  with  the  flow  of  the  river  and  an  altering  of 
its  natural  channel.    That  was  the  purpose  of  its  construction. 
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The  restriction  of  the  river  to  the  new  channel,  created  by  the 
high  bank  on  the  north  side  of  the  river  and  the  dyke  in  question 
on  the  south  side,  raised  the  elevation  of  water  in  the  new  channel 
iuid  compelled  a  faster  flow  in  proportion  ta  the  narrowing  and 
deepening  of  the  channel  as  compared  with  the  cross  section  flow- 
age?  area  under  the  conditions  prior  to  the  change.  Straighten- 
ing, narrowing  or  deepening  channels  of  running  streams  causes 
them  to  scour  out  on  the  bottom, —  while  the  widemng  of  the 
same  streams  will  permit  the  scoured  material  to  accumulate  on 
the  bottom  in  proportion  to  the  widening  and  slowing  of  the  cur- 
rent. This  was  the  condition  brought  about  by  the  erection  of 
the  dyke  and  the  ending  of  it  in  the  middle  of  a  field  instead  of 
against  a  bank.  Ending  the  dyke  in  this  manner  was  an  im- 
proper and  faulty  design,  as  placed,  considering  the  purposes  for 
which  the  dyke  was  built  and  the  probable  results  of  so  ending 
it.  The  statute,  under  authority  of  which  it  was  constructed, 
sets  forth  what  would  have  been  a  proper  design  as  far  as  ending 
is  concerned.  x\  cross  the  lands  of  Robert  F.  Park  "  to  the  high 
bank  there  existing." 

Did  this  condition  damage  claimant?  Naturally  the  accumu- 
lation of  dirt  and  gravel  on  the  bottom  grew  into  an  island  and 
turned  the  stream  toward  the  bank.  The  bank  has  been  cutting 
away  at  the  rate  of  about  an  acre  a  year.  Prior  to  the  building 
of  the  dyke  the  normal  bank  was  about  seven  feet  high,  and  below 
that,  and  between  it  and  the  low  water,  or  sununer  stage,  was  a 
strip  75  to  100  feet  wide  running  the  length  of  the  river  frontage 
of  the  farm.  The  lower  strip  was  covered  with  willowB  and  some 
large  trees  while  the  top  of  the  normal  bank  was  covered  with 
large  old  trees.  The  presence  of  these  large  old  trees  showed  a 
natural,  substantial  and  undisturbed  normal  bank  of  at  least  sev- 
oral  generations.  Surely  some  obstruction  is  interfering  with  the 
natural  flow  when  the  cutting  has  taken  away  the  lower  slope,  the 
bank  with  its  large  trees  and  the  field  beyond  at  the  rate  of  an 
ncre  a  vear.  The  restriction  of  the  flood  waters  between  the 
•  f)rth  bank  and  this  dyke  on  the  south  bank,  causing  a  swifter 
and  deeper  stream^  coupled  with  the  open  space  at  the  end  and 
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"beyond  the  end  of  the  dyke,  caused  a  condition  somewhat  similar 
to  a  hydraulic  dredge  in  operation, —  moving  material  by  water 
under  pressure  and  restriction,  and  then  depositing  the  material 
by  eliminating  the  restriction. 

Claimant's  contention  that  thirty-five  acres  of  the  downstream 
portion  of  his  farm  is  subject  to  swift  currents  when  the  river 
is  at  high  flood  due  to  the  ending  of  the  dyke  in  thie  middle  of  the 
flat  fieldfi  seems  logical  and  is  supported  by  proof.  This  current 
running  over  a  plowed  field,  would  be  so  damaging  to  the  land,  by 
removing  the  top  or  fertile  portion  of  the  soil,  that  the  claimant 
hafl  given  up  tilling  the  land  there  and  is  using  it  for  pasture. 
This  ifl  good  judgment  on  his  part  and  also  tends  to  reduce  the 
damages  which  might  reasonably  be  expected  to  result  if  the  land 
was  plowed  and  tilled. 

The  measure  of  damage  to  claimant  because  of  the  cutting  off 
of  his  land  by  the  river  is  the  depreciation  in  the  fair  market 
value  of  his  farm  between  October  15,  1911,  and  the  date  of  the 
trial.  In  addition  the  claimant  is  entitled  to  the  annual  rental 
value  of  the  said  thirty-five  acre  piece  less  the  rental  value  for 
the  purposes  for  which  it  can  now  reasonably  be  used,  in  the 
course  of  good  husbandry,  being  subject  to  such  a  current.  The 
balance  of  claimant's  farm,  forty  acres  in  extent,  was  flooded  by 
backwater.  This  backwater  condition  was  present  before  the 
dyke  was  constructed  and  no  award  is  made  for  any  damage  for 
such  backwater  flooding. 

The  State  may  or  may  not  have  owed  a  duty  to  build  the  dyke, 
but,  having  built  it,  the  State  must  assume  any  damages  arising 
from  a  failure  to  build  it  properly. 

Findings  have  been  made  accordingly. 
State  Dkpt.  Rbpt.— Vol.  10       10 
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Andbbw  L.  Franox  v.  State  of  Ksw  Yobk 

No.  320-A 

(Dated  October  18,  1916) 

Where  a  eanal  lift-bridge  begina  to  go  up  jiut  as  a  person  has  drireii  upon 
it  with  a  horse  and  covered  wagon,  it  is  not  negligent  for  him  to  attempt 
to  get  ofL 

The  claimant,  on  Noyember  6,  1011,  while  driying  a  horse  and  covered 
wagon,  started  to  cross  a  lift-bridge  over  the  Erie  canal  on  North  Salina 
street,  in  Syracuse.  The  bridge  started  to  rise  after  he  was  upon  it. 
He  decided  to  get  across  the  bridge,  but  when  he  reached  the  other  end 
it  was  already  two  feet  up  in  the  air.  The  horse  jumped  oft  the  bridge, 
pulled  the  wagon  after  him  and  tipped  it  over,  throwing  claimant  through 
the  top  of  the  wagon.  As  a  result  claimant  was  severely  injured  about 
the  face  and  head.  The  horse  was  injured  and  the  wagon  was  rendered 
valueless.  Eeld,  that  the  decision  on  the  part  of  the  claimant  to  attempt 
to  get  o£F  the  bridge  rather  than  to  continue  being  raised  up  into  the  air 
with  the  horse  and  wagon  was  justifiable,  and  that  he  was  not  properly 
warned  of  the  intended  raising  of  the  bridge;  that  it  was  through  the 
negligence  of  the  State's  employees  that  he  was  permitted  to  get  on  the 
bridge.  Claim  allowed  as  to  direct  injuries  and  as  to  property  loss;  dis- 
allowed as  to  chronic  condition  alleged  to  have  resulted  from  the  effects 
of  the  blow  on  the  head. 

Claim  againfit  the  State  of  I^ew  York  for  damages  caused  b; 
negligenoe. 

Miller  &  Matterson,  for  daimant 

Egburt  E.  Woodbury,  Attorney-General  (Henry  P.  Nevins, 
Deputy  Attorney-General),  for  State. 

Fennell,  J. —  On  November  6,  1911,  at  about  10:80  a,  m., 
claimant  was  driving  south  on  North  Salina  street  in  Syracuse 
and  approached  the  bridge  where  that  street  crosses  the  Erie 
canal.  He  was  driving  a  covered  wagon  containing  teas  and 
coffees.  Claimant  drove  on  to  the  bridge  and  was  on  his  way 
across  the  same  when  it  started  to  rise.  He  hurried  to  get  acroes 
the  bridge  but  when  he  reached  the  southerly  edge  the  bridge  was 
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up  about  two  feet  The  horse  jumped  off  the  bridge,  pulling  the 
wagon  after  him.  The  wagon  was  tipped  over  throwing  claimant 
through  the  top  of  the  wagon. 

The  horse  was  laid  up  for  four  weeks  during  which  time  claim- 
ant had  to  hire  another  horse,  for  which  he  paid  one  dollar  and 
fifty  cents  a  day,  which  was  a  reasonable  figure.  The  market 
value  of  the  horse  before  the  accident  was  one  hundred  and 
twenty-five  dollars,  and  its  market  value  after  the  accident  was 
seventy-five  dollars.  The  market  value  of  the  wagon  was  twenty- 
five  dollars  and  after  the  accident  it  had  no  valiie. 

Claimant's  forehead  was  gashed  about  two  and  one-half  inches ; 
his  left  nostril  was  torn ;  there  was  a  hole  through  his  upper  lip ; 
a  small  cut  over  his  right  eye;  back  strained;  and  he  received  a 
severe  bump  on  top  of  his  head. 

It  seems  reasonably  clear,  from  the  evidence,  that  the  claimant 
was  not  properly  warned  that  the  bridge  was  to  be  raised,  and 
that  he  was  allowed  to  get  on  the  bridge  through  the  negligence  of 
the  State's  employees,  which  employees  were  charged  with  the 
duty  of  protecting  the  public  when  the  bridge  was  being  raised. 
Having  gotten  on  the  bridge  and  finding  that  the  bridge  was 
about  to  go  up,  the  claimant  was  warranted  in  trying  to  get  off 
the  bridge  as  soon  as  possible  and  not  take  the  chance  of  remain- 
ing higb  up  in  the  air  with  his  horse  and  wagon  until  the  bridge 
was  lowered.  When  he  had  gotten  almost  to  the  edge  of  the 
bridge,  and  it  was  found  to  be  up  two  feet,  his  horse  became 
unmanageable  and  jumped  from  the  bridge.  Under  such  cir- 
cumstances he  was  not  charged  with  the  same  duty  as  though  he 
had  plently  of  time  to  think  and  decide  upon  the  best  course. 

There  is  no  question  that  the  claimant  received  some  very 
severe  cuts  and  bruises,  particularly  the  bump  on  the  head  as  he 
was  thrown  through  the  top  of  his  wagon  as  it  pitched  forward 
and  fell  off  the  bridge.  It  is  contended  that  the  blow  on  the 
head  produced  chronic  pachymeningitis  and  that  the  claimant  has 
been  suffering  from  that  for  a  long  time  due  to  this  injury.  Exam- 
inations of  claimant  and  his  symptoms,  made  by  experts  on  the 
day  of  the  trial,  were  the  basis  of  entirely  divergent  opinions. 
Experts  for  the  claimant  concluded  that  he  had  chronic  pachy- 


148  State  Department  Bepobts 

Oourt  of  daixnfl 

meningitis  and  that  it  was  caused  by  the  accident.  Experts  for 
the  State  testified  that  he  showed  no  objective  signs  or  symptoms 
of  pachymeningitis  and  that  his  main  subjective  symptom  was 
pain  in  the  head.  It  was  also  found  that  his  blood  pressure  was 
230  and  that  he  had  some  enlargement  of  the  heart  and  some 
hardening  of  the  arteries.  The  State's  experts  testified  that  the 
examination  showed  no  faulty  reflexes  of  patellas  or  of  the  eyes, 
and  that  the  shape  of  his  head  was  normal  and  no  bump  was 
observable. 

It  would  seem  that  if  the  claimant  had  been  suffering  from 
chronic  pachymeningitis  since  the  time  of  the  injury,  a  period 
of  four  years,  that  well-qualified  experts  should  be  able  to  deter- 
mine that  fact.  From  the  evidence  of  the  experts  we  feel  that  we 
would  not  be  warranted  in  making  a  finding  that  claimant  was 
sufiering  from  chronic  pachymeningitis  at  the  time  of  the  trial. 

Nor  can  we  agree  that  his  extraordinarily  high  blood  pressure 
was  due  to  the  accident 

Paris,  J.,  concurs. 
Ordered  accordingly. 


Mohawk  Valley  Canning  Company  v.  State  of  New  Yoek 

No.  10437 

(Dated  October  25,  1916) 

The  appropriation  by  the  State  of  lands  from  which  the  larger  part  of  snpplies 
of  raw  material  used  by  a  canning  factory  was  produced  does  not  make 
the  State  liable  in  damages. 

The  claimant  was  engaged  in  the  canning  business  and  owned  one  and 
five-tenths  acres  of  land  on  which  stood  the  ci^nnery  building.  In  creating 
Delta  lake  as  a  supply  for  the  Barge  canal  the  State  appropriated  about 
four  and  one-third  square  miles  of  land.  The  appropriation  line  is  within 
seven  feet  of  claimant's  buildings  but  at  the  highest  water  level  would  be 
thirty-two  feet  from  some  of  the  buildings.  Claimant  alleges  a  damage  of 
$12,006.85  that  being  almost  the  entire  value  of  the  plant.  Ultimately 
claimant  abandoned  the  plant  alleging  that  it  had  been  made  useless  for 
their  business.  Held,  that  in  taking  so  large  an  area  of  land  from  which 
claimant'!  raw  material  came  the  State  was  no  more  bound  to  pay 
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claimant  than  a  private  purchaser  would  have  been;  that  claimant  couldi 
not  recover  for  loss  on  buildings  or  machinery  because  if  it  could  net  con- 
tinue in  business  it  was  bound  to  dispose  of  the  machinery  and  to  dis- 
mantle or  make  some  other  use  of  the  buildings  and  this  it  had  failed  to 
do.    Certain  items  of  claim  allowed. 

Claim  against  the  State  of  New  York  for  damages  to  claimant's 
canning  factory  by  appropriation  of  lands  to  form  part  of  Delt« 
lake. 

Mason  &  Harrington  (Timothy  Cxtrtin  of  counsel),  foj 
claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Frank  K  Cook 
Deputy  Attorney-General),  for  State. 

Per  Curiam  —  Claimant  company  owned  a  cannery  with  landu 
south  and  north  of  the  cannery  buildings.  The  State  of  New  Tork 
appropriated  about  four  and  one-third  square  miles  of  land  which 
lands  were  flooded  by  the  building  of  the  Delta  dam.  This  dam 
impounds  waters  known  as  Delta  lake  for  the  purpose  of  supply- 
ing the  Barge  canal.  The  lands  flooded  by  Delta  lake  were  rich 
fertile  low  lands,  were  immediately  adjacent  to  claimant's  cannery 
and  from  which  low  lands,  as  testified  by  one  of  claimant's  wit- 
nesses, the  claimant  obtained  four-fifths  of  its  raw  material.  TTie 
appropriation  line  runs  on  the  easterly,  southerly  and  most  of  the 
westerly  side  of  the  lot  on  which  the  cannery  buildings  stand.  At 
one  place  the  appropriation  line  is  within  seven  feet  of  some  of 
the  buildings  and  with  a  five-foot  head  over  the  crest  of  the  dam 
the  flow  line  will  be  twenty-five  feet  inside  the  appropriation  line 
or  at  the  stage  of  highest  water  would  be  thirty-two  feet  from  some 
of  the  buildings.  At  the  time  of  the  trial  the  water  had  not  been 
within  one  hundred  and  fifty  feet  of  the  buildings. 

It  was  testified  upon  the  trial  on  behalf  of  the  claimant  that 
lihe  entire  property  was  worth  $12,613.85  and  that  the  salvage 
value  of  some  of  the  machinery  was  $607  making  a  net  damage  of 
$12,006.85.  Claimant  owned  one  and  nine-tenths  acres  of  land. 
The  area  appropriated  was  one  and  one  hundred  and  twenty-six 
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thousandths  of  an  acre.     The  area  remaining  to  claimant  waa 
seven  hundred  and  seventy-four  thousandths  of  an  acra 

Claimant's  witnesses  testified  that  the  remaining  land  and 
buildings  had  no  value  after  the  appropriation  and  the  only 
salvage  was  $607  on  certain  machinery  and  the  the  one  and  nine- 
tenths  acres  of  land  had  a  reasonable  market  value  of  $1,000. 

Claimant  used  the  lot  south  of  its  cannery,  which  lot  was  one 
and  one  hundred  and  twenty-six  thousandths  acres  in  extent, 
for  unloading  and  storage  purposes  during  the  canning  season. 
The  cannery  was  arranged  and  equipped  to  handle  raw  material 
from  the  soutii  toward  the  north  into  the  buildings. 

Claimant  asks  damages  for  substantially  the  entire  value  of  the 
plant  claiming  ihaX  the  taking  of  the  one  and  one  himdred  and 
twenty-isix  thousandths  acres  of  storage  room  on  the  south  of 
the  cannery  and  leaving  only  the  seven  hundred  and  seventy-four 
thousandths  acres  on  the  north. of  the  plant  left  claimant  with- 
out suflScient  storage  room  and  also  left  it  on  the  wrong  side  of 
the  plant  with  respect  to  the  equipment  for  carrying,  also  claim- 
ing that  the  water  being  brought  so  near  the  cannery  had  a  bad 
e£Fect  on  the  business,  causing  the  cans  to  become  rusty,  etc. ;  also 
that  the  State  in  flooding  the  area  from  which  four-fifths  of  the 
raw  material  used  in  its  cannery  was  produced  actually  shut  off 
four-fifths  of  the  supply  and  thereby  made  the  cannery  useless  and 
ruined  the  business.  The  two  judges  signing  this  award  have 
gone  upon  the  lands  in  question  and  into  all  the  buildings  and 
carefully  examined  the  whole  situation  thereabouts  and  based 
upon  the  evideoioe  of  the  case  and  that  inspection  we  are  of  the 
opinion  that  the  one  and  one  hundred  and  twenty-six  thousandths 
acres  taken  were  of  tiie  reasonable  market  value  of  $200  an  acre; 
that  the  cost  of  rearranging  the  machinery  to  handle  the  raw 
material  from  the  north  side  of  the  cannery  instead  of  the  south 
side  would  have  been  $1,500;  that  the  cost  of  tile^iraining  and 
leveling  off  the  land  to  the  north  of  the  buildings  to  make  the 
same  suitable  for  the  purpose  for  which  the  land  south  of  the 
buildings  had  been  used  before  the  appropriation  would  have 
been  $600. 
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We  are  not  convinoed  that  the  claimant's  contention  that  the 
blowing  of  the^inds  across  the  lake  would  rust  the  cans  sufficiently 
to  injure  the  business  of  the  claimant  has  a  sound  baeis  in  fact. 
The  testimony  shows  that  the  Olney  &  Floyd  Canning  Company's 
plant  was  and  is  in  operation  about  a  mile  from  the  claimant's 
plant  on  the  bank  of  the  same  Delta  lake  and  only  three  hundred 
feet  from  the  flow  line.  We  cannot  agree  with  claimant's  con- 
tention that  the  State  in  taking  so  large  an  area  of  land  from 
which  claimant's  raw  material  came  took  anything  away  from  the 
claimant  for  which  the  State  is  in  duty  bound  to  pay  claimant 
Had  the  same  area  of  land  been  bought  by  a  private  individual 
and  turned  into  a  great  grazing  pasture  or  even  into  a  park  the 
claimant  would  have  been  injured  in  exactly  the  same  manner 
biit  would  have  had  no  right  of  action  against  the  owners  in  fee 
using  their  property  for  grazing  purposes  or  a  park  instead  of 
producing  raw  material  for  claimant's  cannery.  Of  course  it  is 
a  hardship  on  claimant  that  its  cannery  happened  to  be  located  on 
the  side  of  this  fertile  basin  but  as  these  facts  would  hardly 
establish  liability  against  an  individual  or  a  corporation  we  do 
not  see  how  we  have  authority  to  make  any  award  against  the 
State  for  this  damage  which  claimant  had  undoubtedly  suffered. 
For  the  reasons  above  stated  we  have  not  included  as  an  element 
of  damage  in  the  award  given  in  this  claim  either  the  bringing 
of  the  wateis  of  the  lake  near  the  buildings  of  the  cannery  nor  the 
taking  of  the  four  and  one^liird  square  miles  of  territory  in  the 
immediate  neighborhood  from  which  territory  the  claimant  drew 
four-fifths  of  its  raw  material. 

"No  allowance  is  made  in  the  award  to  claimant  for  any  loss 
on  buildings  or  machinery.  The  appropriation  was  made  Novem- 
ber 10,  1909, —  the  claim  was  filed  February  27,  1911,  was  heard 
in  April,  1916,  and  viewed  by  the  court  in  the  summer  of  1915 
and  during  all  this  time  the  machinery  stayed  in  the  buildings, 
becoming  rusty  and  going  to  pieces. 

It  has  now  become  practically  useless.  If  the  claimant  could 
not  continue  in  business  either  because  of  the  act  of  the  State  or 
any  other  reason  it  was  its  bounden  duly  to  dispose  of  the 
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machinery  in  the  buildings  at  the  best  figure  possible  and  to 
dismantle  or  make  such  other  use  of  the  buildings  as  economy  of 
material  and  building  could  warrant  Claimant  cannot  let  the 
cannery  stand  idle  and  the  buildings  and  machinery  depreciate 
until  the  whole  are  practically  useless  and  then  with  justice  ask 
the  State  to  pay  practically  the  full  value  of  the  machinery  and 
buildings  even  if  the  State's  acts  were  responsible  for  the  closing 
of  the  cannery  and  the  State  was  legally  liable  to  pay  the  damages 
flowing  therefrom.  Claimant  herein  has  not  taken  the  reasonable 
and  proper  steps  to  reduce  the  damages  which  flowed  from  the 
stopping  of  its  cannery  operations  and  the  abandoning  of  its 
property.  It  is  not  necessary  to  estimate  herein  what  if  any 
salvage  should  have  been  made  at  or  immediately  after  the  time 
of  the  appropriation  as  it  is  the  opinion  of  the  court,  as  stated 
above,  that  the  State  is  not  legally  liable  to  the  claimant  for  the 
stopping  of  its  business  and  the  labandoning  of  its  oanning  plant 


Claea  Emebson  v.  State  of  New  Yoek 

No.  2221-A 

(Dated  October  27,  1916) 

A  "  severe  shaking  up  **  caused  liy  the  falling  of  a  canal  bridge  while  claimant 
was  crossing  it  in  a  light  motor  car  cannot  be  said  to  have  caused  the 
growth  of  an  ovarian  tumor. 

The  claimant,  on  August  11,  1913,  while  pasaing  over  Main  street 
bridge  at  Boonville,  N.  Y.,  where  the  bridge  crosses  the  Black  river  canal, 
and,  while  she  was  guiding  the  car,  collided  with  a  suspension  rod.  The 
car  became  janmied  behind  the  rod,  but  with  the  assistance  of  several 
persons  the  machine  was  pulled  back,  straightened  around,  the  engine 
cranked,  and  the  claimant  and  her  two  companions  got  back  into  the 
machine.  Just  as  the  car  started  forward  again  across  the  bridge  the 
bridge  settled  slowly  at  one  comer.  The  State  claimed  that  the  collision 
with  the  suspension  rod  was  the  cause  of  the  falling  of  the  bridge,  but 
against  this  contention  is  the  fact  that  the  bridge  started  to  fall  .from 
the  other  end.  The  bridge  had  been  condemned  as  unsecure  by  several 
officials  of  the  State,  and  the  State  was  held  to  be  clearly  n^ligent  in 


Emesson  v.  State  op  New  York  153 

Oourt  of  Claims 

permitting  the  use  of  the  bridge  under  the  conditions  complained  of. 
Held,  that  claimant  was  not  guilty  of  contributory  negligence,  but  that, 
while  she  must  have  received  a  "  severe  shaking  up/'  there  was  no  evi- 
dence that  the  condition  of  the  claimant,  as  shown  by  an  operation  which 
she  underwent  in  November,  1914,  showing  among  other  things  a  malig- 
nant growth  or  timior  on  one  of  the  ovaries,  could  have  been  the  result 
of  the  falling  of  the  bridge  in  questicm.  Claim  not  allowed  as  to  injuries 
of  the  ovarian  region. 

Claim  against  the  jState  of  New  York  for  damages  caused  by 
negligence. 

Clarence  K.  Sperry,  T.  Harvey  Ferris  and  C.  R  Dewey,  for 
daimant. 

■ 

Egburt  E.  Woodbury,  Attorney-General  (Henry  P.  Nevins, 
Deputy  Attorney-General),  for  State. 

Fennkll,  J. —  On  August  11,  1913,  at  about  2  p.  m.  claimant 
was  injured  by  the  falling  of  Main  street  bridge  over  the  Black 
Eiver  canal  at  Boonville,  N.  Y.  Claimant  was  driving  a  Ford 
automobile  weighing  about  1,560  pounds.  She  occupied  the  right 
front  seat;  a  Mr.  Loren  the  left  front  seat  and  a  little  boy  was 
in  the  back  seat. 

The  highway  in  question,  known  as  State  route  27,  is  the  main 
traveled  route  between  the  Adirondack  section  and  the  main  east 
and  west  highway  across  the  State  passing  through  Utica.  Near 
the  bridge  the  direction  of  the  highway  is  substantially  northwest 
and  southeast,  whereas,  the  bridge  itself  crosses  the  canal  sub- 
stantially northeast  and  southwest,  making  a  sharp  almost  right- 
angled  reverse  curve  in  passing  onto  and  across  the  bridge  from 
either  direction.  Claimant  was  progressing  along  the  highway  in 
a  southeasterly  direction.  Turning  to  the  northeast  onto  the 
bridge  her  car  swung  over  to  the  right  side  of  the  bridge  and 
struck  the  planks  near  the  right  side  which  run  lenthwise  on  top 
of  the  flooring  of  the  bridge.  Claimant  turned  the  car  sharply  to 
the  left,  which  turn  carried  her  across  to  the  left  side  of  the  bridge, 
and  a  front  wheel  became  jammed  behind  a  suspension  rod.  Sev- 
eral people  came  to  her  assistance  and  the  machine  was  pulled 
back,  straightened  around,  the  engine  cranked  and  she  and  her 
two  companions  got  back  into  the  machine.    She  raced  the  engine 
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to  see  if  it  was  in  working  order  and  had  started  the  car  forward 
across  the  bridge  when  the  bridge  structure  settled  slowly  at  one 
comer.  Claimant,  to  avoid  tipping  over,  turned  the  oar  "  head 
on  "  in  the  direction  of  the  settling.  When  the  bridge  struck  the 
edge  of  the  canal  bank  and  stopped,  part  of  the  bridge  was  on  the 
bank  and  part  in  the  canal.  The  car  was  right  side  up,  tipped 
sharply  forward  and  directly  against  the  right  side  of  the  bridge 
at  its  lowest  part  as  it  lay  collapsed.  The  other  three  oomera 
of  the  bridge  remained  substantially  in  place. 

Claimant  was  thrown  forward  against  the  wheel  and  back 
against  the  seat.  She  received  serious  bruises  about  her  abdomen 
and  back.  She  was  carried  to  a  local  hotel  and  was  under  a  doo- 
tor's  care  for  several  days. 

Claimant  was  thirty-three  years  old  at  the  time  of  the  accident 
and  had  been  an  actress  for  fourteen  years.  She  consulted  differ- 
ent physicians  at  various  times  and  places  subsequent  to  the  acci- 
dent and  finally  on  November  16,  1914,  underwent  an  operation. 
Her  left  kidney  was  found  to  be  enlarged  and  two  inches  lower 
than  normal.  There  was  a  sarcoma  on  the  left  ovary  about  the 
size  of  an  egg;  infiltration  of  the  oviducts;  local  adhesions' and  a 
small  quantity  of  ascites.  The  surgeon  sutured  the  kidney  to  the 
abdominal  wall,  removed  both  ovaries  and  a  large  part  of  the 
uterus  and  fallopian  tubes. 

The  evidence  in  this  case  shows  that  the  bridge  was  not  suffi- 
cient for  the  demands  of  the  locality  and  that  the  State  had 
actual  notice  of  that  condition.  On  February  21,  1912,  Hon. 
D.  W.  Peck,  Superintendent  of  Public  Works,  charged  as  such 
with  the  duty  of  maintaining  and  operating  the  canals  and  canal 
bridges,  wrote  Hon.  George  H.  Whitney,  chairman  of  the  ways 
and  means  committee  of  the  Assembly,  a  letter  regarding  the 
bridge,  in  which  he  stated :  "  The  bridge  now  existing  at  this 
point  was  built  many  years  ago  and  in  spite  of  the  efforts  hereto- 
fore made  by  the  department  to  make  repairs  to  render  it  safe, 
is  in  poor  condition.  At  the  present  time  warning  signs  that  no 
two  vehicles  may  be  on  the  bridge  at  the  same  time,  have  been 
posted.  The  bridge  is  located  on  the  main  traveled  highway  lead-  . 
ing  to  Rome.     On  account  of  its  condition  it  is  not  fit  for  the 


Embbson  v.  State  of  New  Yobk  156 

Oourt  of  CiaimB 

needs  of  travel  at  that  i)oint  The  bill  providing  for  a  new  bridge 
has  my  approval/' 

On  March  13,  1912,  the  Superintendent  of  Public  Works  sent 
a  letter  to  Governor  Dix  regarding  this  bridge  which  contained 
the  following:  '^  I  am  familiar  with  the  condition  of  the  existing 
structure  and  know  that  it  is  not  safe  for  the  heavy  and  constant 
traffic  to  which  it  is  now  subjected.  There  is  no  doubt  in  my  mind 
but  that  a  new  bridge  at  this  place  is  necessary." 

The  bridge  was  of  the  Whipple  arch  type  and  was  too  old  and 
too  light  for  heavy  automobiles  and  trucks.  Some  of  these  trucks, 
when  loaded  with  cruidied  stone  for  State  loads^  weighed  eight 
tons.  The  State  had  actual  notice  of  the  inadequacy  of  the  bridge. 
Provision  was  made  by  chapter  63  of  the  Laws  of  1912  to  build  a 
new  bridge.  Fifteen  months  elapsed.  The  old  bridge  gave  way 
to  the  damage  of  this  claimant  Clearly  the  State  was  negligent 
in  permitting  the  use  of  the  bridge  under  such  circumstances. 

The  claimant  was  not  guilty  of  negligence  contributing  to  Ihe 
accident  or  to  her  injuries.  Her  course  when  she  first  came  onto 
the  bridge  was  erratic,  particularly  at  the  time  her  car  ran  into 
the  suspension  rod.  However,  at  the  time  of  the  actual  falling 
of  the  bridge,  her  car  was  in  a  proper  place  with  claimant  at  the 
wheel  and  nothing  was  done  by  her  at  that  time  to  cause  the 
bridge  to  give  way  and  settle  down.  It  was  contended  by  counsel 
for  the  State  that  the  collision  of  claimant's  auto  with  the  suspen- 
sion rod  was  a  contributing  cause  to  the  accident  The  manner  of 
the  settling  of  the  bridge  and  the  fact  that  it  did  not  commence 
to  settle  at  that  point  show  that  contention  unfounded. 

From  the  very  nature  of  the  accident  the  claimant  must  have 
received  a  severe  shaking  up,  but  the  evid^ice  shows  that  she  got 
out  of  the  car  alone;  that  she  was  attended  by  a  physician  twice 
upon  the  day  she  was  injured  and  three  times  afterwards;  that 
she  rehearsed  during  the  week  following  the  accidrait  and  that 
the  next  time  she  consulted  a  physician  was  November  21st, 
which  was  a  month  and  ten  days  after  the  accident  The  surgeon 
who  operated  on  claimant,  and  who  was  sworn  on  the  trial  on 
behalf  of  the  claimant,  testified  on  cross-examination  that  this  sort 
of  sarcoma  or  tumor  was  caused  in  about  one  case  in  a  thousand 
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by  trauma.  The  surgeon  sworn  l>j  the  State  testified  that  sar- 
coma was  a  malignant  tumor;  that  sarcoma  of  the  ovarj  is  ques- 
tionably due  to  a  blow ;  that  the  ovary  is  suspended  like  a  bell  in 
the  pelvic  cavity  and  could  not  receive  a  blow  direct  and  that 
traumatic  sarcoma  is  found  on  organs  that  receive  a  blow  direct. 
He  also  testified  that  sarcoma  cannot  be  shown  to  be  due  to 
trauma  and  can  only  be  shown  by  the  history  of  the  patient,  and 
that  there  is  no  scientific  proof  of  such  origin;  that  one  person 
in  ten  had  a  history  of  trauma  who  has  sarcoma.  It  can  hardly 
be  held,  under  such  circumstances,  that  the  claimant  has  estab- 
lished that  the  sarcoma  of  the  ovary  was  caused  by  a  blow  received 
in  the  accident  in  question. 
Findings  have  been  made  accordingly. 


Paris,  J.,  ooncurSb 
Ordered  accordingly. 


William  Ballingsb  Smith  t;.  State  of  ITew  Yobk 

No.  13903 
(Dated  NoTember  1,  1916) 

Claim  hased  upon  drcamstances  similar  to  that  of  Marian  Davies  ▼.  State  of 
New  York  herein  reported  as  No.  aago-A. 

The  claimant  is  the  owner  of  lands  under  water  in  what  was  known  as 
the  stub  end  of  the  Mohawk  river  at  the  city  of  Utica.  Award  made  upon 
doctrine  laid  down  in  the  case  of  Williams  v.  City  of  Utica,  217  N.  Y.  162. 

Claim  against  the  State  of  New  York  for  farm  lands  belonging 
to  claimant  appropriated  by  the  State  near  the  city  of  Utica. 

Theodore  L.  Cross,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Frank  K.  Cook,  and 
Michael  H.  Quirk,  Deputy  Attorneys-General),  for  State. 

Fennell,  J. —  The  property  described  in  this  claim  lay  in  the 
bed  of  the  old  channel  of  the  Mohawk  river,  in  the  stub  end  of 
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the  old  channel  left  by  a  river  straightening,  and  was  covered 
with  water.  The  opinion  in  the  Marian  Davies  case  covers  this 
case,  except,  in  this  case,  all  the  land  taken  was  in  the  old  bed  of 
the  Mohawk  river. 

It  is  understood  that  the  property  described  in  this  claim  as 
being  in  the  old  bed  of  the  Mohawk  is  a  portion  of  the  Cosby 
Manor  grant,  so  called,  which  grant  was  passed  upon  in  the  case  of 
Williams  v.  City  of  ITtica,  217  N*  Y.  162,  and  the  award  in  this 
claim  as  to  the  land  in  the  old  bed  of  the  Mohawk  is  made  upon 
that  basis. 


John  I.  MuNBo  v.  State  of  New  Yobk 

No.  2803-A 

(Dated  December  6,  1916) 

There  ia  no  liaUIity  on  the  part  of  a  charitable  or  eleemosynary  Institation 
for  personal  injnries  resulting  from  the  negligence  of  an  employee^ 

In  1909,  John  I.  Munro  while  employed  ae  a  fireman  at  the  Kings 
Park  State  Hospital  at  Kings  Park,  Suffolk  county,  N.  Y.,  and  in  doing 
various  other  sorts  of  work  about  the  institution,  had  occasion  in  the 
course  of  his  duties  to  pass  close  by  some  fifteen  or  twenty  insane 
patients  in  front  of  the  hospital  on  the  public  highway  at  work  assigned 
to  them.  Several  guards  were  with  them;  as  claimant  passed  by  one  of 
the  insane  men  struck  him  on  the  side  of  the  head  with  a  spade,  knocking 
him  down.  Claimant  has  never  recovered  from  the  injury  resulting  from 
this  blow.  He  has  sclerosis  of  the  brain  and  is  totally  incapacitated  from 
doing  any  work  and  cannot  even  care  for  himself.  He  will  never  be  better. 
At  the  time  of  the  injury  he  was  receiving  the  pay  of  sixty-two  doUars 
per  month  and  also  outside  of  his  State  hours  earned  from  twenty-five  to 
forty  dollars  per  month  working  for  individuals.  The  State  paid  him 
monthly  payments  of  a  total  of  $3,716.  In  1915  the  Legislature  passed  an 
act  making  this  a  valid  claim  against  the  State  and  referring  it  to  this 
court  for  determination.  Upon  all  the  facts,  held  that  claimant's  injuries 
amounted  to  $25,000;  an  award  was  made  at  that  figure  less  the  amount 
already  paid  him  by  the  State. 

Ci^iM  against  the  State  of  New  York  for  personal  injuries 
resulting  from  a  blow  inflicted  upon  claimant  by  an  inmate  of  a 
State  hospital 
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Baylis  &  Sanborn,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Harry  P.  Nevins, 
Deputy  Attorney-General),  for  Stata 

A0KSB8OK,  P.  J. —  The  claimant  herein,  John  I.  Munro,  when 
thirty-one  years  of  age,  with  a  wife  and  two  children,  was 
employed  as  a  fireman  by  the  State  of  New  York  at  the  Kings 
Park  State  Hospital  at  Kings  Park,  N.  Y.,  in  the  county  of 
Suffolk.  He  was  receiving  a  salary  of  sixty-two  dollars  per 
month,  and  while  he  was  employed  as  a  fireman  he  did  various 
kinds  of  work  about  the  institution,  and  at  the  time  of  his  injury 
was  doing  electrical  work.  He  was  a  bright  strong  man  who  had 
never  been  sick  and  who  was  earning  from  twenty-five  to  forty 
dollars  per  month  by  doing  work  for  other  people  when  he  was 
not  on  duty  at  the  hospital.  On  the  27th  day  of  September, 
1909,  he  was  outside  the  hospital  grounds  looking  after  some 
electric  wires  across  the  highway  in  front  of  the  hospitaL  Two 
attendants  at  that  time  had  fifteen  or  twenty  insane  inmates  there 
in  front  of  the  hospital  on  the  public  highway  at  work.  As  Munro 
went  by  them,  without  any  warning  whatever  and  without  any- 
thing being  said  by  anybody,  one  of  those  insane  inmates  by  the 
name  of  Sabilski  struck  Munro  on  the  side  of  the  head  with  a 
spade  or  shovel,  knocking  hiTn  to  the  ground.  He  has  never 
recovered  from  the  injury  caused  by  this  blow,  and  the  testimony 
in  the  case  is  that  he  never  will.  The  evidence  shows  that  he  is 
suffering  from  pachy-meningitis  or  sclerosis  of  the  brain,  and  that 
he  is  totally  incapacitated  from  doing  any  work.  He  can  neither 
control  his  body  nor  mind,  and  is  in  such  a  physical  and  mental 
state  that  he  never  can  do  any  work  and  cannot  even  take  care 
of  himself. 

From  the  time  he  was  injured  up  to  October  1,  1915,  he 
received  monthly  payments  from  the  State  amounting  in  all  to 
$3,716.  In  May,  1916,  the  Legislature  passed  an  act,  which  was 
approved  by  the  Governor,  whereby  the  damage  suffered  by  the 
claimant  by  zeaaon  of  the  assault  as  aforesaid  by  said  insane 
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inmate  was  made  a  valid  and  legal  claim  against  the  State  and 
the  same  was  referred  to  this  court  for  determination. 

The  court  has  heard  the  evidence  offered  by  the  claimant  to 
support  his  claim,  pursuant  to  this  act  of  the  Legislature,  and 
finds  that  he  was  damaged  as  a  result  of  this  injury  in  the  sum 
of  $26,000. 

The  learned  Attorney-General  contends  that  this  act  of  the 
L^islature  is  unconstitutional,  because  it  revives  a  legal  claim 
that  has  been  barred  by  the  general  Statute  of  Limitations,  in 
violation  of  article  VII,  section  6,  of  the  Constitution.  We  can- 
not agree  with  the  learned  Attorney-General  in  this  contention. 
The  proposition  seems  to  be  well  established  that  the  claimant  had 
no  cause  of  action  against  the  State  until  the  same  was  created 
by  statute.  There  is  no  liability  on  the  part  of  a  "  charitable  or 
eleemosynary  institution  supported  wholly  or  in  part  by  the  State 
or  a  municipality  for  personal  injuries  sustained  through  the 
negligence  or  misconduct  of  an  agent  or  servant  of  the  institution. 
The  authorities  refuse  to  apply  the  doctrine  of  respondent 
superior  in  such  cases,  and  base  the  nonliability  on  the  theory 
that  the  functions  of  such  institutions  are  governmental  in 
character  and  if  the  funds  appropriated  for  their  maintenance  are 
used  to  pay  damages  recovered  in  actions  for  personal  injuries, 
the  purpose  and  usefulness  of  the  institutions  would  be  wholly  or 
in  part  defeated."  4  L.  R.  A.  (N.  S.)  269;  Martin  v.  State, 
120  App.  Div.  633 ;  105  N.  Y.  Supp.  540 ;  Garland  v.  New  York 
Zoological  Society,  135  App.  Div.  163;  WoodhuU  v.  Mayor,  150 
N.  Y.  450 ;  Smith  v.  State,  169  App.  Div.  438. 

The  doctrine  as  laid  down  by  these  authorities  clearly  estab- 
lishes the  proposition  that  Mimro  had  no  cause  of  action  against 
the  State  until  the  same  was  created  by  statute.  The  statute 
was  enacted  by  the  Legislature  under  and  by  virtue  of  the  power 
which  it  possesses  to  validate  and  provide  for  the  payment  of 
ill^al  private  claims  if  they  are  supported  by  a  moral  obligation 
and  founded  upon  justice.  Wheeler  v.  State  of  New  York,  190 
N.  Y.  406. 

However,  if  we  should  on  the  other  hand  accept  the  theory  of 
the  State  that  the  claim  of  the  claimant  herein  was  based  upon 
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the  negligence  of  State  employees  for  whose  acts  the  State  is 
liable,  it  does  not  appear  from  the  evidence  that  even  in  such  a 
view  of  the  case  the  claim  would  be  barred  by  the  lapse  of  time. 
The  payments  which  the  State  has  made  to  the  claimant  each 
month  from  the  time  of  the  injury  up  to  October  1,  1915,  was  a 
recognition  of  the  Staters  obligation  and  liability  to  the  claimant, 
and  would  have  been  sufficient,  as  between  citizens  of  the  State, 
to  take  the  claim  outside  of  the  Statute  of  Limitation  and  prevent 
its  being  barred  by  lapse  of  time. 

And  so  we  contend  that  either  upon  the  theory  of  the  State 
as  regards  this  case  or  upon  the  theory  of  the  claimant's  attorneys 
and  the  Legislature  which  passed  the  act  in  question,  the  claimant 
would  be  entitled  to  recover.  We  prefer,  however,  to  accept  the 
view  of  claimant's  attorneys  and  the  L^islature  that  the  claimant 
had  no  cause  of  action  against  the  State  until  the  same  was 
created  by  the  act  above  referred  to,  because  such  contention 
seems  to  be  founded  upon  good  reasoning  and  abundant  authority. 

Inasmuch  as  the  claimant  not  only  has  been  ruined  for  life 
but  has  been  placed  in  such  a  situation  that  he  will  always  be  a 
care  to  his  friends,  we  believe  that  the  damages  which  he  has 
suffered  fairly  and  reasonably  amount  to  the  sum  of  $2^,000, 
and  that  an  award  should  be  made  for  that  amount  less  the  sums 
which  the  State  has  paid  him  since  the  date  of  his  injury. 


Malvdta  Besmaut  t;.  State  of  New  Yobk 

No.  2530-A 

(Dated  December  7,  1916) 

Where  tbe  State  authorities  knew  that  a  canal  bridge  was  unsafe  for  loads 
weishins  more  than  two  and  one-half  tons  and  aUowed  it  to  remain  in  that 
condition  over  six  years,  persons  riding  in  ante  busses  over  snch  bridge, 
without  proper  notice  of  defects,  are  not  guilty  of  negligence. 

The  claimant,  Malvina  Beeman,  was  injured  in  April,  1015,  by  the 
coUapsing  of  a  bridge  over  the  Erie  canal  on  the  State  highway  between 
Schenectady  and  Rotterdam  Junction.     The  claimant  boarded  an  auto 
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bus  at  Schenectady  which  made  regular  trips  between  Schenectady  and 
Rotterdam  and  return,  paid  her  fare  and  became  a  passenger  on  the  said 
bus.  About  five  miles  west  of  Schenectady  where  the  highway  passes 
over  an  Erie  canal  bridge  at  what  is  known  as  Van  Slyke's  bridge,  and 
while  the  auto  was  on  the  bridge,  the  latter  collapsed,  dropping  the  bus 
and  the  occupants  down  about  twenty  feet  to  the  canal  bed.  Claimant 
was  a  woman  of  middle  age,  a  housewife,  living  with  her  family.  She 
suffered  a  fractured  skull  and  other  injuries.  Held,  that  the  State  knew 
or  ought  to  have  known  of  the  condition  of  this  bridge  and  that  claimant  ' 
was  not  chargeable  with  negligence  in  not  ascertaining  its  dangerous 
nature;  that  a  notice  that  the  bridge  was  not  safe  for  more  than  two 
and  one-half  tons  cannot  be  taken  as  a  prohibition  to  use  the  bridge  for 
more  than  that  weight.     Claim  allowed. 

CiiAiM  against  the  State  of  New  York  for  injuries  sustained 
while  passing  over  an  Erie  canal  bridge  on  a  State  highway. 

Bockwood  &  McKelvey,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General   (Henry  P.  Nevins, 
Deputy  Attorney-General),  for  State, 

Fennell,  J. —  Claimant  was  injured  in  April,  1915,  by  fall- 
ing off  a  bridge  over  the  Erie  canal  on  the  State  highway  between 
Schenectady  and  Rotterdam  Junction.  An  auto  bus  made 
r^ttlar  trips  between  Schenectady  and  Rotterdam  and  return.  A 
nmnber  of  people  boarded  this  auto  bus  at  Schenectady,  among 
them  being  claimant.  She  paid  her  fare  and  became  a  passenger 
on  the  auto  bus.  It  then  proceeded  on  its  way  toward  Rotterdam, 
along  the  one  main  highway,  which  is  also  a  State  highway, 
between  that  place  and  Schenectady.  About  five  miles  west  of 
Schenectady  the  highway  passes  over  an  Erie  canal  bridge,  known 
as  Van  Slyke's  bridge.  This  bridge  was  of  the  Whipple  type, — 
the  usual  type  of  canal  bridges.  It  had  a  span  of  about  seventy 
feet  The  arches  or  compression  members  of  each  truss  were 
formed  of  eight  by  twelve-inch  white  pine  timbers.  Tlie  tops  of 
each  arch  consisted  of  a  long  horizontal  member  supported  at 
each  end  by  end  pieces  which  ran  diagonally  downward  to  the 
edge  of  the  embankment.  Some  distance  in  from  the  toe  of  each 
arch  two  other  diagonals  ran  up  to  the  top  member,  and  between 
State  Dept.  Kept. —  Vol.  10        11 
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the  tops  of  these  latter  diagonals  extended  another  white  pine 
timber.  This  construction  made  the  middle  part  of  the  upper 
member  of  the  arch  of  double  thickness.  The  toe  of  the  diagonal 
end  piece  where  it  rested  on  the  embankment  was  fitted  into  an 
iron  block.  Tension  rods  passed  from  one  iron  toe  block  to  the 
other  iron  toe  block  of  the  same  truss  on  the  other  embankment 
of  the  canal.  The  bridge  was  built  in  1902.  Various  repairs  had 
been  made  to  the  bridge  from  time  to  time,  but  none  of  the  main 
compression  members  consisting  of  the  diagonal  end  pieces  and 
the  top  chords  had  ever  been  repaired  or  renewed. 

As  the  auto  bus  was  passing  on  to  the  bridge  the  bridge  sud- 
denly collapsed  carrying  the  bus  and  occupants  down  about 
twenty  feet  to  the  canal  bed. 

On  May  26, 1909,  six  years  before  the  accident,  James  Scanlon, 
section  superintendent,  had  sign  boards  made  and  put  up  near 
each  end  of  the  bridge.  These  sign  boards  were  fourteen  inches 
high,  thirty-six  inches  long,  were  painted  white  and  the  letters 
forming  the  notice  were  black.  At  the  time  of  the  accident  one 
of  the  signs  remained  near  the  Rotterdam  end  of  the  bridge  but 
there  is  no  proof  that  the  sign  board  at  the  Schenectady  end  was 
in  place  at  that  time.  The  notice  on  the  sign  boards  was  the  usual 
notice  signed  by  the  Superintendent  of  Public  Works  that  loads 
of  more  than  two  and  one-half  tons  were  forbidden  to  cross  the 
bridge. 

There  are  two  vital  questions  in  this  casa 

First.  Was  the  bridge  in  a  dangerous  condition  and  did  the 
State  know,  or  should  it  have  known,  of  that  condition  ? 

Second.  Was  the  claimant  guilty  of  contributory  negligence  in 
using  the  bridge  as  a  passenger  in  an  auto  bus  while  such  sign 
or  signs  were  posted  near  the  bridge? 

After  the  bridge  had  fallen  portions  of  the  compression  mem- 
bers were  sawed  off  and  were  presented  as  evidence  in  court  on 
the  trial.  It  was  plainly  apparent  that  while  the  outside  of  these 
members  looked  to  be  in  fairly  good  condition,  due  to  their  being 
kept  painted,  many  of  them  were  in  fact  merely  shells.  Some 
portions  of  these  compression  members  produced  in  court,  includ- 
ing the  diagonal  end  pieces,  were  so  rotten  inside  that  witnesses  in 


Bebman  i;.  Statb  of  Kew  Yoke  163 

-  ■  ■  . : .  4 

Ooort  of  Claims 

the  presKice  of  the  court  easily  pulled  them  apart  and  crumbled 
them  in  their  fingers.  The  court  gave  a  very  dose  inspection  to 
the  pieces  of  timber  in  evidence.  From  the  actual  rotten  con- 
dition of  these  timbers  it  seems  incomprehensible  that  the  bridge 
stayed  up  in  place  at  alL  What  kept  it  here,  unless  it  was  the 
force  of  habit  or  the  grace  of  God,  remains  a  mystery.  It  was 
testified  by  bridge  experts  on  the  trial  that  bridges  will  stand  a 
very  heavy  load  at  one  moment  and  shortly  after  fall  under  a 
much  lighter  load.  In  a  case  recently  decided  by  this  court  a 
heavy  auto  truck  loaded  with  crushed  stone  passed  across  the 
canal  bridge  at  Boonville,  and  a  few  minutes  later  the  bridge  went 
down  under  a  light  Ford  automobile.  There  is  no  question  in  the 
mind  of  the  court  that  this  bridge  was  not  only  unsafe  for  a  two 
and  one-half  ton  load  but  was  unsafe  for  any  load.  This  con- 
dition could  have  been  discovered  by  a  proper  test.  No  such  test 
was  ever  made. 

Auto  bus  service  between  Schenectady  and  Rotterdam  had  been 
in  operation  for  several  years.  The  bus  which  fell  into  the  canal 
and  its  predecessor  had  been  making  the  round  trip  several  times 
a  day  for  several  years.  There  were  three  bridges  between 
Schenectady  and  Rotterdam  and  claimant  may  or  may  not  have 
read  these  warning  notices.  She  had  been  traveling  over  this 
road  and  bridge  in  an  auto  bus  for  several  years.  The  warning 
signs  had  been  up  some  six  years.  Claimant  had  passed  over  the 
bridge  in  this  forty  passenger  auto  bus  several  times  a  week  for 
several  years  and  to  all  appearances  the  bridge  would  hold  much 
more  than  two  and  one-half  tons  for  she  had  been  many,  many 
times  a  part  of  a  load  much  Heavier  than  two  and  one-half  tons 
which  had  gone  safely  over  the  bridga  Whatever  the  form  of 
the  notice,  the  fact  that  traffic  was  not  actually  stopped  over  the 
bridge,  gave  the  notice  the  character  of  a  warning  of  its  not  being 
safe  for  more  than  two  and  one-half  tons  and  cannot  be  taken  as 
a  prohibition  to  use  the  bridge  for  more  than  two  and  one-half 
tons. 

The  outside  of  the  timbers  being  apparently  firm  and  hard 
and  heavy  loads  passing  and  repassing  many  times  a  day  over  this 
bridge  during  a  number  of  years  would  lead  those  using  the 
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bridge  to  believe  that  it  was  safe  for  a  much  heavier  load  than 
two  and  one-half  tons.  If  the  Superintendent  of  Public  Works 
knew  or  had  reason  to  believe  that  the  bridge  was  not  safe  for 
loads  weighing  more  than  two  and  one-half  tons  it  was  his  duty 
to  have  a  test  made  and  find  out  what  was  the  actual  condition 
of  the  bridge.  If  found  to  be  in  a  dangerous  condition  for  two 
and  one-half  tons  or  any  other  usual  load  which  might  be  expected 
to  pass  over  such  a  bridge  in  such  a  place,  he  should  cause  to  be 
put  up  sufficient  signs  to  attract  the  attention  of  all  persons  who 
might  desire  to  use  the  bridge,  and  then,  within  a  reasonable 
time,  make  such  repairs,  changes,  or  replacements  as  would  make 
the  bridge  a  proper  bridge  for  the  traffic  to  be  accommodated  at 
that  locality  at  that  time.  If  the  State  authorities  who  caused 
these  warning  signs  to  be  placed  at  these  bridges  knew  that  the 
bridges  were  unsafe  for  loads  of  more  than  two  and  one-half  tons, 
and  still  permitted  the  bridges  to  continue  in  that  condition  for 
six  years,  it  would  seem  that  such  a  procedure  was  in  fact  an 
attempe  to  provide  a  defense  of  contributory  negligence  in  some 
future  litigation,  if  such  a  bridge  should  fall,  instead  of  providing 
a  safe  substantial  bridge  as  demanded  by  the  traffic  at  that  place. 

Families  from  all  over  America  are  touring  the  State  highways 
of  New  York  State  all  simimer  long.  Th^  are  passing  over 
these  canal  bridges  along  our  great  central  State  highways.  They 
are  entitled  to  have  a  dangerous  bridge  properly  so  noticed  or 
barricaded.  Small  sign  boards  placed  over  to  one  side  of  the 
road  and  left  there  for  five  years  do  not  constitute  the  kind  of 
protection  to  which  the  citizens  of  this  and  other  States  are 
entitled  when  they  are  passing  over  bridges  built,  owned  and 
maintained  by  the  State  of  New  York. 

It  is  difficult*  to  determine  just  how  far  the  auto  bus  had 
gotten  onto  the  bridge  when  it  fell.  Most  of  the  witnesses  testi- 
fied to  three  or  four  feet.  Mrs.  Olive  King  stated  she  was  on  the 
fourth  seat  from  the  front  and  that  the  bridge  fell  just  as  she  got 
onto  it  Photographs  showing  the  auto  bus  standing  right  side 
up  in  the  bed  of  the  canal  and  entirely  clear  of  the  abutment, 
would  indicate  that  it  had  gotten  pretty  well  onto  the  bridge  when 
it  felL     This  latter  is  a  deduction  and  while  reasonably  strong 
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can  hardly  be  taken  as  conclusive  proof  against  a  large  number 
of  witnesses,  even  if  most  of  them,  having  been  passengers,  are 
interested  in  the  event  of  this  litigation.  The  bridge  timbers 
were  so  rotten  that  the  bridge  might  well  have  started  to  fall 
as  soon  as  any  appreciable  load,  particularly  a  moving  load, 
started  over  it. 

The  claimant,  a  married  woman  living  with  her  family  and 
doing  the  housework,  was  severely  injured.  She  suffered  a  frac- 
tured skull,  had  teeth  knocked  out,  received  a  large  deep  tear  in 
the  forearm  and  other  injuries.  An  award  has  been  made  to  her 
in  the  sum  of  $3,500. 


Lanelle  M.  Sheabman  v.  State  of  New  Yoek  - 

No.  2647-A 
Thomas  A.  Sheabman  v.  State  of  New  Yoek 

No.  2648-A 

(Dated  December  21,  1916) 

Tlie  sIriddinK  of  an  automobile  on  a  sidehill  stretch  of  State  highway  which 
was  heinK  repaired  by  a  contractor  under  eontract  with  the  State  and 
which  skidding  resulted  in  injuries  to  the  claimants  was  in  part  due  to  the 
nesligence  of  the  State. 

On  the  Pompey-Jamesville  highway,  No.  669,  is  a  hillside  stretch  known 
as  Barrows  HiU  just  north  of  the  hamlet  of  Pompey,  Onondaga  county. 
The  highway  was  maintained  by  the  State.  On  May  14,  1915,  the  State 
entered  into  a  contract  for  the  repair  of  this  road  by  the  application 
thereto  of  a  specified  top-coating  containing  oil  and  small  stone.  When 
properly  done  this  top-ooating  formed  a  dry  surface.  On  this  particular 
hill  stretch,  however,  the  oil  was  so  applied  as  to  flood  portions  of  the 
road  bed  and  the  claimants  going  over  it  on  July  30,  1915,  were  injured 
by  the  skidding  and  turning  over  of  the  car  in  which  they  were.  Under 
the  circumstances  which  are  set  forth  in  the  opinion  an  award  Wks  made 
to  Lanelle  M.  Shearman,  who  was  in  the  car  with  her  young  child,  but 
the  claim  of  Thomas  A.  Shearman  was  not  aUowed,  these  findings  being 
based  upon  the  negligence  of  the  State,  but  in  the  case  of  Thomas  A. 
Shearman  it  being  found  that  he  was  guilty  as  driver  of  the  car  of 
contributory  negligence.  Both  of  these  claims  grew  out  of  the  same 
aocident  and  are  discussed  together  in  the  opinion. 
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Claim  against  the  State  of  New  York  resulting  from  injuries 
received  on  a  State  high  road  which  was  being  negligently  repaired 
by  a  contractor  for  the  State. 

Clayton  B.  Lusk  and  John  Shay,  for  claimants. 

Egburt  E.  Woodbury,  Attorney-General  (Henry  P.  Kevins, 
Deputy  Attorney-General),  for  State. 

Feihtbll,  J. —  These  two  claims  grew  out  of  the  same  accident 
and  are  discussed  together  in  this  opinion* 

On  July  30,  1915,  claimant  was  injured  in  an  automobile  acci- 
dent which  occurred  on  that  portion  of  the  Pompey-JamesviUe 
highway,  No.  669,  known  as  Barrows  Hill,  about  one  and  one- 
quarter  miles  north  of  the  hamlet  of  Pompqr  in  the  county  of 
Onondaga.  Said  highway  was  maintained  by  the  State  under  the 
patrol  system.  On  May  14,  1915,  a  contract  was  let  by  the  State 
of  New  York  to  Dana  W.  Robins,  Inc.,  providing  for  the  repair  of 
sections  of  certain  highways  including  the  one  above  mentioned. 
This  repairing  was  in  fact  a  top-coating  of  oil  and  stone  in  the 
proportion  of  one-fourth  of  a  gallon  6i  oil  and  eighteen  pounds  of 
stone  to  the  square  yard.  This  proportion  would  make  the  oil  one- 
twenty-second  of  an  inch  thick  (the  thickness  of  a  ten-cent  piece) 
and  the  stone  about  one^f  ourth  of  an  inch  thick 

In  doing  the  work  on  Barrows  Hill  the  westerly  side  of  the  road 
was  oiled  first  and  stone  scattered  over  it;  then  the  easterly  side 
was  oiled  next  and  stone  scattered  over  it  There  was  a  greater 
proportion  of  oil  placed  on  the  easterly  side  than  was  called  for  in 
the  specifications  and  contract.  This  disproportion  was  so  great 
on  certain  portions  of  the  easterly  side  of  the  macadam  on  Bar- 
rows Hill  that  it  produced  a  slippery  and  dangerous  condition. 

Claimants  were  starting  out  in  an  automobile  trip  in  a  six-cylin- 
der roadster,  weighing  about  3,500  pounds.  Claimant  Lanelle  M. 
Shearman  was  holding  their  only  child,  about  three  years  of  age, 
m  her  lap.  Proceeding  northerly  from  their  home  in  Cortland 
they  came  onto  the  road  which  was  being  resurfaced  with  oil  and 
stone  and  passed  along  over  same  to  Barrows  Hill.    The  car  was 
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proceeding  at  the  rate  of  about  twenty  miles  an  hour  when  it 
started  down  Barrows  Hill.  On  Barrows  Hill  the  highway  con- 
sists of  a  macadam  road  in  the  center  with  a  dirt  roadway  or 
shoulder  on  each  side.  On  the  easterly  side  —  being  the  down- 
hill traffic  side  —  the  dirt  nest  to  the  macadam  was  worn  away, 
leaving  a  groove  next  to  the  macadam  varying  from  three  and  one- 
half  to  five  and  one-half  inches  deep  and  also  varying  in  width. 
This  groove  was  worn  by  the  drivers  of  loaded  wagons  driving 
with  one  wheel  off  tlie  macadam  and  in  the  edge  of  the  dirt  as  a 
help  in  holding  back  the  wagon  on  the  hill,  and  also  as  an  addi- 
tional way  of  breaking  by  cramping  the  front  wheel  of  a  loaded 
wagon  against  the  stone  edge  or  shoulder. 

Just  after  the  car  started  down  Barrows  Hill  the  hind  wheels 
slipped  on  the  oily  surface  and  slewed  to  the  right  and  off  the 
macadam  part  of  Uie  road ;  the  right  front  wheel  also  went  off  the 
macadam.  Claimant  Thomas  A.  Shearman  swung  the  front  of 
the  car  to  the  right  and  this  brought  the  four  wheels  of  the  car  on 
to  the  dirt  shoulder  of  the  road.  The  machine  was  in  high  gear. 
Mr.  Shearman  then  turned  the  front  wheels  of  the  car  to  the  left 
and  put  on  more  gas.  The  left  front  wheel  got  in  the  groove  men- 
tioned and  crowded  against  the  stone  edge  of  the  macadam  portion 
of  the  highway.  The  car  proceeded  down  the  hill,  which  hill  has 
a  7  per  cent  grade,  with  his  left  front  wheel  so  grinding  against 
the  stone  shoulder  for  a  short  distance  when,  suddenly,  the  left 
front  tire  was  torn  from  the  wheel  and  the  machine  started  to  the 
left  and  diagonally  downward  across  the  road,  the  left  front  iron 
rim  cutting  a  groove  in  the  macadam  portion  of  the  road.  The 
back  end  of  the  car  slewed  to  tihe  right  on  the  oily  surface  of  the 
easterly  side  of  the  road  and  the  car  continued  in  this  way  until 
near  the  westerly  side  of  the  macadam  it  rolled  over  and  finally 
stopped,  right  side  up  pointed  up  the  hill  near  the  bank  which 
formed  the  westerly  edge  of  the  dirt  shoulder  on  the  westerly  side 
of  the  road. 

Claimants  were  severely  injured.  Their  only  child  which  Mrs. 
Shearman  was  holding  on  her  lap  was  uninjured.  At  the  time  of 
the  accident  claimant,  Mrs.  Lanelle  M.  Shearman,  was  thirty-two 
years  of  age,  was  five  feet  seven  and  one-half  inches  tall,  weighed 
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about  150  pounds^  had  had  no  previous  injuries  and  was  in  good 
physical  condition.  Her  injuries  due  to  the  accident  were  as  fol- 
lows: left  wrist  sprained;  contusion  left  elbow;  contusion  left 
hand;  contusion  left  side  forehead  and  temple;  contusion  right 
1^  between^ knee  and  ankle;  seven-inch  cut  on  left  1^;  wound  on 
instep;  fracture  of  the  coccyx;  fracture  of  the  eleventh  rib  on 
the  left  side;  fracture  transverse  process  first  and  second  lumbar 
vertebra;  fracture  of  the  left  remus  of  the  ischium  and  conse- 
quent overlapping  of  one-half  inch ;  dislocation  of  the  sacro-iliac 
joint  about  one-half  to  three-quarters  of  an  inch,  thus  tipping  the 
pelvic  bones  and  making  the  left  leg  one-half  and  three-fourths  of 
an  inch  shorter  than  the  right  and  causing  a  curvature  of  the 
spine.  The  fractures,  dislocationfi  and  curvature  mentioned  were 
shown  by  X-ray  plates.  The  shortening  of  the  leg  and  curvature  . 
of  the  spine  are  permanent  Claimant  suffered  very  severe  pain 
for  a  long  time.  She  struck  the  road  or  was  struck  by  the  rolling 
car  with  such  great  force  across  the  lower  portion  of  her  back  that 
three  blood  tumors  formed  and  had  to  be  drained.  In  attempting 
to  walk  she  fell  a  number  of  times.  The  nerves  which  control 
the  muscles  of  her  left  1^  pass  out  through  the  opening  which  was 
made  smaller  and  deformed  by  the  fracture  of  the  ischium. 

The  injuries  of  claimant  Thomas  A.  Shearman  consisted  of  a 
broken  nose,  leaving  a  permanent  scar  on  top  of  nose;  sternum- 
clavicular  dislocation ;  fracture  and  crushing  in  of  sternum ;  con- 
cussion of  brain;  fracture  of  skull;  injury  to  muscles  of  back  and 
neck ;  many  contusions  and  lacerations,  some  of  which  were  filled 
with  dirt  and  oil,  all  of  which  produced  a  severe  nervous  shock. 

The  evidence  in  this  case  shows  that  the  easterly  side  of  the 
macadam  portion  of  the  road  on  Barrows  Hill  had  much  too  large 
a  percentage  of  oil  to  the  amount  of  stone  used ;  also  that  the  oil 
and  stone  placed  on  the  road  on  the  same  highway  to  the  south  of 
Barrows  Hill  produced  a  firm  dry  surface.  Mr.  Shearman  driv- 
ing over  this  newly  placed  oil  and  stone  to  the  south  of  Barrows 
Hill  and  finding  it  hard  and  good  wheeling  naturally  expected  the 
remainder  of  the  same  road,  being  resurfaced  at  the  same  time,  to 
be  in  substantially  the  same  condition.  Of  course  the  State  had 
the  right  to  oil  the  entire  macadam  portion  of  the  highway  and 
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put  no  stone  in  it,  in  which  case  the  driver  of  an  auto  could  see  his 
danger  all  the  time.  The  condition  of  the  resurfaced  macadam 
south  of  Barrows  Hill  led  the  claimant  into  a  theretofore  undis- 
closed dangerous  place,  especially  going  down  a  hill  with  a  7  per 
cent  grade.  Had  the  road  on  Barrows  Hill  been  in  the  same  con- 
dition as  the  road  to  the  south  thereof  the  speed  of  about  twenty 
miles  an  hour  might  not  have  been  at  all  excessive.  Wh^i  the 
auto  slewed  off  the  macadam  onto  the  dirt  portion  of  the  road  Mr. 
Shearman  and  his  family  were  put  in  a  dangerous  position.  The 
principle  of  law  that  a  party  who  places  another  in  peril  cannot 
complain  if  he  does  not  exercise  the  best  judgment  in  extricating 
himself  from  such  peril  (Voak  v.  N.  C.  R.  R.  Co.,  75  N.  Y.  320) 
is  not  quite  applicable  to  this  case.  It  is  true  the  negligence  of  the 
State  placed  the  occupants  of  the  Shearman  car  in  a  dangerous 
position,  and  if  he  was  forced  by  the  then  circumstances  to  make 
a  quick  choice  of  alternative  dangerous  courses  he  would  not  be 
held  necessarily  to  the  best  choice.  But  in  this  case  when  the  rear 
wheels  slewed  off  the  macadam  and  he  turned  the  left  front  wheel 
also  onto  the  dirt  shoulder  the  reasonable  thing  for  him  to  have 
done  was  to  put  on  his  brakes,  get  into  low  gear  and  then  back 
on  the  macadam  if  he  chose,  proceeding  with  care  down  the  7  per 
cent  grade.  He  had  come  over  some  miles  of  resurfaced  road  and 
found  it  all  right  for  normal  speed  or  more,  but  he  found 
from  the  sudden  slewing  of  the  car,  it  being  a  bright  clear  day, 
that  there  was  a  slippery  oily  condition.  He  had,  therefore,  rea- 
son to  expect  that  there  might  be  other  oily  slippery  spots  on  the 
hill.  He  had  his  wife  and  their  only  child  with  him.  Reasonable 
prudence  would  have  dictated  brakes  and  low  gear.  Had  the  auto 
been  still  on  the  slippery  macadam  the  use  of  the  brakes  might 
have  been  bad  judgment,  but  he  was  off  the  macadam  and  on  the 
dry  dirt  shoulder.  Mr.  Shearman  was  not  charged  with  notice-of 
the  sharp  stone  shoulder  at  the  edge  of  the  macadam.  It  was  not 
such  a  shoulder  that  a  high-powered  car  could  not  well  get  over, 
but  his  method  of  attempting  to  get  over  it  was  an  improper  one. 
The  tearing  off  of  the  left  front  tire  might  have  been  due  to  a 
number  of  causes,  the  most  probable  being  the  application  of  more 
gas,  meaning  extra  power,  plus  the  weight  of  the  car  and  occu- 
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pants  on  the  7  per  cent  down  grade,  all  making  a  diagonal  drag 
across  the  left  front  tire  as  it  was  pushed  against  the  sharp  stone 
edge  of  the  shoulder  of  the  macadam  and  slipped  along  parallel 
with  the  shoulder  and  pressing  powerfully  against  it  When  the 
tire  did  finally  rip  off,  the  iron  rim  dug  into  the  macadam  and 
formed  a  sort  of  drag  on  the  left  front  part  of  the  car,. causing  the 
car  to  slew  on  the  oil  in  an  arc  around  this  rim  made  line  as  a 
base,  and  finally  the  momentum  of  the  car  moving  sidewise  and 
meeting  the  resistance  of  the  dry  surface  on  the  west  side  of  the 
road,  rolled  over  and  stopped,  right  side  up,  pointing  up  the  hill 
and  near  the  westerly  baflk  forming  the  westerly  side  of  the  road. 
It  is  difficidt  to  say  just  how  much  the  slippery  condition  of  the 
roadway  where  the  car  got  back  on  it  again  had  to  do  with  the 
final  tipping  over  and  consequent  injuries.  It  certainly  was  a 
large  causative  factor.  Whatever  Mr.  Shearman  might  have  done 
thereafter  to  prevent  the  accident  was  absolutely  cut  off  by  the 
slewing  around  on  the  slippery  surface  and  thus  taking  all  control 
out  of  his  hands.    From  that  moment  he  was  helpless. 

The  two  phases  of  this  accident  —  the  slewing  off  the  macadam 
and  the  slewing  across  the  road  after  the  car  got  back  on  again  — 
while  distinct,  occurred  in  a  very  brief  period  of  time,  seconds  at 
the  most.  The  first  slewing  was  caused  directly  by  the  negligence 
of  the  State.  The  second  was  the  result  of  the  Staters  negligence 
both  in  the  original  slewing  and  the  slippery  condition  where  the 
second  slewing  occurred,  but  Mr.  Shearman  was  also  negligent  in 
putting  on  power  and  trying  to  push  up  over  the  shoulder  without 
first  putting  on  his  brakes  and  getting  into  low  gear.  His  con- 
tributory negligence  bars  his  recovery. 

Mr.  Shearman's  contributory  negligence  does  not  bar  his  wifrfs 
recovery.  Hoag  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  11  N.  T.  199,  and 
the  decisions  following  are  authority  for  the  holding  that  his  n^li- 
gence  cannot  be  imputed  to  her.  They  had  traveled  many  miles 
together  and  she  r^arded  him  as  a  competent,  careful  driver. 
When  the  emergency  arose  she  could  not  be  required  to  seize  the 
steering  wheel  or  interfere  with  the  driver.  That  would  make  mat- 
ters worse.  Besides  her  whole  attention  would  and  should  be 
given  to  their  child,  about  three  years  old.    That  she  was  giving 
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her  whole  attention  to  the  child  may  be  concluded  from  the  fact 
that  she  was  holding  the  child  in  her  lap  and  that  while  the 
child  came  through  unhurt  the  mother  was  made  a  cripple  for  life. 

It  is  contended  that  the  work  of  oiling  and  stoning  was  the 
work  of  an  independent  contractor  and  not  having  been  accepted 
by  the  State  at  the  time  of  the  accident,  the  State  was  relieved 
from  liability.  We  cannot  agree  with  this  contention.  The  State 
cannot  thus  relieve  itself  from  liability.  The  road  remained  in 
control  of  and  under  the  jurisdiction  of  State  authorities  and  was 
actually  being  inspected  and  patrolled  by  them  while  the  work  was 
in  progress  and^  in  addition,  this  road  was  at  the  time  of  the 
accident  open  for  public  travel.  The  case  of  Turner  v.  City  of 
Newburgh,  109  N.  Y.  301,  would  seem  to  be  conclusive  on  this 
point. 

While  Mr.  Shearman's  injuries  were  very  severe  and,  in  addi- 
tion, he  had  been  put  to  a  very  large  ezp^ifle  because  of  the 
injuries  to  his  wife,  himself  and  damages  to  his  car,  still  we  feel 
that  his  own  negligence  contributed  toward  the  accident  and  his 
claim  should  be  dismissed. 

Without  the  State's  negligence  this  accident  woidd  not  have 
happened,  and  while  Mr.  Shearman's  negligence  bars  his  recovery 
his  negligence  cannot  bar  his  wife's  recovery.  Her  injuries,  as 
above  stated,  were  very  serious,  and  her  crippled  condition  will  be 
permanent  We  have  made  an  award  to  her  in  the  sum  of 
$9,000. 
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FIRST    DISTRICT 


In  the  Matter  of  the  Complaint  of  Albbet  Mobitz  and  Others 
against  the  Edison  Electbic  Illuminating  Company  of 
Bbooklyn 

Case  No.  1540 

(Public  Service  Commission,  First  District,  October  27,  1910  ) 

Powers  of  CommiMion  —  rate  regulation  of  electrical  corporations  —  powers 

of  investiaation  not  limited  to  specific  complaints. 
Practice  and  procedure  of  Commission  —  notice  of  complaint  against  rates  of 

electrical  corporations  —  reasonable  notice  adequate. 
Sate  regulation  —  electrical  corporations  —  determination  of  fair  value  of 

property  a  basis  for  rate  making. 
Valuation  —  electrical  corporations  —  contingencies  and  imperfect  inventory  — 

aUowance  of  over  $470,000. 
Valuation  —  electrical  corporations  —  engineering  —  aUowance  of  4.a  per  cent 

adequate. 
Valuation  —  electrical  corporations  —  interest  during  construction. 
Valuation  —  electrical  corporations  —  land  —  present  value  for  rate  purposes. 
Valuation  —  electrical    corporations  —  accrued    depreciation  —  straight     line 

method. 
Valuation  —  electrical  corporations  —  overhead  and  development  expenses  not 

chargeable  to  capital  if  already  charged  to  operation. 
Valuation  —  electrical  corporations  —  patent  rights  not  valued  for  rate  pur- 
poses. 
Valuation  —  electrical  corporations  —  franchise  value  not  aUowed  for  rate  pur- 
poses. 
Valuation  —  electrical  corporations  —  cost  of  unifying  system  —  no  aUowance 

for  securities  issued  in  excess  of  value  of  tangible  property. 
Valuation  —  electrical     corporations  —  organisation     expenses     of     laoo/xx) 

aUowed. 
Valuation  —  electrical  corporations  —  going  value  —  large  average  earnings. 
Valuation  —  electrical  corporations  —  total  vaue  of  property. 
Rate  of  return  —  electrical  corporations  —  return  of  7  per  cent  adequate. 
Cost  of   service  —  electrical  corporations  —  rate  investigation  expenses  not 

applicable  as  normal  operating  charge. 
Cost  of  service  —  electrical  corporations  —  employees'  profit-sharing  fund  — 

only  permanent  contributions  chargeable  to  operation. 
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Cost  of  service  —  electrical  corporations  —  depredation  charges  allowed  on 
iMisis  of  accrued  depreciation  —  straight  line  method  of  computation. 

Rates  and  charges  —  electrical  corporations  —  excessive  profits  justify  rate 
reduction. 

Rates  and  charges  —  electrical  corporations  —  rates  to  cover  cost  of  service. 

Rate  differentiation  —  electrical  corporations  —  differentiation  according  to 
time  and  conditions  of  service  not  unjust  discrimination. 

Rates  —  electrical  corporations  —  reduction  of  retail  rates. 

Rates  —  electrical  corporations — maximum  demand  rates  — method  of  deter- 
mining maximum  demand. 

Rates  and  charges  —  electrical  corporations  —  cost  of  lamp  renewals  —  type  of 
lamps  to  be  supplied. 

Rates  and  charges  —  electrical  corporations  —  minimum'  charge  of  $ia  per 
year. 

Rates  —  electrical  corporations  —  flat  rate  not  productive  of  profitable  long 
hour  consumption. 

Rates  —  electrical  corporations  —  retail  rates  excessive. 

Rates  —  electrical  corporations  —  differentiation  of  rates  —  small  group  rates 
to  insure  profit  from  every  customer  not  desirable. 

Rates — electrical  corporations  —  wholesale  rates  —  quantity  rates  to  be  super- 
seded by  maximum  demand  and  hours  use  rates. 

Rates  —  electrical  corporations^— maximum  demand  rates  —  method. 

Rates — electrical  corporations  —  high  tension  rates  —  quantity  consumption 
rates  for  individual  consumers  to  be  abolished. 

Rates  —  electrical  corporations  —  revision  of  rates  required  —  order  entered. 

Respondent's  contention,  at  the  close  of  the  hearings,  that,  as  the  com- 
plaint was  directed  solely  to  the  existing  rate  of  twelve  cents  and  the 
proposed  rate  of  eleven  cents  per  kilowatt  hour,  and  notice  of  the  hearing 
was  limited  thereto,  the  investigation  should  have  been  confined,  under 
sections  71-72  of  the  Public  Service  Commissions  Law,  to  the  cause  for 
such  complaint,  cannot  be  sustained  in  view  of  the  provision  in  section 
72  that  the  Commission  "may  consider  all  facts  which  in  its  judgment 
have  any  bearing  upon  a  proper  determination  of  the  question  although 
not  set  forth  in  the  complaint  and  not  tnthin  the  allegations  contained 
therein;"  also  because  the  complaint  alleged  discrimination  in  rates 
charged  to  different  classes  of  consumers;  and  because  proceedings  herein 
are  governed  by  section  86  of  the  Public  Service  Commissions  Law,  which 
gives  the  Commission  broad  powers  of  rate  regulation. 

Service  upon  the  respondent  of  a  complaint  against  its  rates  was 
reasonable  notice  that  the  Commission  would  exercise  all  the  powers 
under  the  provisions  of  the  statute  pertinent  thereto,  and  gave  the 
respondent  a  reasonable  opportunity  to  prepare  its  defense. 

To  ascertain  the  value  of  the  physical  property  is  the  first  step  toward 
the  determination  of  the  ultimate  question  of  "  fair  value  "  of  the  prop- 
erty for  rate  making  purposes. 

The  largest  item  of  difference  in  the  valuation  of  the  physical  property 
of  the  Edison  Electric  Illuminating  Company  of  Brooklyn  was  about 
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$649,000  under  the  head  of  contingencies  and  incomplete  inventory, 
which  appraised  by  the  respondent's  engineers  to  December  31,  1913,  at 
$1,119,224,  and  by  the  Coounission's  engineers  at  only  $470,398.  Held, 
that,  in  view  of  the  relative  completeness  of  the  record  herein,  the  allow- 
ance for  contingencies  must  be  chiefly  for  imperfect  inventory,  and  large 
allowances  in  other  cases  and  circumstances  do  not  justify,  in  view  of 
the  testimony  herein,  a  departure  from  the  allowance  fixed  by  the  Com- 
mission. 

An  allowance  is  made  for  engineering  of  4.2  per  cent  on  the  appraised 
value  of  the  physical  property,  including  contingencies  and  incomplete 
inventory,  against  the  contention  of  the  respondent  that  the  allowance 
should  be  5.4  per  cent. 

In  accordance  with  the  practice  of  the  Coounission  and  decisions  of 
the  courts  in  the  appraisal  of  physical  property  for  capitalization  and 
rate  cases,  deduction  will  be  nmde  for  both  physical  and  functional 
depreciation,  computed  by  the  straight  line  method,  from  the  cost  of  repro- 
duction new  of  the  physical  property.  Where  a  generating  station,  which 
was  constructed  by  one  of  the  predecessor  companies,  is  but  little  used, 
but  the  cost  of  additional  facilities  at  the  other  station  to  duplicate  the 
service  is  not  determinable  from  the  records,  the  entire  value  of  the 
former  will  be  allowed,  but  said  allowance  is  not  to  be  construed  as  a 
precedent  that  property  in  excess  of  reasonable  needs  for  service  is  to 
be  included  in  a  valuation  for  rate  purposes. 

No  allowance  will  be  made  for  patent  rights  for  which  securities  have 
been  issued  because,  having  a  limited  life,  sound  accounting  requires  that 
their  cost  should  be  amortized  and  because  they  no  longer  represent 
property  used  in  the  electrical  service  to  the  public.  No  deduction  will 
be  made  from  working  capital  for  consumers'  deposits  because  if  no  such 
deposits  were  received  the  respondent  would  have  to  supply  an  equivalent 
amount  of  capital  on  which  it  would  be  entitled  to  a  return.  Under  the 
circumstances  herein  no  addition  will  be  made  to  working  capital  for 
unbilled  current,  because  to  do  so  would  require  a  revision  of  the 
accounts,  increasing  the  surplus  of  the  respondent  by  the  amount  of  said 
unbilled  current  and  the  revenues  for  the  current  year  by  the  excess  of 
the  unbilled  current  for  the  current  year  over  that  of  the  preceding  year. 

Interest  on  land  is  not  allowed  in  a  rate  case  where  the  present  value 
of  land  is  used.  Charges  to  capital  of  sums  aggregating  over  $4,000,000 
for  overhead  and  development  expenses  will  not  be  allowed  when  it  has 
been  the  practice  of  the  respondent  to  charge  them  to  operation  in  accord- 
ance with  the  accounting  provisions  of  the  Commission,  and  a  different 
ruling  would  require  a  revision  of  the  accounts  and  a  transfer  from 
operating  charges  to  profits  of  an  annual  sum  of  about  $335,000,  which 
would  be  sufficient  to  pay  a  fair  rate  of  return  on  the  entire  capital 
charge  in  dispute. 

In  accordance  with  well  established  law,  no  allowance  will  be  made  for 
franchise  value  in  a  valuation  of  property  for  rate  purposes.  An  allow- 
ance of  over  $3,500,000  was  claimed  by  the  respondent  for  commissions 
and  other  expenses  incident  to  the  issuance  of  securities  and  for  securities 
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issued  in  excess  of  the  value  of  tangible  property  acquired  from  predeces- 
sor companies.  Held,  that  the  only  claim  that  can  be  made  upon  the 
public  is  for  a  fair  return  on  property  devoted  to  the  public  use  and 
not  on  securities  issued,  that  economy  and  efficiency  resulting  from  the 
unification  of  the  electrical  system  cannot  be  valued  any  more  than 
advanced  legislation  which  promotes  the  security  of  the  investors,  and 
that  services  in  connection  with  organization  and  promotion  will  be  con- 
sidered under  the  head  of  organization  expenses. 

On  the  basis  of  the  charges  made  on  the  books  of  the  respondent  and 
its  predecessors,  whose  records  have  been  found  to  be  complete,  an  allow- 
ance will  be  made  for  organisation  expenses  in  the  amount  of  $200,000 
out  of  a  total  of  $1,358,238  claimed  by  the  company. 

Where  the  average  returns  upon  a  fair  valuation  of  the  property 
throughout  the  history  of  the  business  exceeded  7  per  pent  and  in  fact 
amounted,  as  in  the  case  herein,  to  0  per  cent  upon  the  valuation,  no 
deficiency  in  a  fair  ^ate  of  return  exists  to  support  a  contention  that  an 
allowance  for  going  value  should  be  made. 

The  total  value  of  the  property  of  the  Edison  Electric  Illuminating 
Company  of  Brooklyn  is  appraised  for  rate  purposes  as  of  January  1, 
1016,  at  a  round  sum  of  $22,000,000,  which  is  more  than  the  total  capital 
provided  by  the  investors,  and  comprises  as  follows:  Cost  of  construc- 
tion, material,  labor,  contingencies  and  engineering,  $26,260,504;  interest 
during  construction,  $305,000;  deduction  for  accrued  depreciation,  $7,140,- 
000,  leaving  a  net  present  value  for  physical  property  of  $19,434,504; 
land,  $1,160,000;  working  capital,  $1,000,000,  and  organisation  expenses, 
$200,000,  making  a  total  of  $21,704,000. 

It  was  contended  on  behalf  of  the  respondent  that  8  per  cent  should 
be  allowed  as  the  proper  rate  of  return,  and  in  support  thereof  it  was 
testified  that  securities  had  been  issued  at  prices  making  the  average  cost 
of  money  to  the  respondent's  system  about  6%  per  cent.  It  was  adduced 
at  the  hearing,  however,  that  this  was  an  excessive  cost  of  money,  and 
was  due  to  the  fact  that  8  per  cent  dividend  paying  stock  and  6  per  cent 
debentures  were  issued  at  par,  although  the  market  value  was  far  above 
par,  and  that  the  mortgage  bonds  of  the  system  were  selling  on  a  5  per 
cent  basis  and  the  stock  on  a  basis  of  less  than  7  per  cent.  Held,  that 
a  7  per  cent  return  would  be  adequate  to  permit  the  payment  of  5  per 
cent  interest  on  bonds  and  8  per  cent  dividends  on  stock  to  provide  a 
sufficient  reserve  for  surplus  and  contingencies.  A  reduction  of  rates,  it 
was  contended,  would  necessitate  a  reduction  in  the  rate  of  dividends 
paid  by  the  respondent.  Held,  that  the  obligations  of  the  public  must 
be  based  on  the  requirement  of  a  fair  return  on  fair  value,  not  on  the 
interest  and  dividends  paid  on  an  inflated  capitalisation. 

Expenses  of  extraordinary  character,  including  $70,  000  incurred  in  con- 
nection with  the  rate  investigation,  are  not  properly  chargeable  to  opera- 
tion to  determine  the  normal  cost  of  service. 

An  annual  contribution  of  $80,000  to  an  investment  fund  for  the  benefit 
of  employees  under  a  profit-sharing  plan,  which  was  formerly  charged 
against  surplus,  will  be  permitted  as  an  operating  charge,  provided  said 
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contribution  will  continue  regardless  of  the  effect  of  a  revision  of  rates 
upon  dividends 

The  cost  of  operation  will  include  an  annual  charge  for  depreciation 
based  upon  the  finding  of  the  Commission  for  accrued  depreciation  and 
computed  on  the  straight  line  method,  said  charge  being  deemed  sufficient 
for  all  purposes  contemplated  in  the  Ck>mmi8sion'8  accounting  regulations, 
''Account  £  842,  General  Amortisation  Electric/' 

The  profit  during  the  years  1913,  1914  and  1915  having  yielded  net 
returns  of  9.6  per  cent,  10.9  per  cent  and  12.4  per  cent,  respectively,  on 
the  fair  value  of  the  property,  and  the  income  from  electric  operations 
in  1915  having  been  $2,650,000,  the  consumers  are  entitled  to  a  reduction 
in  rates  aggregating  about  $1,150,000. 

Rates  should  take  account  of  expenses  directly  assignable  to  the  indi- 
vidual consumer  or  to  a  special  class  of  consumers,  and  incurred  in 
connecting  such  consumers  to  the  electrical  system  and  rendering  service 
to  them. 

Off-peak  service  may  be  rendered  at  lower  rates  because  the  additional 
fixed  charges  and  operating  expenses  occasioned  thereby  are  lower,  and 
differentiation  in  rates  according  to  varying  conditicms  of  service  which 
involve  varying  costs,  is  not  unjust  discrimination. 

It  appeared  that  the  average  price  paid  by  retail  lighting  customers 
exceeded  three  times  the  average  price  paid  by  wholesale  customers. 
Held,  that,  if  the  prices  paid  by  wholesale  customers  are  remunerative, 
the  rates  imposed  upon  retail  customers  are  excessive  and  should  be 
reduced  by  more  than  $1,150,000. 

It  appeared  that  the  rates  in  force  for  retail  lighting,  based  upon  a 
maximum  demand,  was  eleven  cents  for  the  first  two  hours',  eight  cents 
for  the  second  two  hours'  and  four  cents  for  the  excess  over  four  hours' 
average  daily  use  of  maximum  demand;  that  the  maximum  demand  was 
assumed  to  be  50  per  cent  of  the  connected  load  for  residences  and  70  per 
cent  for  other  premises;  and  that,  in  calculating  the  maximum  demand, 
no  installation  was  rated  at  less  than  one  and  one-half  kilowatts.  It 
appeared,  moreover,  that  in  most  cases  the  maximum  demand  was  less 
than  one  and  one-half  kilowatts  capacity,  that  two-thirds  of  the  respond- 
ent's meters  had  a  capacity  of  only  one  and  one-quarter  kilowatts  or 
less,  and  that  the  proper  meter  capacity  was  only  25  per  cent  of  the 
maximum  demand  for  residences  and  60  per  cent  for  commercial  estab- 
lishments, without  deducting  for  losses  in  transmission.  Held,  that  the 
existing  method  of  determining  maximum  demand  unjustly  discriminates 
against  retail  customers  and  should  be  modified  so  that  the  maximum 
demand  shall  be  computed  upon  a  basis  of  25  per  cent  of  the  connected 
load  for  residences  and  50  per  cent  for  other  premises,  with  a  minimum 
rating  of  250  watts. 

A  charge  of  one-half  cent  per  kilowatt  hour  of  current  used  for  lighting 
may  be  made  for  fifty  watt  standard  tungsten  lamps,  which  should  be  sub- 
stituted for  Qem  lamps,  and  the  charge  for  current  should  be  separated 
from  the  charge  for  lamps,  so  that  in  the  consumption  of  current  for 
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domestic  appliances  from  lighting  sockets  no  charge  will  be  made  for 
lamps  if  no  lamps  are  used  or  if  they  are  purchased  by  the  consumer. 
Because  certain  consumer  costs  are  almost  the  same  for  all  customers 
and  those  using  current  an  increasing  number  of  hours  do  so  at  a  decreas- 
ing production  cost  for  each  additional  hour,  a  flat  rate  per  kilowatt 
hour  without  regard  either  to  quantity  of  current  taken  or  number  of 
hours  used  should  not  be  established. 

The  practice  of  making  a  minimum  charge  of  twelye  dollars  per  year 
will  be  left  undisturbed  because  mere  connection  with  the  consumer's 
premises  involyes  certain  expenses  for  maintaining  the  meter,  indexing, 
billing,  etc.,  regardless  of  the  amount  of  current  consumed. 

The  contention  of  the  respondent  that  the  retail  rates  are  not  excessive, 
and  that  under  the  existing  maximum  retail  rate  a  large  group  of  cus- 
tomers pay  less  than  their  cost  of  service,  cannot  be  sustained  in  view 
of  the  unwarranted  distribution  among  all  customers  of  advertising  and 
promotion  expenses  and  loss  on  uncollectible  bills,  as  well  as  in  view  of 
the  charge  made  to  retail  customers  of  a  return  on  the  investment  in, 
and  the  expense  of,  maintaining  a  large  part  of  the  mains,  and  if  said 
items  were  excluded  the  customer  cost  of  the  maximum  rate  retail  cus- 
tomers would  be  reduced  50  per  cent  and  would  yield  sufficient  revenue 
to  pay  all  the  direct  consumer  costs,  plus  a  net  revenue  of  six  cents  per 
kilowatt  hour  for  operating  charges  and  a  fair  rate  of  return,  which  is 
double  the  average  price  charged  to  wholesale  low  tension  customers. 

Differentiation  of  rates  should  be  by  large  classes  and  not  by  small 
groups  of  consumers,  and  a  maximum  rate  should  be  profitable  on  the 
class  as  a  whole,  but  not  so  high  as  to  insure  a  profit  on  every  customer, 
particularly  if  a  minimum  charge  is  imposed  to  discourage  unprofitable 
business. 

Account  being  taken  of  the  conditions  of  service  so  as  to  give  the  long- 
hour  consumers  the  benefit  of  a  lower  rate,  the  Edison  Electric  Illumi- 
nating Company  of  Brooklyn  is  directed  to  establish  a  schedule  of  rates, 
excluding  the  installation  or  renewal  of  lamps,  as  follows:  Eight  cents 
for  the  first  two  hours'  average  daily  use  per  month,  six  cents  for  the 
second  two  hours'  average  daily  use  per  month  and  four  cents  for  the 
excess  over  four  hours'  average  daily  use  per  month;  said  schedule  to 
apply  to  public  as  well  as  private  buildings.  The  maximum  retail  rate 
for  power  should  be  reduced  from  ten  cents  for  the  first  twenty-five 
hours'  monthly  use  of  the  mA^ritni^m  demand  to  eight  cents;  the  rate  of 
five  cents  for  the  second  twenty-five  hours'  monthly  use  of  the  maximum 
demand  and  three  cents  for  the  excess  over  fifty  hours'  monthly  use  of 
the  maximum  demand  should  remain  unchanged,  except  that  quantity 
discounts  on  bills  under  the  three-cent  rate  should  be  abolished,  as  they 
result  in  unjust  discrimination. 

The  existing  "Wholesale"  Rate  and  Rate  "B,"  under  which  charges 
vary  according  to  quantity  of  current  used,  should  be  abolished,  as  well 
as  the  discounts  on  bills  under  the  maximum  demand  rate,  and  a  single 
maximum  demand  and  hours  use  rate  schedule  should  be  substituted, 
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which  will  take  account  of  the  consumer's  load  factor  in  its  relation  to 
the  company's  peak. 

Multiplicity  of  high  tension  rates  for  individual  consumers,  based  on 
quantity  of  current  consiuned,  should  be  replaced  by  rate  schedules 
applicable  to  classes  and  conditions  of  service. 

An  order  will  be  entered,  effective  December  1,  1916,  for  a  term  of  one 
year,  directing  the  Edison  Electric  Illuminating  Company  of  Brooklyn 
to  revise  its  rates  for  electric  current  as  in  the  order  provided. 

This  proceeding  was  commenced  by  the  adoption  of  a  resolu- 
tion on  July  16,  1912,  directing  a  hearing  upon  the  complaint  of 
Albert  Moritz  and  more  than  100  other  consumers  against  the 
rates  of  the  Edison  Electric  Illuminating  Company  of  Brooklyn. 
While  the  hearings  were  in  progress  an  appraisal  was  made  by 
the  Commission  of  the  company's  property  and  the  records  were 
carefully  examined  for  the  purpose  of  arriving  at  a  valuation, 
which  was  finally  fixed  by  the  Commission  as  of  January  1, 
1916,  at  $22,000,000  as  against  $38,822,411  claimed  by  the 
company. 

On  October  27,  1916,  the  Commission  entered  an  order,  pur- 
suant to  an  opinion  of  Commissioner  Hayward,  which  is  set  out 
in  full  below,  reducing  the  rate  for  current  from  eleven  cents  to 
eight  cents  per  kilowatt  hour.     The  order  was  as  follows: 

"A  hearing  having  been  had  upon  the  complaint,  dated  June 
10,  1912,  of  Albert  Moritz  and  more  than  100  other  customers 
of  the  Edison  Electric  Illuminating  Company  of  Brooklyn  before 
Hon.  Milo  E.  Maltbie,  Commissioner,  beginning  July  30,  1912, 
and  continuing  before  Hon.  William  Hayward,  Commissioner, 
on  and  after  April  13,  1915,  Albert  Moritz  and  others  appearing 
in  behalf  of  the  complainants,  Samuel  F.  Moran,  Ashley  T.  Cole 
and  others  appearing  as  counsel  for  said  company,  and  Henry  H. 
Whitman,  Assistant  Counsel  to  the  Commission,  attending,  and 
the  Commission  having  made  an  investigation  to  enable  it  to 
ascertain  the  facts  requisite  to  the  exercise  of  the  powers  conferred 
upon  it,  it  is 

"  I.  Ordered  that  on  and  after  December  1,  1916,  and  for  a 
period  of  twelve  months  thereafter  the  maximum  price  to  be 
charged  by  said  Edison  Electric  Illuminating  Company  of  Brook- 
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lyn  for  electric  service,  exclusive  of  the  installation  and  renewals 
of  electric  lamps,  shall  be  eight  cents  per  kilowatt  hour. 

"  II.  The  Commission  being  of  opinion  after  said  hearing  and 
said  investigation  that  the  rates  or  charges  of  said  company  are 
unjust,  unreasonable,  unjustly  discriminatory  and  unduly  prefer- 
ential, it  is 

"Further  ordered  that  on  and  after  December  1,  1916,  and 
for  a  period  of  twelve  months  thereafter  said  rates  or  charges 
shall  be  as  follows : 

"  1.  Eight  cents  for  the  first  two  hours'  average  daily  use  of 
the  maximum  demand ;  six  cents  for  the  second  two  hours'  average 
daily  use  of  the  maximum  demand ;  and  four  cents  for  the  excess 
over  four  hours'  average  daily  use  of  the  maximum  demand. 
Said  maximum  demand,  except  when  determined  by  meter,  shall 
be  calculated  as  not  in  excess  of  25  per  cent  of  the  consumers' 
connected  load  in  the  case  of  residence  customers,  and  not  in 
excess  of  50  per  cent  of  the  connected  load  for  other  consumers, 
provided,  however,  that  said  maximum  demand  shall  not  in  any 
case  be  assumed  to  be  less  than  250  watts. 

"  2.  The  maximum  price  to  be  charged  for  installation  and 
renewal  of  incandescent  lamps  furnished  by  said  company  in 
connection  with  the  supply  of  current  for  lighting  imder  any 
lamp  service  agreement  shall  be  one-half  of  one  cent  per  kilowatt 
hour.  Said  lamps  shall  be  tungsten  lamps  of  standard  efficiency 
and  ratings,  or  other  lamps  of  like  or  greater  efficiency  and 
ratings.  Said  company  shall  not  furnish  to  its  customers  Gem 
lamps,  or  other  lamps  of  an  efficiency  of  less  than  one  and  one- 
quarter  watts  per  candle  power.  If  tungsten  lamps  of  smaller 
capacity  than  fifty  watts  are  furnished  by  said  company  it  shall 
be  entitled  to  make  an  extra  charge  therefor  but  not  more  than 
the  additional  cost  of  the  installation  and  renewal  of  such  smaller 
lamps. 

"  3.  No  discoimt  shall  be  allowed  by  said  company  under  its 
maximum  demand  power  rate. 

"III.  Further  ordered  that  on  or  before  November  15,  1916, 
said  company  shall  issue,  file  and  post  a  schedule  or  supplement 
to  carry  into  effect  the  provisions  of  this  order. 
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"IV.  Further  ordered  that  on  or  before  December  1,  1916, 
said  company  shall  submit  for  the  approval  of  the  Commission  a 
complete  tariff  for  all  electrical  service  effective  December  1, 
1916,  which  tariff  shall  be  in  accordance  with  the  provisions  of 
this  order  and  the  decision  in  this  casa 

"V.  Further  ordered  that  this  order  shall  take  effect  forth- 
with and  shall  continue  in  force  until  changed  or  abrogated. 

"  VT.  Further  ordered  that  on  or  before  November  10,  1916, 
said  company  shall  notify  the  Commission  whether  this  order  is 
accepted  and  will  be  obeyed." 

H.  H.  Whitman,  for  Commission. 

Albert  Moritz,  complainant,  in  person. 

Hatch  &  Sheehan,  by  Ashley  T.  Cole  and  Samuel  F.  Moran, 
for  The  Edison  Electric  Illuminating  Co.  of  Brooklyn, 

Haywabd,  Commissioner. 

The  Pboceedino 

This  proceeding  was  commenced  on  July  16,  1912,  upon  a 
petition  of  more  than  100  customers  of  the  Edison  Electric 
Illuminating  Company  of  Brooklyn,  dated  June  10,  1912, 
alleging: 

"I.  That  the  prices  of  electricity  sold  and  delivered  in  the 
borough  of  Brooklyn,  in  the  city  of  New  York,  by  the  Edison 
Electric  Illuminating  Company  of  Brooklyn,  under  its  general 
rate  of  twelve  cents,  or  its  proposed  rate  of  eleven  cents,  are 
unjust,  unreasonable  and  excessive,  and  are  disproportionate  to 
the  proper  cost  of  manufacturing  and  delivering  such  electricity 
in  said  borough. 

"  II.  That  the  differences  in  price  of  such  electricity  so  sold 
and  delivered  under  the  general  rate  and  the  prices  charged  to 
numerous  preferred  customers  are  unreasonable,  and  such  dif- 
ferences unjustly  discriminate  against  the  smaller  consumers  and 
give  undue  preference  to  the  larger  consumers." 

The  hearings  in  the  proceeding  were  begun  on  July  30,  1912, 
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before  Commissioner  Maltbie,  and  were  continued  before  me  on 
April  13,  1915,  and  on  subsequent  dates.  Briefs  were  submitted 
on  behalf  of  the  complainants  and  defendant,  the  final  brief  of 
the  complainants  being  filed  on  July  6,  1916. 

In  order  to  ascertain  the  fair  value  of  the  property  upon 
which  the  company  is  entitled  to  earn  a  fair  return,  the  Com- 
mission's engineers,  acting  in  co-operation  with  engineers 
employed  by  the  company,  appraised  the  company's  property, 
and  the  company's  records  were  also  examined  by  the  Commis- 
sion's accountants  and  engineers.  A  voluminous  record,  contain- 
ing more  than  3,000  typewritten  pages  of  testimony  and  400 
exhibits,  was  thus  mada 

Rates 

On  January  1,  1905,  just  prior  to  the  appointment  of  a  joint 
legislative  committee  to  investigate  the  rates  for  gas  and  elec- 
tricity in  Greater  New  York,  the  Edison  Company  reduced  its 
maximum  price  for  electricity  from  twenty  cents  to  fifteen  cents 
per  kOowatt  hour.  Following  the  investigation  the  Legislature 
that  same  year  reduced  the  maximum  price  to  twelve  cents  per 
kilowatt  hour  for  purposes  other  than  street  lighting.  Laws  of 
1905,  chaps.  732  and  733.  On  July  1,  1912,  the  Edison  Com- 
pany reduced  the  maximum  price  to  eleven  cents,  which  is  the 
present  rate  (except  twelve  cents  in  the  case  of  prepayment 
meters),  with  a  graduated  scale  of  prices  for  larger  consumers. 

The  present  rate  system  of  the  Edison  Company  is  elaborate 
and  complex.  The  maximum  price  is  eleven  cents  per  kilowatt 
hour.  Nevertheless,  service  is  furnished  to  certain  consumers  at 
less  than  two  cents  per  kilowatt  hour  for  low  tension  current  and 
about  one  cent  for  high  tension  current.  Between  these  extremes 
the  prices  paid  by  different  classes  of  consumers  vary  widely. 
Thus  retail  customers  pay  on  the  average  nine  cents  per  kilowatt 
hour  for  lighting  but  less  than  five  cents  for  current  used  for  power 
purposes.  Large  consumers,  however,  obtain  low  tension  current 
for  lighting  and  power  at  an  average  price  of  less  than  three  cents 
per  kilowatt  hour,  and  a  very  important  group  pay  less  than  two 
cents. 
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Scope  of  the  Psogeeding 

After  all  the  parties  to  the  proceeding  had  rested,  counsel  for 
the  company  raised  a  technical  objection  with  regard  to  the 
scope  of  this  proceeding.  It  is  contended  that,  as  the  complaint 
was  directed  solely  to  the  general  rate  of  twelve  cents  and  the 
proposed  rate  of  eleven  cents,  the  Commission  had  jurisdiction 
under  section  71  of  the  Public  Service  Conmiissions  Law  only  to 
"  investigate  as  to  the  cause  for  9wch  complaint,"  and  not  to 
investigate  as  to  the  reasonableness  of  any  other  rates  charged  by 
the  company,  and  that,  as  the  notice  of  hearing  in  this  case  was 
limited  to  the  complaint  in  this  proceeding,  the  company  had 
not  been  given  proper  notice  of  any  other  charges  and,  therefore, 
no  other  questions  may  be  considered. 

The  rate-making  powers  of  the  Commission  may  be  exercised 
under  two  general  heads.  Sections  71  and  72  read  in  part  as 
follows : 

"  Upon  the  complaint  in  writing  *  *  *  of  not  less  than 
one  hundred  customers  or  purchasers  of  *  *  *  electricity 
***a8to***  the  efficiency  of  the  electric  incan- 
descent lamp  supply,  the  voltage  of  the  current  supplied  for  light, 
heat  or  power,  or  price  of  electricity  sold  and  delivered  *  *  * 
the  proper  commission  shall  investigate  as  to  the  cause  for  such 
complaint    *    *    *. 

"  Before  proceedings  under  a  complaint  presented  as  provided 
in  section  seventy-one,  the  commission  shall  cause  notice  of  such 
complaint,  and  the  purpose  thereof,  to  be  served  upon  the  person 
or  corporation  affected  thereby.  Such  person  or  corporation 
shall  have  an  opportimity  to  be  heard  in  respect  to  the  matters 
complained  of  at  a  time  and  place  to  be  specified  in  such  notice. 
An  investigation  may  be  instituted  by  the  commission  as  to  any 
matter  of  which  complaint  may  be  made,  as  provided  in  section 
seventy-one  of  this  chapter,  or  to  enable  it  to  ascertain  the  facts 
requisite  to  the  exercise  of  any  power  conferred  upon  it.  After 
a  hearing  and  after  such  an  investigation  as  shall  have  been  made 
by  the  commission  or  its  officers,  agents,  examiners  or  inspectors, 
the  commission  within  lawful  limits  may,  by  order,  fix  the  maxi- 
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mum  price  of  gas  or  electricity  *  *  *  for  the  service  to  be 
famished.  *  *  *  In  determining  the  price  to  be  charged  for 
gas  or  electricity  the  commission  may  consider  all  facts  which 
in  its  judgment  have  any  bearing  upon  a  proper  determination 
of  the  question  although  not  set  forth  in  the  complaint  and  not 
within  the  allegations  contained  therein    *    *    *." 

Section  66  reads  in  part  as  follows: 

<<***«  Whenever  the  commission  shall  be  of  opinion, 
after  a  hearing  had  upon  its  own  motion  or  upon  complaint,  that 
the  rates  or  charges  or  the  acts  or  regulations  of  any  such  person, 
corporation  or  municipality  are  unjust,  unreasonable,  unjustly 
discriminatory  or  unduly  preferential  or  in  anywise  in  violation 
of  any  provision  of  law,  the  commission  shall  determine  and 
prescribe  the  just  and  reasonable  rates  and  charges  thereafter  to 
be  in  force  for  the  service  to  be  furnished  notwithstanding  that  a 
higher  rate  or  charge  has  heretofore  been  authorized  by  statute, 
and  the  just  and  reasonable  acts  and  regulations  to  be  done  and 
observed    *    *    *," 

The  complaint  in  these  proceedings  refers  not  merely  to  the 
maximum  rate,  but  also  to  the  differences  in  price  of  electricity 
under  the  general  rate  and  the  prices  charged  to  numerous  pre- 
ferred customers.  The  complaint  alleges  not  only  that  the  maxi- 
mum rate  is  too  high,  but  that  there  is  discrimination  in  the 
rates  charged  to  different  classes  of  consumers.  These  proceed- 
ings, therefore,  come  under  section  66  as  well  as  sections  71  and 
72.  There  can  be  little  doubt  that  the  company  in  having  served 
upon  it  the  petition  of  the  complainants  had  adequate  notice  of 
the  intent  of  the  Commission  to  examine  into  the  rate  schedules 
and  rate  practices  of  the  company.  The  record  contains  a  full 
statement  of  the  rate  schedules  of  the  company,  and  the  sales  and 
revenue  under  each  of  them. 

The  company  can  claim  no  more  than  "reasonable  notice" 
and  "  reasonable  opportunity  "  "  to  prepare  its  defense  or  objec- 
tion to  the  demands  of  the  Conunission."  Matter  of  Village  of 
Saratoga  Springs  v.  Saratoga  Gas,  etc.,  Co.,  191  N.  Y.  123.  When 
the  complaint  and  notice  of  hearing  were  served  upon  the  company, 
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it  was  charged  with  notice  that  the  Commission  would  exercise 
all  powers  and  take  all  necessary  action  under  the  pertinent 
provisions  of  the  statute. 

COBPORATE  HiSTOBT  AND  InTEBCOBPOBATE  RELATIONS 

The  Edison  Electric  Illuminating  Company  of  Brooklyn,  the 
respondent  in  this  proceeding,  is  the  operating  company  for  a  sys- 
tem which  has  a  monopoly  of  the  electric  business  in  the  entire 
borough  of  Brooklyn,  with  the  exception  of  the  twenty-ninth 
ward,  conmionly  known  as  Elatbush.  The  company  was  incor- 
porated on  March  9,  1887,  and  obtained  its  franchise  on  Novem- 
ber 3,  1888,  to  construct  and  operate  an  underground  system  for 
the  supply  of  electric  current  for  illununation  and  power  covering 
the  then  city  of  Brooklyn,  the  area  within  the  present  wards  1  to 
28  of  the  borough  of  Brooklyn,  or  about  40  per  cent  of  the  area 
of  that  borough.  On  October  30,  1899,  the  company  absorbed 
through  merger  the  Citizens  Electric  Illuminating  Company  of 
Brooklyn  and  the  Municipal  Electric  Light  Company,  companies 
which  had  franchises  to  establish  and  operate  overhead  systems 
for  electric  lighting  in  certain  wards  of  the  city  of  Brooklyn.  On 
April  4,  1900,  the  Edison  Company  also  absoi'bed  through  merger 
the  Bergen  Beach  Light  and  Power  Company.  It  also  controls 
by  stock  ownership  the  Amsterdam  Electric  Light,  Heat  and 
Power  Company,  which  succeeded  through  purchase  under  fore- 
closure on  November  10,  1897,  to  the  rights  and  property  of  the 
State  Electric  Light  and  Power  Company,  and  which  had  a 
franchise  to  supply  current  by  an  imderground  system  in  the 
borough  of  Brooklyn  but  ceased  to  operate  in  1901. 

The  Edison  Company  is  in  turn  controlled  by  the  Kings  County 
Electric  Light  and  Power  Company,  which  was  incorporated  in 
1890,  and  which  was  granted  a  franchise  on  June  23,  1894,  to 
construct  and  operate  an  underground  system  to  supply  current 
for  electric  light,  heat  and  power  in  the  borough  of  Brooklyn. 
The  stock  of  the  Edison  Company  is  owned  by  the  Kings  County 
Company  and  is  pledged  under  a  mortgage  as  security  for  the 
payment  of  ninety-nine  year  6  per  cent  bonds  of  the  par  value  of 


Mosrrz  v.  Edison  El.  II.  Co.  of  Brooklyn  185 


Public  Seiriee  CommiBsion,  First  District 


$5,176,000  issued  by  the  Kings  Comity  Company  in  exchange  for 
the  stock  of  the  Edison  Company  of  the  par  value  of  $5,000,000. 
On  October  30,  1899,  the  Kings  County  Company  leased  its 
property  and  franchises  for  a  period  of  thirty-eight  years  to  the 
Edison  Company.  The  Edison  Company  is  now  the  operating 
company  and  the  Kings  County  Company  the  holding  and  finan- 
cial company,  adyancing  money  as  needed  to  the  Edison  Company 
on  notes  or  open  account.  Under  the  lease,  the  Edison  Company 
must  use  its  net  annual  profits  from  the  operation  of  its  own  and 
the  leased  property,  after  paying  all  taxes  and  assessments  on  the 
latter,  for  the  payment  of  interest  on  the  Kings  County  6  per 
cent  purchase  money  bonds  issued  for  the  Edison  stock  and  the  5 
per  cent  first  mortgage  bonds  secured  by  the  Kings  County  Com- 
pany's plant ;  the  remainder  of  the  profits  which  would  otherwise 
be  applicable  to  dividends  on  Edison  stock  is  to  be  turned  over 
to  the  Kings  County  Company. 

Capitalization  and  Investment 
The  Edison  system  had  outstanding  on  January  1,  1916,  in 
the  hands  of  the  public  a  total  capitalization  of  $27,709,000.  If 
to  this  there  be  added  the  $800,000  of  interest  bearing  floating 
indebtedness,  not  then  capitalized,  the  total  would  reach  $28,- 
509,000.  This  capitalization,  exclusive  of  the  securities  held 
within  the  system,  is  comprised  of  the  following: 

Mortgage  bonds $11,209,000 

Debenture  bonds  convertible  into  stock 8,064,000 

Capital  stock 13,436,000 


Total •. . . .     $27,709,000 

Bills  payable. 800,000 

Total $28,509,000 


These  securities,  however,  stand  for  more  than  the  property 
of  the  system  now  used  for  supplying  electricity  and  for  much 
more  than  the  original  amount  of  capital,  that  is^  mon^  and 
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property  or  services  at  their  cash  value  received  by  the  com- 
panies forming  the  system  in  exchange  for  their  securities.  This 
excess  is  due  to  the  issue  of  securities  for  the  following  purposes : 

Edison  license   $945,000 

Guarantee  fund  for  Edison  purchase  money  bond 

holders,  less  system  securities  in  fund 258,000 

Securities  given  to  promoters  and  contractors  for 
property  of  Kings  County  Electric  Light  and 
Power  Company  in  excess  of  investment  in  its 
plant,  about   2,000,000 

Securities  issued  for  Amsterdam  Company  in 
excess  of  the  value  of  the  property  as  per 
appraisal 361,000 

Securities  issued  in  excess  of  the  par  value  of  the 
securities  acquired  of  the  Citizens,  Municipal 
and  Edison  Companies 1,701,000 

Stock  dividends.  Citizens  and  Municipal  Com- 
panies      600,000 

Discounts  and  premiums  on  bonds  issued  and 
refunded 775,000 

Total $6,640,000 


The  original  investment  in  the  operating  properties  of  the 
system  was  thus  less  than  $22,000,000. 

Profitableness  of  the  Elbctricai.  Business  in  Brooklyn 

The  electrical  business  in  Brooklyn  was  successful  from  its 
very  inception.  One  of  the  early  companies  paid  in  cash  dividends 
what  amounted  to  an  average  12  V2  per  cent  per  year  on  its 
original  stock,  excluding  such  as  was  issued  as  stock  dividends, 
another  paid  an  average  of  about  17  per  cent  per  year  in  cash 
dividends  on  its  stock  also  exclusive  of  that  issued  as  dividends. 
The  Kings  County  Electric  Light  and  Power  Company  has, 
since  1904,  paid  8  per  cent  on  its  stock.    On  the  actual  amount 
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of  capital  contributed  by  the  security  holders  in  money  or  in 
property  and  devoted  by  the  companies  of  the  system  to  electrical 
operations,  the  total  dividends  and  interest  paid  have  averaged 
approximatdy  9  per  cent  per  annum. 

Ratb  Making 

Section  72  of  the  Public  Service  Commissions  Law  provides: 
"  In  determining  the  price  to  be  charged  for  gas  or  electricity 
the  commission  may  consider  all  facts  which  in  its  judgment 
have  any  bearing  upon  a  proper  determination  of  the  question 
although  not  set  forth  in  the  complaint  and  not  within  the 
allegations  contained  therein,  with  due  r^ard  among  other  things 
to  a  reasonable  average  return  upon  capital  actually  expended 
and  to  the  necessity  of  making  reservations  out  of  income  for 
surplus  and  contingencies." 

In  the  leading  case,  Smyth  v.  Ames,  169  TJ.  S.  466,  547,  it  is 
said :  "  What  the  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  con- 
venience." 

In  San  Di^o  Land  &  Town  Co.  v.  National  City,  174  U.  S. 
739,  757,  the  court  used  these  words:  "What  the  company  is 
entitled  to  demand,  in  order  that  it  may  have  just  compensation, 
is  a  fair  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public." 

In  Smyth  v.  Ames,  supra,  the  court  lays  down  certain  very 
general  principles  to  be  followed  in  ascertaining  this  question  of 
just  and  reasonable  value :  "And  in  order  to  ascertain  that  value, 
the  original  cost  of  constniction,  the  amount  expended  in  perma- 
nent improvements,  the  amount  and  market  value  of  its  bonds  and 
stock,  the  present  as  compared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of  the  property  under  particular 
rates  prescribed  by  statute,  and  the  sum  required  to  meet  operating 
expenses,  are  all  matters  for  consideratiotn,  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case.  We  do  not 
say  that  there  may  not  be  other  matters  to  be  regarded  in  estimat- 
ing the  value  of  the  property." 
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In  Spring  Valley  Water  Company  v.  San  Francisco,  165  Fed. 
Rep.  667,  680,  it  is  said:  "He  is  entitled  to  a  fair  return,  not 
always  upon  the  cost  of  the  property,  because  it  may  have  cost  too 
much;  not  always  upon  the  outstanding  indebtedness,  because  it 
may  be  in  excess  of  the  real  value  of  the  property ;  not  always  upon 
the  total  amount  invested,  because  some  portion  of  that  whidi  is 
acquired  by  the  investment  may  be  neither  necessary  nor  presently 
useful  for  the  public  service." 

In  the  Minnesota  Rate  Cases,  230  U.  S.  352,  434,  it  is  said: 
*'The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas  but  there  must  be  a  reason- 
able judgment  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts." 

In  exercising  the  '^  reasonable  judgment  "  the  Commission  can- 
not, however,  disr^ard  the  authority  of  judicial  decisions  in  litiga- 
tion involving  the  same  questions.  They  are  found  to  be  con- 
trolling, among  others,  upon  the  two  most  important  oontentionB 
in  this  caae,  those  relating  to  depreciation  and  going  value. 

The  problem  before  the  Commission  is,  in  the  first  place,  to 
ascertain  the  value  of  the  physical  property  of  the  Edison  Com- 
pany. But  this  is  only  one  step  toward  the  determination  of  the 
ultimate  question  of  the  "  fair  value  "  of  the  property  for  rate  mak- 
ing purposes. 

The  Appraisal 

The  Commission  through  its  electrical  engineer,  Clifton  W. 
Wilder,  made  a  detailed  inventory  and  appraisal  of  the  physical 
property  of  the  Edison  Company  and  through  its  statisticians 
and  accountants,  Dr.  Adiia  F.  Weber,  Dr.  Harry  G.  Friedman 
and  others,  made  a  careful  examination  of  the  accounts  and 
records  of  the  company. 

With  certain  exceptions,  to  be  hereafter  considered,  the  Edison 
Company  offered  no  objections  to  the  figures  submitted  by  Mr. 
Wilder;  indeed,  he  made  his  appraisal  in  co-operation  with  the 
engineers  of  the  company.  He  undertook,  first,  to  determine  the 
cost  of  the  existing  property  of  the  system  as  of  January  1,  1914. 
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To  the  extent  of  66  per  cent  of  the  material  and  labor  cost  of  the 
property  of  the  Kings  County  Company,  and  of  more  than  70  per 
cent  of  the  material  and  labor  cost  of  the  property  of  the  Edison 
Company,  the  prices  were  taken  from  the  vouchers  or  other  records 
of  the  company.  For  the  remainder,  the  cost  prices  were 
estimated. 

The  appraisal  did  not  attempt  to  establish  the  cost  of  a  plant 
adequate  for  the  system  needs  and  constructed  in  accordance 
with  the  latest  developments  in  electrical  engineering,  but  was 
based  on  the  existing  property  of  the  Edison  systenu 

The  results  arrived  at  are  extremely  favorable  to  the  company 
as  is  indicated  by  the  testimony  of  the  Commission's  engineer  as 
follows :  "A  general  study  of  pric^  that  we  have  used  all  through 
shows  increases  in  some  materials  and  decreases  in  manufactured 
products  and,  in  my  opinion,  the  prices  I  have  used  here  are  equal, 
if  not  higher,  than  prices  that  could  be  used  in  general  throughout 
the  appraisal,  if  we  were  to  figure  this  on  a  basis  of  cost  to  repro- 
duce as  of  today." 

He  also  said :  "  If  you  figured  on  the  cost  to  reproduce  the  prop- 
erty, say  within  two  or  three  years,  that  is,  some  period  within 
which  it  might  be  built,  the  result  of  my  work  would  be  greater 
than  that,  because  then  we  would  go  to  minimum  prices  for  whole- 
sale work.'' 

The  appraisal  thus  establishes  not  only  the  original  cost  of  the 
property  of  the  Edison  system,  but  also  the  maximum  allowance 
that  could  be  made  on  the  basis  of  the  cost  of  reproduction  new. 

Mr.  Wilder's  appraisal  arrived  at  $24,573,337  as  the  cost  new 
of  the  property  devoted  to  electrical  operations  on  January  1,  1914 
(excluding  property  devoted  to  nonelectrical  operations,  appraised 
at  $189,666)  and  at  $18,812,643  as  the  cost  new  less  depreciation. 
These  sums  embraced  land,  material  and  labor  costs  and  allow- 
ances for  contingencies,  incomplete  inventory  and  engineering  and 
superintendenca 
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PaoPBBTY  OF  Edison  System  Devoted  to  Electeical  Opera- 
tions AS  Per  Mb.  Wildbr's  Appraisal 

Gross  material  and  labor  costs $22,679,930 

Engineering  and  superintendence 952,657 

Total  cost  to  construct $23,632,487 

Accrued  depreciation 5,760,694 

Cost  to  construct  less  depreciation $17,871,793 

Land 940,850 

Total $18,812,643 


The  amount  arrived  at  by  the  Commission's  engineer  as  to  the 
cost  of  the  property  as  of  January  1,  1914,  excluding  property  not 
used  for  electrical  operations,  interest  during  construction  and 
other  claims  of  the  company,  was  approximately  $1,000,000 
greater  than  the  cost  to  reproduce  new  as  of  July  1,  1914,  to  wit, 
$23,705,314,  which  was  reported  by  the  companies  to  the  State 
Board  of  Tax  Commissioners.  If  account  be  taken  of  additions 
during  the  intervening  six  months^  the  difference  would  be 
increased  to  $1,500,000.  The  depreciation  accrued  on  the  prop- 
erties of  the  system  was  reported  by  the  company  as  substantially 
$10,500,000,  or  nearly  double  the  amoimt  of  depreciation  as  cal- 
culated by  the  Commission's  engineer.  The  cost  of  reproduction 
less  depreciation  was  stated  at  less  than  $13,500,000  or  about 
$5,300,000  less  than  the  cost-less-depreciation  as  found  by  the 
Commission's  engineer.  The  appraisal  by  the  Commission's 
engineer  seems,  therefore,  to  be  very  liberal. 

The  appraisal  as  of  January  1,  1914,  should  be  increased  so  as 
to  cover  the  cost  of  additions  made  during  1914  and  1915.  Account 
must  also  be  taken  of  interest  during  construction,  organization 
expense  and  working  capital.  The  figures  submitted  by  the 
engineers  and  accountants  of  the  Commission  as  the  cost  to 
January  1,  1916,  including  interest  during  construction  and  an 
increased  allowance  for  real  estate,  is  $27,735,000,  the  accrued 
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depreciation  thereon  is  calculated  at  $7,140,000  and  the  cost  less 
accrued  depreciation  arrived  at  is  $20,596,000. 

For  organization  expenses,  the  amount  submitted  on  the  basis 
of  the  record  is  $100,000,  and  the  allowance  for  working  capital 
$1,000,000.    The  total  is  thus  approximately  $21,700,000. 

Question  has  been  raised  with  reference  to  the  allowance  for 
the  Sixty-sixth  street  generating  station  included  in  the  figures 
given  above,  at  approximately  $1,305,000.  This  station  is  but 
little  used,  and  it  has  been  suggested  that  the  allowance  for  this 
property  should  be  based  on  the  cost  of  installing  the  equivalent 
generating  capacity  at  the  other  station  of  the  system,  and  that  in 
view  of  the  cost  of  recent  additions  made  at  that  station,  the  amount 
should  be  about  $500,000.  On  this  basis,  the  figures  for  the  cost 
new,  less  depreciation,  would  be  about  $20,900,000,  or  approx- 
imately $21,000,000  as  of  January  1,  1916. 

If  allowance  is  made  for  the  Sixty-sixth  street  station  at  the  full 
amount  at  which  it  is  included  in  the  appraisal  as  shown  above 
the  figures  as  of  January  1,  1916,  would  be  considerably  less  than 
$22,000,000. 

Counsel  for  the  company  contend,  however,  that  the  valuation 
to  be  placed  on  its  property  should  be  $38,822,000  or  about 
$17,000,000  to  $18,000,000  more  than  the  amounts  indicated 
abova  This  is  a  startling  figure,  and  the  basis  for  it  requires  care- 
ful scrutiny.  A  comparison  of  the  amounts  claimed  by  the  com- 
pany and  the  corresponding  figures  submitted  by  the  Commission 
is  shown  on  the  accompanying  table  (Table  A).  The  differences 
may  be  summarized  as  follows: 

DiFFSBENCBS  BbTWEEN  THE  ClAIMS  OF  BbOOKLTN  EdISON  COM- 
PANY AND  Amount  Submitted  in  Behalf  of  the 

Commission 
Valuation  of  physical  property : 

Contingencies,  etc $649,000 

Engineering 331,000 

Interest  during  construction 55,000 

Land 37,000 

Other  differences 25,000 

Total $1,097,000 
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Depreciation  accrued    

Property  little  used  (Sixty-sixth  street  generating 
station),  less  allo^ranoe  for  additions  of  equal 
capacity 

Property,  overhead  construction  and  development 
expenses,  etc.,  paid  for  out  of  operating  expenses 
(less  allowance  of  $100,000  proposed  by  Com* 
miasion^s   staflF) 

Edison  license  for  patents^  presumably  expired. .  •  • 

Working  capital 

Cost  of  unifying  the  system  or  establishing 
monopoly 

Additional  claims  for  oi^anization  costs  Kings 
County  Electric  Light  and  Power  Co.  (stock 
iasued  to  Charles  Cooper) 


$7,140,000 


804,000 


4,088,000 
945,000 
326,000 

8,287,000 


800,000 


Total $17,932,000 


TABLE  A 

ValtuiHan  Clamed  hy  Company  and  Amount  SuhmiUed  by  Commisnon'e  Stajf, 

December  81, 1916 


Material  and  labor  ooBt  as  per  appraisal 
(Dec.  31,  1913) 

Contmgencies,  incomplete  inventory,  etc. 
(Dec.  31,  1913) 

Engineering  (Dec.  31,  1913) 

Additions,  1914  and  1915 

Interest  during  construction 

Land 


Total 

Deduct  —  accrued  depreciation , 


Net  amount 

Deduct  —  amount  in  excess  of  service  re- 
quirements (SixtyHsixth  street  pron- 
erty) 


Company's 
brief 


$22,209,542 

1,119,224 
1,283,303 
2,662,360 
359,648 
1,197,255 


$28,831,332 


$28,831,332 


Com- 
mission's 
statement 


$22,209,542 

470,388 
952,557 

2,637,107 
305,000 

1,160,000 


$27,734,594 
7,140,000 


$20,594,594 


804,190 


Difference 


$648,836 

330,746 

25,253 

54,648 

37,255 


$1,096,738 
7,140,000 


$8,236,738 


804,190 
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TABLE  A— Continued 

Company's 
brief 

Com- 
mission's 
statement 

Difference 

N«t  ftmoxiiit 

128,831,332 

»  100,000 
1,326,776 

$19,790,404 

100,000 
1,000,000 

$9,040,928 

Legal,  organization,  administration,  ex- 
pense, etc 

Working  capital 

325,776 

Total 

$30,267,108 

$20,890,404 

$9,366,704 

Claims  for  items  charged  to  operations: 
ises 

1447,994 
174,949 

135,064 
'296,996 

•1,258,238 
1,670,861 

47,257 

$447,994 

Labor,  setting  meters 

• 

174,949 

tion 

135,064 

Tjpreip  durins  oonrtniction 

298,996 

penses,  etc 

1,258,238 

Cofft  of  attaching  buinnefis  

1,670,861 

Worlonen's    compensation    msuranoe 
deposit 

47,257 

Total 

$4,033,359 

$4,033,359 

Edison  licmse. 

$945,000 

$945,000 

Cost  of  unifying  system: 
Amounts  paid  for  securities  of  oom- 
pames  in  excess  of  the  value  of 
their  tangible  property: 
Citiwvis  Klectric  TlluTninAtinir  Co- . , 

$573,811 
1,020,475 

366,788 

175,870 

150,000 

1,000,000 

$573,811 

Mimicipal  Electric  Light  Co 

1,020,475 

Amsterdam     Electric     light     and 

366,788 

Expenses  incident  to   acquisition  of 
Edison  Co.  stock: 
Bonds  issued  for  expense  of  Edison 
SeUinff  Stockholders  Committee. . 

176,870 

Btock  issued  to  A.  N.  Brady  for  ser- 
vices in  Durchasinff  Edison  stock . . 

150,00n 

Guarantee  fund  for  benefit  of  purchase 

1,000,000 

Total 

$3,286,944 

$3,286,944 

Stock  issued  to  Chas.  Cooper  in  con- 
nection with  organisation  of  Kings 

$300,000 

$300,000 

Total  valuation  Deo.  31, 1915. . 

$38,822,411 

$20,890,404     $17,932,007 

>  Included  in  larger  amount  claimed  by  comrany,  as  noted  below. 

'This  figure  ia  amount  clai-red  by  company  (t  1,368,238)  diminiahed  by  tbe  amount  submitted 
in  commiaiion'fl  statement  (SIOO.OOO). 

Statb  Dept.  kept. —  Vol.  10        13 
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As  is  usual  in  rate  cases,  the  differences  with  reference  to  the 
cost  of  physical  property  are  not  great  The  divergences  arise 
from  claims  for  "overheads,'^  which  include  contractor's  profit, 
omissions  and  contingencies,  interest  during  construction,  engineer- 
ing and  superintendence,  law  expenditures  during  construction, 
taxes  during  construction,  general  executive  oosts^  insurance  dur^ 
ing  construction  and  miscellaneous  construction  expenditures, 
organization,  etc.,  etc^  Allowances  for  overheads  must  not  be 
imaginary  or  speculative  or  without  proof  by  the  utility  that  it  is 
clearly  entitled  to  them.  They  cannot  be  allowed  merely  on  the 
assumption  that  an  item  of  overhead  or  something  else  like  it  must 
have  been  incurred  in  the  construction  of  its  plant  and  property. 
The  Commission  has  allowed  for  "  overheads,'*  where  such  allow- 
ances were  justified  by  the  evidence. 

Contingencies 

The  largest  item  of  differences  in  the  valuation  of  the  physical 
property  is  about  $649,000  under  the  head  of  contingencies  and 
incomplete  inventory.  What  the  allowance  for  contingencies  and 
inventory,  etc,  should  be  in  any  case  must  depend  upon  the  com- 
pleteness of  the  records  and  the  care  with  which  the  inventory  has 
been  prepared  and  checked.  In  these  respects,  conditions  have  been 
exceptionally  favorable  to  accuracy.  The  company  employed  its 
own  engineers  who  oo-operated  with  the  Commission's  engineers. 
It  had  ample  opportunity  for  cross-examination  and  the  introduc- 
tion of  evidence;  and  it  does  not  appear  that  the  allowances  made 
by  the  Commission's  engineer  were  at  all  questioned  by  the  com- 
pany's engineers  or  officers. 

In  planning  work,  liberal  allowance  for  contingencies  must 
necessarily  be  made  for  imperfect  foresight.  Our  appraisal  rests, 
however,  on  the  proverbially  more  perfect  hindsight  Contin- 
gencies, not  foreseen  at  the  time  work  was  planned,  necessarily 
entered  into  the  cost  registered  on  the  books  and  records.  The 
allowance  here  made  must  therefore  be  chiefly  for  imperfect  inven- 
tory. In  view  of  the  relative  completeness  of  the  records,  the 
allowances  cannot  be  so  large  as  might  be  proper,  if  the  appraisal 
were  made  without  regard  to  conditions  as  revealed  by  the  records. 
There  should  be  no  departure  from  the  allowance  of  the  Commis- 
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sion's  engineer  merely  because  this  or  some  other  CammissionB 
found  it  proper  in  other  cases  and  under  other  circumstances  to 
make  a  higher  allowanoa  There  is  no  testimony  in  the  record  to 
justify  the  claim  to  this  allowance  beyond  the  amount  fi^ed 
therefor. 

Enoineebino 
The  amount  for  engineering  in  the  appraisal  was  based  on  the 
cost  as  established  from  the  records.  Counsel  for  the  company 
ai'gued  that  the  allowance  should  be  made  on  the  percentage  found 
to  obtain  in  more  recent  years,  rather  than  upon  the  basis  of  a 
longer  period,  upon  the  ground  that  the  records  during  recent  years 
were  better  kept.  The  total  amount  in  dispute  here  is  com- 
paratiyely  small.  Mr.  Wilder  allowed  4.2  per  cent  on  the  cost  of 
labor  and  material  including  contingencies  and  incomplete  inven- 
tory. The  company  contends  that  the  percentage  used  should  be 
5.46  per  cent  Applied  to  the  basis  figures  used  by  Mr.  Wilder;  the 
difference  is  approximately  $286,000.  With  depreciation 
deducted,  the  net  difference  as  of  December  31,  1918,  would  be 
about  $216,000,  and  if  account  is  taken  of  depreciation  subse- 
quently accrued,  the  amount  as  of  January  1, 1916,  would  be  about 
$200,000.  Here  again  there  is  no  evidence  beyond  what  is  shown 
by  the  books  as  to  what  the  actual  cost  of  engineering  was  in  earlier 
years,  or  the  extent  to  which  such  costs  were  at  that  time  included 
in  the  price  of  work  done  under  contract  or  in  operating  expenses. 
There  is^  therefore,  no  basis  in  the  record  for  the  additional  allow- 
ance asked,  and  in  yiew  of  the  liberal  character  of  the  appraisal, 
the  amount  found  by  the  Commission's  engineer  might  well  be 
regarded  as  adequate.  The  final  results  in  this  case  would  not, 
however,  be  appreciably  different  if  the  allowance  for  engineering 
were  baaed  on  the  higher  percentage  claimed  by  the  company. 

Interest  Dueinq  Construction 
Under  the  head  of  interest  during  construction,  the  difference 
between  the  anH>unt  claimed  by  the  company  and  that  arrived  at 
by  the  Commission  is  due  almost  entirely  to  the  inclusion  of  land 
by  the  company  in  the  basis  for  its  calculation.  That  interest  on 
land  is  not  allowable  in  a  rate  case,  where  the  present  value  of 
land  is  used,  has  been  clearly  established  by  the  decision  of  the 
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United  States  Supreme  Court  in  the  Minnesota  Rate  Cases,  230 
U.  S.  352,  455. 

Land 
The  Edison  Company  claims  not  only  that  a  higher  valuation 
should  be  allowed  on  real  estate  but  that  certain  property  classed  by 
Mr.  Wilder  as  not  devoted  to  electrical  operations  should  in  fact 
be  included  in  the  valuation  on  which  the  company  is  entitled  to 
a  fair  return.  Mr.  Wilder's  appraisal  of  the  real  estate  is  based 
on  the  assessed  valuations  for  1914.  The  record  also  shows  the 
corresponding  data  for  the  years  1915  and  1916.  The  following 
are  the  assessed  valuations  for  all  land  and  for  land  classed  by 
Mr.  Wilder  as  operative  property. 

Land  used  for 
AU  land    electrical  operations 

1914 $1,031,860    $940,850 

1915 990,450     900,950 

1916 1,006,760  917,250 

• 

It  was  shown  that  the  percentage  for  equalization  applicable 
to  Kings  county  adopted  by  the  State  Board  of  Equalization  in 
1914  was  91  and  in  1916,  92.  The  company  claimed  that  real 
estate  at  Nos.  370-382  Pearl  street  and  No.  13  Willoughby  street 
had  been  acquired  for  additions  to  its  office  building  and  Nos. 
27-31  Garfield  place  for  enlarging  a  substation  and  that  all  these 
properties  had  already  been  partly  put  to  use  in  connection  with 
the  company's  business  and  that  all  would  be  needed  shortly  for 
this  purpose.  These  properties  which  Mr.  Wilder  classes  as  non- 
operative  he  appraised  for  1913  as  follows: 

Material  and 
Location  Land  labor  cost  Total 

370-382  Pearl  street $45,000        $21,764        $66,764 

13  Willoughby  street 16,000  12,997  28,997 

27-31  Garfield  place 5,100  9,369  14,469 


$66,100        $44,130      $110,230 
Engineering  4.2  per  cent 1,853  1,853 


Total  including  engineering.     $66,100        $45,983      $112,083 
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The  assessed  value  of  these  items  of  real  estate  remained  the 
same  for  1914,  1915  and  1916.  With  these  three  parcels  included 
the  asesssments  for  lands  actually  used  or  to  be  used  for  electrical 
operations  were  as  follows: 

1914 $1,006,950 

1915 967,050 

1916 983,350 

The  company  called  a  real  estate  expert  who  testified  that  the 
value  of  the  land  at  Sixty-sixth  street  which  was  assessed  at 
$356,500  for  1914,  and  $314,600  for  1915  and  1916,  was 
$430,079.  This  is  about  40  per  cent  in  excess  of  the  assessed 
valuation  and  nearly  four  times  the  original  cost,  which  was 
$115,419. 

At  the  close  of  the  testimony  the  company  presented  a  state- 
ment claiming  a  valuation  for  its  land  devoted  to  electrical  opera- 
tions amounting  to  $1,197,255.  For  the  Sixty-sixth  street  land  the 
value  used  was  that  testified  to  by  the  company's  witness.  For 
other  land  the  original  cost  was  taken  where  known  and  where 
not  known  the  assessed  valua  If  the  original  cost  had  been 
adopted  in  every  case  where  it  is  shown  by  the  record  the  total 
valuation  would  have  been  not  more  than  $882,596,  or  about 
$125,000  less  than  the  assessed  value.  Of  course,  to  be  consistent 
the  same  rule  should  be  adopted  in  all  cases.  The  company  should 
not  be  permitted  to  shift  from  cost  to  present  value,  picking  and 
choosing  as  the  one  basis  or  the  other  yields  a  higher  figura  All 
land  should  be  taken  at  its  present  value  or  at  its  cost.  The  com- 
pany offered  no  definite  evidence  that  the  land  owned  by  it,  other 
than  the  Sixty-sixth  street  property,  should  be  valued  at  more  than 
the  amount  for  which  it  is  assessed.  If  the  percentage  adopted 
for  Kings  county  in  1915  by  the  State  Board  of  Equalization  be 
taken  to  indicate  the  extent  to  which  the  property  is  undervalued 
in  assessments,  the  additional  allowance  on  land,  other  than  at 
Sixty-sixth  street,  would  be  $58,152.  The  maximum  allowance  in 
any  way  justified  by  the  record  is  as  follows: 
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VaIiUation  of  Laio) 

Land  at  66th  street  (valuation  of  company's  expert  $430,079 

Other  land,  assessed  value $668,750 

Additional  allowance,  assuming  assessed 
value  to  be  92  per  cent  of  the  mar- 
ket value    58,153 

Total  726,902 

Total  land,  present  value ' $1,156,981 

■ 

This  amount  includes  the  properties  at  Pearl  street,  Willoughby 
street  and  Garfield  place.  If,  as  testified,  these  properties  are 
reasonably  necessary  for  the  service  of  the  public  it  is  proper  to 
include  them  although  perhaps  in  excess  of  immediate  needs. 
The  total  amount  for  land,  including  these  properties  held  for 
additions  and  extensions,  may  thus  be  taken  in  round  figures  at 
$1,160,000. 

It  may  be  noted  in  passing  that  this  amount  is  about  $300,000 
more  than  the  cost. 

Othee  Differences 

Other  differences  in  the  valuation  of  physical  property  are 
minor.  They  are  due  chiefly  to  the  fact  that  construction  work  in 
progress  at  the  close  of  1913,  which  had  been  included  in  the 
appraisal  by  the  Commission's  engineer,  is  treated  in  the  com- 
pany's statement  as  additions  made  subsequent  to  December  31, 
1913.  The  company's  figures,  if  adopted,  would  thus  result  in  a 
double  allowance  for  such  property. 

Dbpebciation 
The  chief  controversy  centers  about  depreciation.  The  Com- 
mission on  the  basis  of  the  engineer's  testimony  deducted  from 
the  cost  new  the  sum  of  $7,140,000  for  accrued  depreciation  to 
January  1,  1916.  The  Conmiission  has  had  before  it  various 
theories  of  the  subject  which  were  reviewed  at  length  in  the 
briefs  submitted  to  it     The  company  maintains  that  no  deduc- 
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tion  for  accrued  depreciation  &ho\ild  be  made  in  the  valuation 
of  its  property,  but  nevertheless  asserts  that  it  should  be  allowed 
to  set  aside  annually  large  suras  for  renewals.  It  adopts  this 
view  in  spite  of  the  fact  that  the  companies  of  the  system  reported 
to  the  State  Board  of  Tax  Commissioners  that  the  accrued  deprO' 
ciation  on  their  property  was  between  40  and  50  per  cent  of  its 
reproduction  cost. 

It  has  been  the  consistent  determination  of  the  Commission  in 
both  capitalization  and  rate  cases  to  appraise  physical  property  on 
the  basis  of  present  value,  deducting  accrued  depreciation,  both 
physical  and  functional.  Accrued  depreciation  has  been  uni- 
formly determined  on  the  so-ealled  straight  line  basis,  and  this 
method  has  had  judicial  approval  in  this  state.  People  ex  rel. 
Manhattan  Railway  Company  v.  Woodbury,  203  N.  Y.  231,  236; 
People  ex  rel.  Kings  County  Lighting  Company  v.  Willcox,  156 
App.  Div.  603;  210  N.  T.  479.  That  depreciation  must  be 
deducted  in  a  valuation  for  rate  making  purposes  is  not  open  to 
question  in  view  of  the  decisions  of  the  United  States  Supreme 
Court  in  Knoxville  v.  Knoxville  Water  Company,  212  U.  S.  1, 
and  the  Minnesota  Eate  Cases,  230  id.  352. 

Counsel  for  the  company  ably  argued  against  the  application 
of  the  depreciation  rule  in  rate  valuations,  although  maintaining 
the  usual  claims  to  appreciation  and  value  represented  by  securi- 
ties issued  for  the  nebulous  consideration  which  are  discernible 
only  in  the  "  judgment  of  the  corporate  directors."  But  the 
decision  of  the  Appellate  Division  of  the  Supreme  Court,  First 
Department,  in  this  State  (Clarke,  J.,  with  whom  concurred 
Ingraham,  P.  J.,  and  McLaughlin  and  Scott,  JJ.);  ^^  ^be  case  of 
People  ex  rel.  Kings  County  Lighting  Company  v.  Willcox,  166 
App.  Div.  603;  210  N.  T.  479,  is  a  conclusive  authority  from 
which  this  Commission  may  not  deviate,  for  the  deduction  of 
complete  and  incomplete  depreciation,  physical  and  functional, 
from  the  reproduction  cost  new  in  valuations  for  rate  making 
purposes.  In  that  case,  the  Commission  made  a  deduction  for 
depreciation  exactly  as  it  has  done  in  this  case.  The  issue  was 
squarely  presented  to  the  court  and  it  was  never  more  ably  argued 
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on  behalf  of  the  utilities  than  it  was  by  the  late  Charles  F.  Mat- 
hewson  before  that  court.  The  court  reviewed  the  question,  not 
alone  from  the  standpoint  of  constitutional  law  in  an  inquiry  as 
to  whether  property  rights  of  the  utility  were  being  confiscated 
and  what,  therefore,  were  the  property  rights  involved,  but  more 
particularly  from  the  standpoint  whether  the  order  was  unreason- 
able and  unauthorized ;  the  court  was  not  confined  to  the  question 
whether  the  rate  resulted  in  confiscation  or  denial  of  equal  pro- 
tection, but  it  also  considered  whether  the  determination  of  the 
Commission  was  authorized  by  legal  tests.    The  court  held : 

"Mr.  Mathewson  as  amiciLs  curiae  files  an  interesting  brief 
presenting  an  elaborate  argument  in  support  of  the  proposition 
that  as  it  is  conceded  that  the  plant  of  the  relator  operates  at  100 
per  cent  of  efficiency  there  should  be  no  deduction  for  so-called 
accrued  depreciation.  This  term  is  used  to  designate  somewhat 
inartificially  the  liability  presently  accrued  toward  the  ultimate 
cost  of  replacement  of  still  efficient  apparatus.  He,  therefore, 
repudiates  the  concession  to  scrap  value  and  claims  that  as  the 
company,  being  a  public  service  corporation,  must  always  keep 
its  plant  up  to  efficiency  and  must  replace  property  when  worn 
out,  it  is  entitled  to  a  rate  based  upon  100  per  cent  efficiency 
because  it  will  never  be  allowed  to  capitalize  replacement  but  must 
provide  it  when  necessary.  It,  therefore,  must  be  allowed  to 
provide  a  replacement  fund  out  of  its  earnings.  He  argues  that  it 
makes  no  difference  to  the  consumer  whether  that  fund  is  actually 
accumulated  and  on  hand  or  not  because  the  replacement  must  be 
made  if  there  is  such  a  fund  from  it;  if  not,  by  the  stockholders 
directly.  If  on  the  other  hand  the  valuation  of  the  tangibles  is 
reduced  by  a  percentage,  in  this  case  twenty-one  per  cent,  it  caD 
never  be  provided  for  in  the  only  proper  way  —  out  of  earnings. 

"  We  are  unable  to  adopt  Mr.  Mathewson's  interesting  theories 
for  these  reasons : 

"  1.  It  seems  to  be  thoroughly  established  that  the  value  of  the 
tangible  property  upon  which  the  company  is  entitled  to  a  rate 
which  will  procure  a  fair  and  just  return  is  the  present  value, 
that  is,  at  the  time  of  the  appraisement  for  rate-making  purposes. 
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"  2.  That  in  the  absence  of  accurate  evidence  aa  to  actual  value, 
the  cost  of  reproduction  new  takes  the  place  thereof. 

*^  3.  That,  as  the  property  being  valued  is  not  new,  in  order 
that  cost  of  reproduction  new  may  represent  the  actual  condition 
—  the  amount  invested  —  there  must  be  a  deduction  therefrom. 

"  4.  That  this  represents  the  amount  required  to  replace  appa- 
ratus still  in  use,  but  in  process  of  wearing  out,  at  the  end  of 
useful  service. 

"  5.  That  this  allowance  for  depreciation  has  been  made  in 
various  kinds  of  cases  where  present  value  is  required  to  be 
estimated." 

Furthermore,  the  court  approved  the  straight  line  method  of 
computing  accrued  depreciation  as  one  to  be  applied  by  the 
Commission  in  a  case  of  this  kind. 

Property  Not  TJsbd  or  Useful 

The  question  is  raised  as  to  whether  the  property  of  the  Brook- 
lyn Edison  Company  is  in  excess  of  its  present  needs  for  public 
service  and  therefore  whether  there  should  be  eliminated  from  the 
valuation  upon  which  the  rate  of  return  is  to  be  based,  an  amount 
for  such  property  as  is  not  used  or  useful  for  public  service.  It 
is  well  settled  that  a  utility  is  not  entitled  to  a  return  upon  prop- 
erty not  used  or  useful  for  service  and  that  present  users  cannot  be 
expected  to  pay  a  rate  sufficiently  high  to  yield  a  fair  return  on 
money  invested  in  excess  of  the  amount  reasonably  necessary  to 
provide  property  for  the  present  requirements. 

This  question  arises  in  connection  with  the  Sixty-sixth  street 
generating  station  of  the  company  included  in  the  valuation  of 
the  Commission's  engineer  at  approximately  $1,305,000  as  the 
cost  less  depreciation  accrued.  This  station  is  but  little  used, 
relative  to  the  investment  involved.  The  record  shows  that  cer- 
tain additions  made  to  the  Gold  street  station  at  a  cost  of  about 
$500,000  have  provided  a  greater  generating  capacity  than  the 
total  capacity  of  the  Sixty-sixth  street  station,  and  that  further 
additions  to  that  station  were  under  contract  equal  to  about  twice 
the  present  capacity  of  the  Sixty-sixth  street  station.    It  is  a  fair  • 
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question  whether  the  allowance  for  the  Sixty-sixth  street  station 
should  not  be  limited  to  the  cost  of  adding  to  the  Gold  street 
station  equipment  capable  of  rendering  the  equivalent  service  of 
the  Sixty-sixth  street  station,  and  that  the  amount  found  as  the 
cost  of  property  less  depreoiation  be  therefore  reduced  for  the 
excess  investment  in  the  Sixty-sixth  street  plant. 

It  appears  that  the  two  stations  were  built  by  independent  com- 
panies and  the  present  system  came  into  possession  of  them  not  as 
the  result  of  a  definite  plan  to  provide  for  the  needs  of  service 
but  as  the  outcome  of  the  combination  of  independent  companies 
formed  to  eliminate  competition.  Doubtless  this  accounts  for  the 
fact  that  throughout  the  history  of  the  present  system,  only  one 
of  the  stations  has  been  used  extensively,  and  that  during  the  last 
eight  years  the  Sixty-sixth  street  station  has  furnished  but  a  small 
part  of  the  current  supplied  to  consumers,  the  load  being  carried 
mainly  by  the  Gold  street  station.  In  this  instance,  however, 
the  record  is  perhaps  not  complete  on  the  cost  of  additional  facili^ 
ties  which  might  be  required  for  taking  over  the  load  now  carried 
at  the  Sixty-sixth  street  station,  the  importance  of  having  two 
stations  to  ensure  continuity  of  service  in  emergencies  and  to  pro- 
vide for  the  growth  of  business  in  the  near  futura  The  doubts 
should  in  this  case  be  decided  in  favor  of  the  company  in  order 
that  there  may  be  no  question  that  it  has  been  dealt  with  fairly 
in  the  valuation  of  its  property.  The  allowance  in  this  instance 
made  for  the  present  value  of  the  Sixty-sixth  street  station  should 
not  be  taken  as  a  precedent  that  property  in  excess  of  reasonable 
needs  for  service  is  to  be  included  in  ascertaining  the  fair  value 
of  property  on  which  the  company  is  entitled  to  a  return  from  the 
rate  payers  or  as  precluding  the  Commission  from  considering 
this  question  anew. 

Propeety,  Ovebhead  Construction  and  Development  Costs 

Charged  to  Expenses 

The  other  differences  between  the  amount  here  allowed  and  the 
claims  of  the  company  relate  mainly  to  overheads  and  intangibles. 
Counsel  for  the  company  contends  that  there  should  be  added  to 
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the  valuation  of  the  property  allowances  aggregating  $4,033,000 
for  capital  expenditures  made  out  of  operating  expenses,  which, 
with  one  exception,  are  not  entered  on  the  books  as  property. 
Items  of  this  character  are  as  follows: 

Lamps  installed  on  consumers'  premises $447,994 

Labor  cost  of  installing  meters 174,949 

Injuries  and  damages  during  construction 136,064 

Taxes  during  construction 298,99Cf 

L^al,  organization,  administration  expenses,  etc.  . . .  1,258,238 

Cost  of  attaching  business 1,670,861 

Workmen's  compensation  insurance  deposit 47,257 

Total $4,033,359 


It  is  conceded  by  the  company  that,  if  these  claims  were  to  be 
allowed,  operating  expenses  and  taxes  shown  by  the  books  would 
have  to  be  revised  and  reduced,  and  the  profits  as  reported  corre- 
spondingly increased,  for  it  is  clear  that  the  same  expenditures 
cannot  be  both  operating  expenses  and  capital  outlays.  The  extent 
to  which  the  expenses  are  overstated  and  the  profits  understated 
is  indicated  by  the  brief  of  the  company  which  shows  for  1915 
"  investment  expenditures  included  in  operating  expenses " 
amounting  to  $304,198.  No  account  is  taken  in  this  figure  of  the 
labor  cost  of  installing  meters  during  1915,  for  which  the  amount 
may  be  estimated  as  over  $30,000.  The  total  included  in  1915 
operating  expenses  for  capital  outlays,  according  to  the  company's 
theory,  is  thus  over  $335,000. 

From  the  standpoint  of  rate  making,  it  makes  no  substantial 
difference  whether  the  company's  claims  are  sustained  or  not  If 
its  theory  is  accepted,  the  implication  is  that  profits  to  the  extent 
of  $335,000  have  been  concealed  in  its  statement  of  operating 
expenses  for  1915.  The  profits  so  concealed  are  equal  to  a  return 
of  8  per  cent  on  the  items  claimed  by  the  company  as  properly  to 
be  included  in  the  valuation  of  this  property.  The  company's 
interests  are  thus  sufficiently  conserved  if  its  operating  expenses 
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covering  the  items  in  question  are  accepted  as  part  of  the  cost  of 
service  to  consumers. 

The  company  admits  that  the  amounts  at  issue  have  been  treated 
as  operating  expenses.  It  does  not  in  these  proceedings  undertake 
to  restore  proper  amounts  to  capital  on  the  basis  of  a  re-examina- 
tion of  vouchers  and  records  but  proceeds  mainly  on  hypothetical 
calculations  and  estimates.  The  claims  put  forward  for  the  pur- 
poses of  this  case  are  contradicted  by  its  own  books,  which  show 
that  these  items  have  all  along  been  entered  as  expenses.  There  is 
thus  little  foundation  for  its  contentions. 

The  accounting  provisions  of  the  Commission  require  that  in- 
candescent lamps  be  charged  to  expenses.  This  is  property  of 
very  short  life,  and  if-  allowance  were  to  be  made  for  it  in  the 
valuation  the  amount  claimed  by  the  company  as  its  cost  would, 
have  to  be  considerably  reduced  in  recognition  of  depreciation. 
The  company  has  had  the  option  under  the  accounting  regulations 
of  the  Commission  to  charge  the  labor  cost  of  installing  meters 
as  property  or  as  expense,  and  it  has  consistently  treated  the  cost 
as  expense. 

No  injury  is  done  to  the  company  in  following  its  own  account- 
ing practice  and  treating  as  operating  expenses  the  labor  cost  of 
installing  meters  and  the  cost  of  lamps  installed  on  the  consumers' 
premises.  Theoretically,  these  expenditures  might  perhaps  l)e 
charged  to  capital,  but  the  practical  bookkeeping  difficulty  involved 
in  keeping  track  of  such  a  myriad  of  small  items  has  doubtless  led 
the  company  to  adopt  the  practice  followed  generally  by  similaii 
companies  in  this  district  and  sanctioned  by  the  Commission,  that 
of  treating  these  expenditures  as  operating  expenses. 

The  amount  chargeable  to  capital  for  injuries  and  damages  is 
uncertain  and  debatable ;  the  estimate  of  the  company's  witness  aa 
of  December  31,  1914,  was  $126,000,  whereas  the  Commission's 
accountant  computed  it  to  be  about  $76,000,  or  40  per  cent  less. 

The  method  used  in  calculating  taxes  during  construction  re- 
sults in  inconsistencies  and  in  an  unquestionably  excessive  figure. 
These  amounts  have  been  charged  to  expenses  and  have  long  since 
been  paid  for  by  the  consumers.  The  company  has  never  attempted 
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to  segregate  taxes  applicable  to  construction  from  other  taxes 
and  it  is  doubtful  whether  such  a  separation  can  be  made.  Both 
as  r^ards  injuries  and  damages  and  taxes,  if  the  appraisal  is  to 
be  increased  by  the  amoimt  claimed,  the  operating  expenses  as 
stated  on  the  books  must  be  revised  and  the  profits  correspondingly 
increased,  with  the  result  that  the  increased  profits  shown  by  the 
revision  of  the  accounts  would  adequately  provide  for  a  return 
on  the  amount  added  to  the  valuation  of  the  property. 

The  amount  asked  for  legal  expenses,  organization  expenses, 
administration,  etc.,  rests  on  no  specific  evidence  to  be  found  in 
the  record.  A  proper  allowance  for  organization  is  considered 
below. 

The  claim  for  the  cost  of  attaching  business  is  based  wholly  on 
expenditures  chargeable  under  the  Commission's  accounting  orders 
to  expenses,  and  presumes  the  right  to  capitalize  permanently  all 
advertising  and  promotion  expenses. 

The  deposit  under  the  Workmen's  Compensation  Act  represents 
funds  collected  under  the  guise  of  operating  expenses  to  provide 
insurance  and  is  very  largely  invested  in  New  York  city  bonds 
yielding  a  return  to  the  company.  To  include  it  in  the  amount  to 
be  used  as  a  basis  for  rate  making  would  mean  the  allowance  for 
the  diflFerence  between  the  rate  of  return  used  in  computing  rates 
and  the  interest  earned  on  the  bonds.  The  practical  difference 
for  rate  making  purposes  is  therefore  small.  Logically,  the  income 
from  this  fund  should  be  credited  to  the  insurance  reserve^  or 
used  to  reduce  the  amount  chargeable  to  the  consumer  for  insur- 
ance, and  not  for  the  payment  of  interest  or  dividends. 

It  may  in  fairness  be  contended  that,  no  matter  what  are  the 
amounts  to  be  included  in  the  capital  accounts  under  the  com- 
pany's theory,  the  moneys  for  the  items  discussed  under  this  head 
have  been  collected  from  consumers  in  the  rates  imposed;  and 
that,  therefore,  the  consumers  should  not  be  taxed  a.  second  time, 
for  a  return  on  capital  which  they  have  contributed.  This  view 
strongly  appeals  to  a  sense  of  justice,  whatever  be  the  technicali- 
ties with  regard  to  title  to  such  property.  It  is,  however,  unnec- 
essary in  this  case  to  decide  this  point.     The  company  concedes 
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that  its  operating  expenses  cover  large  outlays  for  capital  It  has 
been  shown  above  that  the  amounts  so  included  according  to  the 
company's  calculations  are  equal  to  more  than  a  fair  return  on 
the  amount  here  in  dispute.  If,  in  the  calculation  of  rates,  the 
Commission  refuses  to  follow  the  speculations  of  the  company  as 
to  capital  and  expense,  but  assimies  as  proper  for  the  purposes 
of  this  case  the  operating  expenses  as  they  appear  on  the  books, 
it  is  certain  that  the  total  amount  which  the  company  will  be 
permitted  to  earn  will  yield  a  fair  return  on  all  of  its  property 
including  these  doubtful  items  at  the  valuation  set  on  them  by 
the  company  itself. 

License  TJndeb  Edison  Patents 

The  company  claims  an  allowance  of  $945,000  representing 
the  par  value  of  stock  issued  for  the  right  to  use  the  Edison 
patents.  Of  this  amount,  $360,000  was  returned  by  the  licensor 
and  distributed  in  bonuses  on  securities  issued  or  returned  to 
the  Edison  treasury  and  ultimately  paid  out  to  the  stockholders 
as  part  of  a  special  dividend.  The  net  amount  of  stock  retained 
by  the  owner  of  the  Edison  patents  was,  therefore,  $585,000. 
These  patents  were  issued  between  1880  and  1883  and  necesr 
sarily  expired  about  1900.  Whatever  the  importance  claimed  for 
the  original  patents  when  the  companies  first  engaged  in  busi- 
ness, there  is  no  evidence  that  the  licenses  give  any  substantial 
advantage  to  the  company  at  the  present  time.  Patents  are 
property  with  limited  life,  and  sound  accounting  requires  that 
their  cost  be  written  off  within  the  period  of  their  life.  The 
earnings  of  the  system  have  been  ample  for  that  purpose  and 
they  should  not  be  carried  on  the  books  after  their  expiration. 

There  is  no  basis  in  the  record  for  a  finding  by  the  Commis- 
sion that  the  Edison  licenses  today  represent  property  used  or 
useful  in  supplying  electrical  service  to  the  public,  and  therefore 
no  allowance  for  them  can  be  made  in  the  valuation.  The  Legis- 
lative committee  which,  under  the  direction  of  Charles  E. 
Hughes,  investigated  the  lighting  companies  of  New  York  city 
in  1905,  refused  to  make  any  allowances  for  the  Edison  licenses* 
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The  same  decision  was  made  in  other  cases.  Fuhrmann  v.  Buf- 
falo General  Electric  Company,  3  P.  S.  C.  N.  Y.  (2d  Dist) 
739,  766;  Matter  of  Union  Electric  Light  &  Power  Company 
Investigation,  St.  Louis  Public  Service  Commission;  Matter  of 
Milwaukee  Electric  Railway  &  Light  Company,  10  Wis.  R.  E. 
92. 

WoBKiNG  Capital 

In  addition  to  its  plant,  an  operating  company,  the  business 
of  which  is  not  run  strictly  on  a  cash  basis  (such  as  a  street 
railway),  must  have  working  capital.  Money  is  necessarily  tied 
up  in  unpaid  bills  of  consumers  for  service  rendered  but  not  yet 
paid  for  and  in  materials  and  supplies.  The  amount  required 
for  this  purpose  is  less  than  the  amount  charged  on  the  books 
for  expenses  or  for  materials  and  supplies,  because  to  a  certain 
extent  services  rendered  and  supplies  furnished  to  the  company 
are  covered  by  its  unpaid  biUs,  unpaid  wages,  salaries  and  the 
like.  Thus,  a  part  of  the  working  capital  of  a  company  is  sup 
plied  by  its  various  creditors  and  involves  no  carrying  charge. 

The  company  makes  a  claim  of  $1,325,776  for  working  capitals 
The  current  assets  of  the  company  consist  chiefly  of  cash,  mate- 
rials and  supplies  and  consumers'  accounts,  and  the  current 
liabilities  of  taxes  accrued,  unpaid  bills,  interest  accrued,  casu' 
alty  and  insurance  reserves  and  consumers'  deposits.  On  con- 
sumers' deposits  the  company  is  obligated  to  pay  interest  at  the 
rate  of  6  per  cent  per  annum.  As  the  company  would  be  obliged 
to  supply  an  equivalent  amount  of  capital  on  which  it  would  be 
entitled  to  a  return,  if  it  did  not  receive  such  deposits,  no  reduc- 
tion should  be  made  for  this  item.  On  the  other  hand,  as  a  wit' 
ness  for  the  company  points  out,  under  current  liabilities  con- 
sideration may  be  taken  of  funds  accumulated  for  the  payment 
of  dividends  averaging  about  $90,000  per  month  for  which  no 
entry  is  made  on  the  books  until  dividends  are  declared.  The 
excess  of  current  assets  over  current  liabilities  other  than  con- 
sumers' deposits  thus  amounted  at  the  close  of  1914  to  less  than 
$900,000  and  at  the  close  of  1915  to  about  $1,060,000,  or  an 
average  for  the  year  of  less  than  $1,000,000. 
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A  question  in  connection  with  working  capital  arises  with  ref- 
erence to  an  item  not  carried  on  the  books,  namely,  current  deliv- 
ered to  consumers  for  which  the  meters  have  not  been  read  or 
the  bills  rendered.  The  average  amount  of  such  unbilled  current 
is  estimated  by  the  company's  witness  as  about  $220,000  for 
1914,  and  $245,000  for  1915.  The  amount  at  the  close  of  the 
year  may  be  estimated  on  the  same  basis  as  $250,000  for  1914 
and  $300,000  for  1915.  The  company's  practice,  and  the  general 
practice  of  companies  in  this  district,  has  been  to  disregard  un- 
billed current  on  the  books;  it  is  not  shown  either  as  revenue  or 
as  an  asset.  If  such  unbilled  business  is  included  among  the 
company's  assets,  it  must  also  be  considered  in  the  revenue  and 
surplus  accounts.  Thus  the  surplus  as  of  December  31,  1915, 
would  have  to  be  increased  by  about  $300,000  and  the  revenue 
for  the  year  1915  by  about  $50,000.  Unless  surplus  and  revenue 
are  so  revised,  an  allowance  for  unbilled  sales  would  be  one-sided 
and  unjust  to  the  consumer,  for  the  true  profits  of  the  business 
will  not  be  revealed.  The  operating  expenses  as  reported  by  the 
company  cover  the  cost  of  rendering  service  whether  billed  or 
not;  the  revenue  must  therefore  show  the  amount  to  be  received 
for  the  entire  service,  else  neither  oprating  costs  nor  profits  are 
accurately  stated.  On  the  basis  of  the  increase  in  unbilled  cur- 
rent during  1915  and  the  genaral  ratio  of  expenses  to  revenue, 
the  expenses  applicable  to  the  earnings  not  entered  on  the  books 
would  amount  to  about  $25,000.  This  is  equal  to  a  7  per  cent 
return  on  $350,000,  which  is  more  than  the  amount  of  unbilled 
current.  The  expenses  for  1915  as  reported  by  the  company  thus 
cover  an  allowance  for  return  on  any  difference  between  the 
amount  claimed  by  the  company  for  working  capital  and  the 
amount  indicated  by  its  books.  If  the  company's  operating 
expenses,  covering  also  unbilled  current,  for  1915  are  used  as  a 
basis  for  rate-making,  then  an  allowance  will  be  included  ade- 
quate to  yield  a  proper  return  on  the  amount  of  unbilled  earn- 
ings. The  amount  shown  by  its  books  as  its  working  capital, 
namely,  $1,000,000,  may  thus  be  adopted  in  the  assurance  that 
the  company's  interests  are  not  thereby  prejudiced. 
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Franchises 

The  company  daims  an  allowance  for  the  value  of  its  fran- 
chises. It  is  now  well  established  that  franchises  cannot  be 
induded  in  a  valuation  for  rate-making  purposes.  The  entire 
subject  has  been  carefully  considered  in  a  recent  decision  of  the 
Court  of  Errors  and  Appeals  of  New  Jersey,  Public  Service  Gar 
Company  v.  Board  of  Public  Utility  Commissioners,  N.  J.,  94 
AtL  Bep.  634,  the  reasoning  of  which  should  dispose  fully  of 
the  claims  and  arguments  of  the  company  for  an  allowance  for 
franchises  in  this  case.  That  franchises  cannot  be  included  is 
clear  from  the  legislative  policy  of  the  State  of  New  York  as 
expressied  in  sections  55,  69  and  101  of  the  Public  Service  Com- 
missions Law  to  the  effect  that :  "  *  *  *  *  the  Commission 
shall  have  no  power  to  authorize  the  capitalization  of  any  fran- 
chise to  be  a  corporation  or  to  authorize  the  capitalization  of  any 
franchise  or  the  right  to  own,  operate  or  enjoy  any  franchise 
whatsoever  in  excess  of  the  amount  (exclusive  of  any  tax  or  annual 
charge)  actually  paid  to  the  State  or  to  any  political  subdivision 
thereof  as  a  consideration  for  the  grant  of  such  franchise  or 
right  *  *  ♦." 

Counsd  cites  as  a  precedent  for  the  allowance  of  franchise 
value  the  Consolidated  Gas  case,  apparently  overlooking  the  excep- 
tional conditions  involved  therein,  and  the  statement  of  the  court 
in  that  case  (212  U.  S.  19,  44) :  "  What  has  been  said  herein 
regarding  the  value  of  the  franchise  in  this  case,  has  been  neces- 
sarily founded  upon  its  own  peculiar  facts,  and  the  decision 
thereon  can  form  no  precedent  in  regard  to  the  valuation  of  fran- 
chises generally,  where  the  facts  are  not  similar  to  those  in  the 
case  before  us." 

Cost  of  TJwiftino  the  System 

A  number  of  other  claims  submitted  by  the  company  may  be 
grouped  under  the  head  of  the  cost  of  unifying  the  system,  that  is 
to  say,  the  cost  of  establishing  monopoly.  The  total  for  amounts 
of  this  character  appearing  in  the  statement  of  the  company  is 
$3,287,000.  With  this  sum  may  be  included  $300,000  daimed 
Staib  Dipt.  Reft. —  Vol.  10       14 
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for  organization  expense  of  the  Kings  County  Electric  Light  and 
Power  Company,  making  the  total  $3,587,000, 
The  details  are  as  follows: 

Amounts  paid  for  securitieB  of  companies  in  excess 
of  the  value  of  their  tangible  property : 

Citizens  Electric  Illuminating  Co $573,811 

Municipal  Electric  Light  Co 1,020,475 

Amsterdam  Electric  Light  and  Power  Co. 366,788 

Expenses  incident  to  the  acquisition  of  the  stock  of 
the  Edison  Electric  Illuminating  Co: 

Expenses  of  Edison  Selling  Stockholders'  Com- 
mittee          175,870 

Commission  to  A.  N.  Brady  for  purchasing  Edi- 
son Co.  stock 150,000 

Guarantee  fund  for  benefit  of  holders  of  pur- 
chase money  bonds  issued  to  acquire  Edison 
stock  * 1,000,000 

Stock  issued  to  Charles  Cooper  in  connection 
with  organization  of  Kings  County  Electric 
Light  and  Power  Co 300,000 


Total $3,586,944 


It  is  not  even  contended  by  the  company  that  anything  was 
added  to  property  used  in  supplying  electricity  to  consumers 
through  the  financial  transactions  which  led  to  the  establishment 
of  the  monopoly  enjoyed  by  the  Brooklyn  Edison  System.  With 
the  exception  of  the  last  item  which  will  be  considered  below,  all 
the  additions  to  the  capital  accounts  here  noted  resulted  from  the 
attempt  to  establish  monopoly  in  the  electrical  business  in  Brook- 
lyn. Monopoly  value  is  not  to  be  included  for  rate-making 
purposes.    Willcox  v.  Consolidated  Gas  Co.,  212  TJ,  S.  19.    As 

*  This  fund  is  invested  in  bonds  yielding  a  return  of  about  4.7%.  The 
claim  of  the  company  is  in  effect  that  consumers  should  make  good  to  the 
company  the  difference  between  the  present  return  from  the  securities  of  the 
fund  and  a  return  on  the  cUpital  at  the  rate  of  8%,  regardless  of  the  fact 
that  no  part  of  the  capital  is  used  for  electrical  service. 
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stated  before,  one  result  of  the  combination  was  duplication  of 
plants  and  the  Commission  in  taking  into  the  valuation  both  the 
Sixty-sixth  street  and  the  Gold  street  plants,  has  already  made 
an  aUowance  for  what  might  be  regarded  as  a  development 
expense  incident  to  the  unification  of  the  system.  The  additional 
amounts  claimed  by  the  company  cannot  be  allowed.  One  group 
of  capitalists  may  pay  whatever  sum  they  please  for  the  securi- 
ties of  another  group  of  capitalists,  or  incur  any  expenses  they 
see  fit.  They  cannot,  however,  thereby  impose  an  obligation  on 
the  public  to  give  them  a  return  on  whatever  amount  they  might 
pay  for  such  securities.  The  public  was  not  consulted.  The  claim 
on  them  for  a  fair  return  rests  on  property  devoted  to  public  uses, 
but  not  on  securities  issued. 

The  result  of  the  l^slative  policy  in  this  State  has  been  the 
elimination  of  competition,  the  avoidance  of  duplication  and  the 
stabilizing  of  public  utility  enterprises.  These  were  the  effects 
sought  by  the  constituent  companies  of  the  Edison  system  in 
unifying  their  own  enterprises.  On  the  theory  of  the  company, 
it  might  therefore  likewise  be  contended  that  the  establishment 
of  stricter  regulation  which  has  tended  to  produce  similar  results, 
should  also  be  included  in  the  valuation.  The  claim  of  the  com- 
pany in  this  instance  is  based  upon  little  more  than  that  value 
should  be  placed  upon  the  economy  and  efficiency  in  operation 
which  resulted  from  the  unification  of  the  system.  Whatever 
recognition  may  be  due  to  the  companies  for  improvements  in 
their  methods  of  conducting  business,  which  result  in  better  serv- 
ice to  the  public,  these  cannot  be  valued  for  rate  purposes  any 
more  than  advanced  legislation  which  promotes  the  security  of 
investors  in  utility  enterprises. 

With  reference  to  the  securities  issued  to  Charles  Cooper  at 
the  organization  of  the  Kings  County  Company,  there  is  no  evi- 
dence in  the  record  of  any  property  having  come  to  the  company 
at  a  result  of  the  transaction*  The  plant  and  other  assets  stand- 
ing on  the  books  were  received  in  return  for  stocks  and  bonds 
issued  to  contractors,  who  built  its  generating  station  and  turned 
over  to  the  corporation  a  certain  amount  in  cash.    The  oash  value 
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of  any  properly  receiyed  for  the  securities  issued  to  Cooper  or 
of  the  services  rendered  is  highly  problematic.  Any  property 
contributed  has  necessarily  been  taken  account  of  in  the  appraisal. 
Services  in  connection  with  organization  and  promotion  should  be 
considered  the  same  way  as  similar  services  for  other  companies 
of  the  system.  Ciounsel  for  the  company  has  elsewhere  set  up 
large  claims  for  organization  expenses  for  the  system  as  a  whole ; 
to  add  to  those  another  claim  for  securities  issued  to  Cooper  is 
to  ask  for  a  duplication  of  such  allowance. 

Oeganization,  etc. 

The  records  of  the  companies  forming  the  Edison  system  are 
remarkably  complete  and  they  have  been  gone  over  carefully  both 
by  the  company^s  and  commission's  accountants.  They  failed  to 
reveal  any  considerable  outlay  for  organization  expense,  for 
financing;  administration  and  the  like.  Expenses  of  this  char- 
acter, if  incurred,  were  met  out  of  current  revenue  and  treated 
as  ordinary  expenses;  they  called  for  comparatively  little  outlay 
of  capital  by  investors.  The  system  was  developed  by  additions 
year  by  year  and  through  funds  supplied  by  stockholdors  with 
little,  if  any,  expense  for  underwriting  syndicates,  financing,  oe 
promotion.  When  originally  organized,  each  of  the  companies 
was  comparatively  small,  and  promotion  or  preliminary  expenses 
of  a  Intimate  character  could  not  have  been  great  It  would  be 
well  nigh  a  hopeless  task,  as  the  company's  own  witness  admitted 
on  the  stand,  to  attempt  to  ascertain  the  expenditures  which  should 
have  been  charged  to  capital  for  organization  and  similar  items. 

The  company,  through  its  counsel,  as  noted  before,  claims  an 
allowance  of  $1,358,238  for  legal,  organization,  administration, 
superintendence,  trial  operation,  etc.  No  evidence  whatsoever 
is  adduced  in  support  of  this  claiuL  From  the  figures  of  the 
company's  counsel,  it  appears  that  on  his  theory  there  have  been 
included  in  operating  expenses  in  recent  years  $50,000  to  $100,- 
000  per  year  for  organization  and  similar  expenses.  If  this  is 
so,  there  are  concealed  in  operating  expenses  sufficient  profits  to 
yield  a  return  at  7  per  cent  on  an  allowance  for  organization 


MoKiTz  v.  Edison  El.  II.  Co.  of  Brooklyn  818 

Publie  bezvioe  Commission,  First  District 

and  1^  expenses,  etc.,  ranging  from  $700,000  to  $1,600,000. 
The  company  should,  therefore,  not  be  aggrieved  if  its  operating 
expenses  are  accepted  and  thereby  allowance  made  on  so  large 
an  amount. 

For  the  Commission,  no  such  speculations  have  been  attempted. 
On  the  basis  of  the  charges  made  on  the  books  of  the  system,  it 
is  submitted  that  a  fair  allowance  would  be  about  $100,000.  No 
substantial  difference  in  the  rates  would  result  if  the  amount 
were  increased  to  $200,000  in  order  to  give  the  benefit  of  any 
doubt  to  the  company. 

With  the  amounts  allowed  for  working  capital  and  organiza- 
tion expenses,  the  total  valuation  as  of  January  1,  1916,  fpr  the 
purposes  of  this  case,  even  allowing  the  higher  figure  indicated 
above  for  engineering,  would  be  about  $22,000,000. 

A  claim  is  made  with  qualifications  on  behalf  of  the  company 
for  "going  value"  as  of  December  31,  1914,  amounting  to 
$3,636,159.  In  arriving  at  this  figure  it  is  assumed  that  the 
rate  should  be  9  per  cent  for  the  earlier  years  of  the  system  and 
8  per  cent  for  the  more  recent  period.  Upon  the  record,  if  for 
the  purpose  of  argument  the  basis  of  the  company's  calculations 
is  unquestioned,  it  is  demonstrated  that  upon  a  7  per  cent  return 
throughout  the  history  of  the  system  there  was  no  deficiency  in  a 
fair  return  but  that,  on  the  contrary,  the  public  has  paid  in 
excess  of  a  fair  return  approximately  $5,500,000.  What  rate  of 
return  should  be  taken  as  fair  will  be  considered  below. 

In  People  ex  rel.  Kings  County  Lighting  Company  v.  Willcox, 
210  N.  Y.  479,  which  must  be  accepted  as  controlling  upon  the 
Commission  in  its  determination  with  regard  to  "going  value," 
the  court  said:  "Making  proper  allowance  for  the  matters  just 
considered  and  perhaps  for  others  which  do  not  occur  to  me,  I 
define  Agoing  value'  for  rate  purposes  as  involved  in  this  case 
to  be  the  amount  equal  to  the  deficiency  of  net  earnings  below  a 
fair  return  on  the  actual  investment  due  solely  to  the  time  and 
expenditures  reasonably  necessary  and  proper  to  the  development 
of  the  business  and  property  to  its  present  stage,  and  not  com* 
prised  in  the  valuation  of  the  physical  property." 
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It  has  been  shown  that  the  original  amount  of  capital  advanced 
by  security  holders  and  devoted  to  the  properties  of  the  Brooklyn 
Edison  system  used  for  electrical  operation  was  approximately 
$22,000,000,  that  the  average  annual  return  on  capital  so  invested 
from  the  beginning  was  nearly  9  per  cent,  and  that  the  company 
had  on  January  1,  1916,  property  valued,  for  the  purpose  of  this 
case,  at  $22,000,000,  or  more  than  the  full  amount  of  original 
investment.  This  statement  should  effectively  dispose  of  the  com- 
pany's claims  for  "  going  value." 

The  conclusions  may  be  summed  up  in  the  following  table: 

Pbopbrtt  of  thb  Brooklyn  Edison  Ststvm 


1913 

1914 

1915 

Cost  of  construction,  material,  labor,  con- 
tingencies,  enidneeriniE 

$23,632,487 
285,000 

$25,126,779 
295,000 

$26,269,594 

Interest  during  construction 

305,000 

Total  construction 

$23,917,487 
6,840,000 

$25,421,779 
6,640,000 

$26,574,594 

7,140,000 

Present  value 

$18,077,487 
1,160,000 

$18,781,779 
1,160,000 

$19,434,594 

Tiiind 

1,160,000 

Working  capital.  ..................... 

$19,237,487 
800,000 

$19,941,779 
900,000 

$20,594,594 
1,000,000 

Organiiation 

$20,037,487 
200,000 

$20,841,779 
200,000 

$21,594,594 
200,000 

$20,237,487 

$21,041,779 

$21,794,594 

If  the  higher  figure  noted  above  is  adopted  for  engineering, 
the  totals  as  of  January  1,  1916,  would  be  in  round  numbers 
$22,000,000. 

With  other  property  of  the  company  not  devoted  to  electrical 
operations,  the  amount  on  January  1,  1916,  would  be  nearly 
$22,200,000,  or  more  than  the  total  capital  provided  by  investors 
for  building  up  the  properties  of  the  Edison  system.  Thus, 
whether  the  basis  for  valuation  be  the  actual  capital  invested  or 
the  present  value  of  the  property,  the  company  will  be  fairly  dealt 
with  if  rates  are  based  on  a  valuation  of  its  properly  of  approxi- 
mately $22,000,000. 


MoBTTZ  V.  Edison  El.  II.  Co.  of  Brooklyn  215 


Public  Service  Commission,  First  District 


Bate  of  Bstttbn 

The  company  claiioB  that  it  should  be  allowed  to  earn  8  per 
cent  on  the  valuation.  The  company  produced  a  witness  who  gave 
his  opinion  that  8  per  cent  would  be  a  proper  rate  of  return.  On 
the  other  hand,  another  witness  for  the  company  presented  a  cal- 
culation on  the  basis  of  the  company's  records  which  shows  that 
the  stock  and  bonds  of  the  system  had  been  issued  at  prices  which 
involved  a  cost  of  money  to  the  system  averaging  about  6%  per 
cent.  This  computation  took  no  account  of  the  fact  that  stock 
paying  dividends  of  8  per  cent  and  debentures  bearing  6  per  cent 
interest  and  convertible  into  stock  had  been  issued  at  par,  although 
the  market  price  for  these  securities  was  far  in  excess  of  the  par. 
As  a  result  his  calculation  produced  a  figure  in  excess  of  the 
necessary  cost 

The  record  contains  extensive  data  on  the  securities  issued,  the 
consideration  received,  the  rate  of  interest  or  dividends  paid,  and 
the  market  prices  of  securities.  From  this  information  it  appears 
that  the  mortgage  bonds  of  the  system  sell  on  an  approximately 
6  per  cent  basis  and  that  the  stock  at  the  prices  quoted  yield  the 
purchaser  less  than  7  per  cent.  With  the  existing  distribution  of 
the  capitalization  of  the  system  as  between  stocks  and  bonds,  the 
average  return  on  the  outstanding  securities  at  the  prices  quoted 
is  approximately  6  per  cent. 

The  United  States  Supreme  Court  in  the  Consolidated  Gas 
Case,  212  U.  S.  19,  held  that  a  return  of  6  per  cent  would  not 
be  confiscatory.  This  position  was  again  taken  in  1915  in  a  case 
involving  a  relatively  small  company,  viz.,  the  Des  Moines  Gas 
Company,  238  U.  S.  153.  It  should  be  pointed  out  with  reference 
to  the  rate  of  return  that  regulation  and  the  elimination  of  com- 
petition in  the  public  utility  field  create  a  condition  of  security 
for  capital  invested,  which  should  reflect  itself  in  the  rate  at 
which  capital  may  be  obtained  and  in  the  return  which  the  con- 
sumer should  be  required  to  pay  for  its  usa  The  position  of  the 
Brooklyn  Edison  system,  should  be  exceptionally  favorable  in  this 
regard.  It  is  located  in  the  money  center  of  the  coimtry  and  has 
a  monopoly  of  the  supply  of  electric  current  in  a  large  and  very 
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rapidly  growing  territory.  With  rates  subject  to  regulation  it 
may  feel  fairly  assured  of  a  reasonable  return  on  capital  invested. 
Risks  are  reduced  to  a  minimum.  Under  the  circumstances,  it 
is  a  question  whether  a  return  of  6  per  cent  would  not  be  adequate. 
A  return  of  7  per  cent  is  certainly  generous. 

Assuming  7  per  cent  to  be  the  proper  rate  of  return,  the  com- 
pany should  have  collected  in  1915  on  the  property  in  service 
about  $1,500,000  in  addition  to  the  amount  necessary  for  operat- 
ing expenses,  taxes  and  a  reserve  for  accrued  depreciation. 

In  allowing  a  return  at  the  rate  of  7  per  cent,  after  making 
very  liberal  provisions  for  depreciation,  the  Commission  takes 
adequate  account  of  the  necessity  of  making  reservations  out  of 
income  for  surplus  and  contingencies.  On  a  capitalization  in 
keeping  with  the  fair  value  of  the  property  and  divided  about 
equally  between  stock  and  bonds,  a  7  per  cent  return  would  permit 
the  payment  of  5  per  cent  interest  on  bonds,  8  per  cent  dividends 
on  stock  and  reserves  for  surplus  and  contingencies  of  about 
$100,000.  If  the  rate  of  dividend  were  6  per  cent,  the  annual 
additions  to  surplus  and  reserves  would  be  over  $300,000. 

The  situation  may  be  seen  from  the  table  below  calculated  on 
a  capitalization  of  $22,000,00. 

Inteebst,  Drvn>Bin)B,  and  Amount  Available  for  Sukplus 
AND  Reserves  Under  a  Return  of  7  Per  Cent 

Return  at  T%  on  $22,000,000  capitalization $1,540,000 

Interest  at  5%  on  $11,000,000  bonds $550,000 

Dividends  at  8%  on  $11,000,000  stocks. .        880,000 


Total  requirements  for  interest  and  dividends. .     1,430,000 


Available  for  surplus  and  contingencies $110,000 


In  addition  to  the  provision  made  in  the  rate  of  return  for 
contingencies  and  surplus,  the  Commission,  in  revising  the  rates, 
as  will  appear  later,  leaves  a  considerable  margin  in  favor  of 
the  company. 
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In  the  argument  before  the  Commission,  counsel  claimed  that 
the  company  could  not  maintain  its  present  dividends  if  rates 
were  lowered  to  conform  to  the  rate  of  return  and  the  valuation 
as  found  above.  The  obligations  of  the  public  must  be  based  on 
the  requirements  of  a  fair  return  on  fair  value,  not  on  the  interest 
and  dividends  paid  on  an  inflated  capitalization.  As  was  said  by 
the  United  States  Supreme  Court  in  Stanislaus  County  v.  San 
Joaquin  &  Kings  Kiver  Canal  &  Irrigation  Company,  192  U.  S. 
201,  213 :  "  It  is  not  confiscation  nor  a  taking  of  property  with- 
out due  process  of  law,  nor  a  denial  of  equal  protection  of  the 
laws,  to  fix  water  rates  so  as  to  give  an  income  of  six  per  cent 
upon  the  then  value  of  the  property  actually  used,  for  the  purpose 
of  supplying  water  as  provided  by  law,  even  though  the  company 
had  prior  thereto  been  allowed  to  fix  rates  that  would  secure  to 
it  one  and  a  half  per  cent  a  month  income  upon  the  capital 
actually  invested  in  the  undertaking." 

Bevenues  and  Expenses 

To  determine  the  fair  cost  of  service  to  the  consumer,  operat- 
ing expenses  and  taxes  must  be  added  to  the  amounts  required 
for  depreciation  and  a  fair  rate  of  return.  The  operating  ex- 
penses appearing  on  the  books  of  the  company  for  1915  contain 
items  which  are  not  normal,  and  which  should  be  deducted  in 
order  to  ascertain  normal  operating  expenses  as  a  basis  for  rates 
to  the  consumer.  Expenditures  connected  with  the  rate  investi- 
gation have  been  included  to  the  extent  of  nearly  $70,000.  Out- 
lays for  this  purpose  should  cease  with  the  termination  of  pro- 
ceedings in  this  case.  Other  expenses  of  an  extraordinary 
character  or  charges  not  properly  applicable  to  operating  expenses 
amount  to  about  $25,000.  Thus,  nearly  $100,000  should  be 
deducted  from  the  expenses  appearing  on  the  books,  in  order  to 
determine  what  are  normal  operating  charges.  In  this  relation 
the  decision  of  the  Illinois  Public  Utilities  Commission  with 
regard  to  the  treatment  of  rate  procedure  expenses  is  interesting 
(Springfield  v.  Springfield  Gas  &  Electric  Co.  [111.  P.  TJ.  C] 
P.  if.  R.  1916  C.  281,  397),  where  the  Commission  said :  "  Since 
the  date  upon  which  respondent's  rates  were  questioned,  the  cur- 
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rent  rates  for  gas  in  Springfield  have  been  far  more  than  suffi- 
cient to  compensate  the  local  utility  for  every  reasonable  item 
of  expense  (including  an  adequate  allowance  for  return  and  depre- 
ciation). The  excess  collected  during  this  period  is  greater  by 
far  than  the  total  of  both  the  respondent's  and  the  petitioner's 
procedure  expenses.  The  Commission  finds  for  the  petitioner, 
that  no  allowance  is  to  be  made  to  the  respondent  for  extraordi* 
nary  expenses  incurred  in  this  particular  rate-making  procedure 
before  the  Commission.  At  this  time,  the  Commission  is  not 
expressing  how  it  would  rule  in  a  case  in  which  the  facts  disclose 
no  excess  revenue  to  have  been  collected  during  the  pendency  of 
a  rate-making  proceeding.'^ 

The  company  asks  that  it  be  allowed  to  include  in  the  cost  of 
service  to  be  covered  by  the  rates  an  amount  now  treated  as  a 
charge  against  surplus,  of  nearly  $80,000  for  "  appropriations  to 
employees  for  faithful  and  efficient  service."  These  expenditures 
stand  for  payment  to  the  Brooklyn  Edison  Investment  Fund  for 
the  benefit  of  its  employees  under  a  profit-sharing  plan.  The 
amount  disbursed  is  dependent  upon  the  rate  of  dividends  paid 
by  the  company.  If  allowance  is  made  for  this  item  in  operat- 
ing expenses^  it  diould  be  done  only  with  the  understanding 
that  such  payments  will  continue  at  the  present  rate  regardless 
of  the  effect  of  a  revision  of  the  rates  on  dividends. 

Allowance  is  made  for  annual  depreciation,  etc.,  on  the  basis  of 
the  finding  of  the  Commission's  engineer  for  accrued  depreciation 
with  adjustments  for  additions  to  the  property  and  for  overheads. 
In  view  of  the  fact  that  to  an  extent  minor  replacements  are  taken 
care  of  through  the  repair  accounts,  the  amount  here  taken  into  the 
cost  of  service  for  rate-making  purposes  is  sufficient  for  all  pur- 
poses contemplated  in  the  Commission's  accounting  regulations^ 
Account  E842,  General  Amortization — Electric.  This  amount,  or 
an  amount  increased  in  keeping  with  the  growth  in  the  oompany^s 
property,  is  to  be  provided  by  the  consumers  for  maintaining  the 
integrity  of  tiie  company's  investment  in  property ;  it  is  therefore 
unavailable  for  any  purpose  otiier  than  that  for  which  the  reserve 
is  here  provided,  and  cannot  be  changed  without  affecting  the  oasis 
of  the  rate  structure  here  proposed. 
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The  following  table  shows  a  revised  statement  of  operating 
revenues  and  expenses  for  the  past  three  years^and  the  rate  of 
return  on  the  "  fair  value  "  of  the  property  under  existing  charges 
for  service. 

Retibeo  Incomb  STAnioBiiT  AND  Rbtubn  on  Fair  Valun  vob  1013,  1014  and  1015 


1013 

1014 

1015 

Operating  revenues  ^ 

$5,640,006 

$6,230,068 

$6,023,552 

Revenue  deductions  (eicpenses): 
Operating  expenses' 

12,440,078 

865,000 

460,032 

14,062 

$2,605,006 

030,000 

430,547 

16,875 

$2,771,854 

Depreciation,  etc.  (stndght  line) 

Taxes 

005,000 
460,511 

Uncollectible  bills 

23,106 

Total  eicpenses 

$3,778,172 

$3,002,328 

$4,250,471 

Income  from  electric  operations 

$1,871,524 

$2,247,640 

$2,664,061 

Fair  value » 

$10,575,000 

$20,650,000 

$21,425,000 

Rate  of  return  —  per  cent  * 

0.6 

10.0 

12.4 

j 


>  After  deduotinc  abatements  on  dty  bills. 

<  Excluding  eztrsordinaiy  expenses  connected  with  rate  prooeedinoi,  eto. 

*  Average  of  amounts  at  oegmnin^  and  end  of  year. 

«The  rate  of  return  here  shown  is  not  appreciably  affected  if  the  valuation  is  increased  by  a 
hightt'  allowance  for  Angiw^^ping  involTing  at  the  same  time  some  addition  to  the  figure  here  allowed 
for  depredation. 

The  earnings  of  the  company  have  thus  been  excessiva  The 
profits  from  operation  in  1915  were  adequate  to  yield  a  return  of 
6  per  ceoit  on  $44,000,000,  or  double  the  amount  here  found  as  the 
'^  fair  value  "  of  the  property  of  the  Edison  system  devoted  to  elec- 
trical operations,  and  over  12  per  cent  on  the  "  fair  value  "  of  the 
property  used  to  supply  electricity  in  Brooklyn.  Kates  which 
permit  such  profits  are  excessive  and  exorbitant  Consumers  in 
1915  paid  the  company  a  return  of  more  than  $2,650,000,  whereas 
the  company  might  fairly  have  collected  from  them  about 
$1,500,000.  Consumers  are  thus  entitled  to  reduction  in  rates  of 
about  $1,150,000. 

Hates 

The  complaint  in  this  case  is  that  the  maximum  rate  to  retail 
consumers  is  excessive  and  that  rates  to  other  customers  give  them 
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undue  prefeirence  and  discriminate  unjustly  against  tiie  SDomller 
consumers.  The  discussion  on  property  and  income  has  estab- 
lished the  fact  that  the  return  afforded  by  the  rates  now  in  force 
is  excessive  and  should  be  reduced.  It  becomes  the  duty  of  the 
Commission,  therefore,  under  the  provisions  of  the  law  to  inquire 
into  the  entire  rate  schedule  of  the  company  and  to  fix  just  and 
reasonable  rates. 

The  table  below  shows  in  condensed  form  the  business  of  Ae 
company  with  different  classes  of  customers,  and  the  average  price 
paid  by  thetm.  An  appended  table  presents  the  data  in  greater 
detail. 

SaLI  of    ElBCTBIC  CUBBINT  RbVBNUB     and    PrICB  FEB    ElLOWATT     HOUB    FOB 

Ybab  1915 


AVBRAOa  NVMBSB 

Ybar 

SaLIS  KW.  BBS. 

KxTwaxJJU 

CLABCXnCAnOM 

Number 

Percent 
of  total 

Amount 

Percent 
or  total 

Amount 

Percent 
of  total 

Average 

oriceper 

lew.  hr. 

(cents) 

Residence 

Commercdal 

AdTertising 

28.412 

22.206 

344 

40.0 

38.6 

0.6 

8.037.180 

33.060,682 

1.074.205 

5.6 

23.0 

0.7 

$877,576 

2,864.287 

62.763 

12.7 

41.4 

0.0 

10.010 
8.628 
6.843 

Total  light... 
Total  power 

61.052 
6,231 

88.1 
9.1 

42.102.067 
20.202.552 

20.3 
14.1 

$3,704,626 
067.410 

65.0 
14.0 

8.004 
4.767 

Total  retail. . 

66.283 

07.2 

62.484.610 

43.4 

$4,762,045 

60.0 

7.621 

Large  cuBtomera: 
Low  tension  1... 
High  tension. . . 

1.037 
10 

1.8 

37,710.006 
20.508.201 

26.2 
20.5 

$1,066,780 
343.321 

16.6 
6.0 

2,828 
1.163 

Total  general. 

Municii>al       light 

and  power 

1.047 
600 

1.8 
1.0 

67,227,207 
14.286.024 

46.7 
0.0 

$1,410,110 
723.660 

20.6 
10.6 

2.008 
5.066 

Total  sales. . . 

67,930 

100.0 

143.007.040 

100.0 

$6,806,816 

100.0 

4.780 

>  Includes  high  tension  service  to  Governor's  Island.  216.100  kilowatt  hours,  revenue  $10,104 
and  also  miscellaneous  sales  of  current  suppUed  to  eighteen  meters  —  vis.:  164,060  kilowatt  hours, 
reveune,  $6,643.  ^^ 

The  schedule  of  chaiges  for  service  of  the  Brooklyn  Edison 
System  reveals  a  very  wide  divergence  between  rates  paid  by 
different  classes  of  consmners.  The  great  mass  of  lighting  cus- 
tomers pay  the  maximum  rate  of  11  cents  per  kilowatt  hour;  at 
the  other  extreme,  a  limited  number  of  consumers  receive  service 
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at  prices  averaging  less  than  two  cents  for  low  teiiBion  and  about 
one  cent  for  high  tension  current  The  rate  schedule  of  the  com- 
pany makes  large  concessions  to  quantity  consumers.  What  is 
the  justification  for  such  difference,  in  the  price  charged  to  differ- 
ent classes? 

In  this  inquiry,  certain  considerations  should  be  borne  in  mind : 

(1)  Kates  should  take  account  of  expenses  directly  assignable 
to  the  individual  consumer  or  to  a  special  class  of  consumers. 

This  can  be  done  either  directly  through  a  special  meter,  con- 
sumer, or  minimum  charge,  or  indirectly  through  the  rate  for 
current  Directly,  or  indirectly,  account  should  be  taken  of  the 
cost  occasioned  by  the  consumer  through  the  mere  fact  that  he 
is  connected  with  the  company's  system,  and  can  at  any  time 
demand  service^  and  the  expense  of  whatever  special  service  is 
rendered  to  the  class  of  consumers  to  which  he  belongs. 

(2)  Rates  to  different  customers  and  classes  of  customers  may 
be  differentiated  so  as  to  reflect  the  time  and  conditions  of  service. 

The  central  station  must  be  operated  so  as  to  furnish  service 
twenty-four  hours  a  day  for  366  days  in  the  year.  The  plant  and 
organization  must  be  adequate  to  meet  the  maximum  demand  made 
by  the  consumers  at  any  tima  The  maximum  load  developed  as 
the  result  of  the  demands  of  the  consumers  lasts  for  only  a  part 
of  the  day  and  occurs  only  during  the  winter  months.  In  conse- 
quence, a  large  part  of  the  equipment  of  an  electric  company  is 
idle  or  operated  below  capacity  during  the  greater  part  of  the  day 
and  of  the  year.  It  is  to  the  interest  of  a  company  to  develop 
business  involving  off-peak  service,  since  energy  taken  off  the 
peak  adds  comparatively  little  to  overhead  cost  for  maintenance, 
return  on  investment,  depreciation  and  general  expenses,  and  occa- 
sions possibly  less  than  the  average  cost  per  kilowatt  hour  for  direct 
operating  expenses.  There  is  thus  commercial  justification  for 
differentiating  rates  according  to  conditions  of  service,  and  for 
making  lower  rates  for  off-peak  service.  A  very  large  part  of  the 
total  cost  of  service  is  represented  by  the  requirements  for  deprecia- 
tion, maintenance  and  a  return  on  the  general  investment  of  the 
company  and  the  special  investment  made  for  the  benefit  of  indi- 
vidual consumers.    Such  costs  and  certain  general  expenses  are  in 
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the  main  fixed  and  do  not  vary  significantly  with  the  intensity  of 
use  to  which  the  property  is  put.  If  follows,  therefore,  that  with 
a  given  mfiTiTti^iTn  demand  on  the  part  of  the  consumer,  each  addi- 
tional hour's  use  of  curreat  involves  less-  than  a  proportionate 
increase  in  cost  to  the  company.  Rates  to  tiie  conKumer  may  there- 
fore take  this  factor  into  account,  and  a  higher  price  may  be 
charged  for  the  initial  hour  or  for  the  first  few  hours'  use  of 
curreat  per  day,  than  for  additional  hours  of  use.  Within  proper 
limits,  differences  in  price  paid  by  consumers,  based  upon  differ- 
ences in  time  and  conditions  of  use,  need  not  be  unjustly  discrim- 
inatory. A  flat  rate  to  all  consumers,  such  as  is  usual  in  the  gas 
industry,  is  not  adapted  to  the  needs  of  the  central  electric  station 
business. 

Differentiation  in  the  price  charged  according  to  varying  con- 
ditions of  service  presented  by  classes  of  consumers  must  be  related 
to  costs  attributable  to  such  conditions,  else  the  rates  will  be 
unjustly  discriminatory.  The  ascertainment  of  costs  presents, 
however,  extremely  difficult  problems.  The  cost  of  supplying  elec- 
tricity is  made  up,  for  the  most  part,  of  joint  costs,  of  expenses 
which  cannot  be  directly  allocated  to  any  one  class.  The  outlays 
which  can  be  more  or  less  directly  assigned  to  classes  of  customers 
form  a  comparatively  small  portion  of  the  total  cost  of  service  — 
including  in  cost  a  provision  for  depreciation  and  a  return  on 
investment  Expenditures  for  investment  and  for  operation,  which 
can  be  allocated  to  different  consumers  or  classes  of  consumers, 
include  investment  in  meters,  services  and  street  lighting  equip- 
ment, expenses  attending  the  operation  of  meters  and  billing  and 
collecting  customers'  accounts;  the  cost  of  supplying  and  renewing 
incandescent  lamps  to  retail  customers;  the  direct  expenses 
incurred  for  street  lighting;  and  tiiie  like.  Examination  of  the 
details  of  the  appraisal  and  of  operating  expenses,  indicates  that 
less  than  20  per  cent  of  the  cost  of  service  covering  a  return  on  the 
investment,  depreciation  and  operating  expenses,  permits  of  reason- 
ably direct  assignment  to  the  different  classes  of  consumers.  The 
rest,  if  apportioned,  must  be  allocated  chiefly  on  the  basis  of  load 
factors;  that  is,  upon  the  responsibility  of  a  given  class  of  con- 
sumers for  the  peak  load  on  the  substation  and  on  the  generating 
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station  of  the  system.  Such  aUocatioii  presents  most  complicated 
problems  and  results  will  vary  widely  with  the  hypotheses  made. 
From  the  record  it  appears  that  the  company  has  no  data  or  calcu- 
latioDB  serving  as  the  basis  for  its  rates  to  different  classes  of 
consumers. 

The  average  price  paid  by  retail  lighting  customers  is  over  three 
times  the  average  price  charged  to  wholesale  customers;  in  both 
cases,  the  service  referred  to  is  low  tension  current.  If  full 
account  is  taken  of  the  special  expense  chargeable  against  the 
retail  customers,  as  indicated  by  the  record,  their  contribution 
per  kilowatt  hour  is  still  more  &an  double  that  of  the  wholesale 
customers.  Rates  for  low  tension  current  would  thus  have  to  be 
justified  on  uncertain  assumptions  as  to  what  proportion  of  prop- 
erty jointly  used  and  operating  expenses  incurred  in  common  may 
be  applied  to  particular  classes  of  service. 

Within  the  retail  class,  lighting  customers  pay  nearly  twice  as 
much  as  power  customers.  Here  too,  it  does  not  appear  that  differ- 
ence in  price  can  be  related  to  clearly  identifiable  costs  incurred 
for  the  benefit  of  each  of  these  classes  of  consumers. 

The  general  manager  of  the  company  referring  to  the  costs  for 
the  various  classes  of  service  testified  as  follows:  '^  It  is  such  a 
complicated  question  to  figure  upon,  to  get  within  any  degree  of 
accuracy  the  cost  of  different  classes,  that  it  is  practically  impossi- 
ble to  answer  your  question;  you  might  pro-rate  your  expense  one 
way  and  I  might  the  other  way ;  it  is  going  to  be  absolutely  a  ques- 
tion of  judgment  as  to  how  those  questions  are  to  be  pro-rated." 

As  compared  with  retail  rates,  rates  to  large  customers  are  low, 
and  the  presumption  in  this  case  might  well  be  that  they  are  too 
low.  In  general,  such  rates  are  made  under  stress  of  competition 
with  isolated  plants  or  steam  power.  Owing  to  the  threatened 
establishment  of  isolated  plants  by  large  consumers,  the  pressure  on 
the  company  is  to  make  rates  as  low  as  possible. 

The  large  consumers  of  current  have  made  no  complaint  in 

•regard  to  their  rates,  and  the  company  has  been  free  to  raise  them. 

The  complainant,  on  the  other  hand,  contends  that  these  rates  are 

too  low,  that  they  do  not  pay  a  fair  proportion  of  the  total  cost  and 
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that  they  impose  an  unjust  burden  on  the  retail  consumers.  If 
the  assumption  is  that  sudi  rates  are  fair,  it  follows  that  the  excess 
of  revenue  over  the  requirements  of  a  fair  rate  of  return  should  be 
applied  to  reduce  the  rates  paid  by  retail  customers.  If  the  charge 
for  current  to  large  customers  is  too  low,  then  retail  consumers 
should  have  the  benefit  of  even  a  greater  reduction  than  the  present 
excess  over  the  requirements  of  a  fair  return.  In  either  event,  it  is 
the  retail  customers  who  should  benefit  primarily  in  the  reduction 
of  the  rates. 

The  table  below  indicates  the  extent  of  the  reduction  to  which 
retail  consumers  are  entitled,  assuming  that  the  rates  now  made  to 
large  consumers  (including  the  city)  are  just. 

Cost  op  Service   Including  a  Fair  Return  in   1915   and 
Revenue  Collectible  from  Retail  Customers 

Average  investment  during  1915 $21,425,000 

Amount  required  for  operating  ex- 
penses, taxes,  depreciation  and  re- 
turn at  7  per  cent : 

Operating  expenses,  taxes,  uncollectible  bills. .       $3,265,000 

Depreciation 995,000 

Return  at  7  per  cent 1,500,000 

Total $5,760,000 

Revenue  from  wholesale  customers: 

Low  tension $1,067,000 

High  tension 343,000 

City  of  N.  Y. ;  street  lighting 495,000 

High  tension  and  bridge  lighting.  81,000 
Miscellaneous  revenue  (merchandising, 

etc.) 32,000 

Total 2,018,000 

Revenue  to  be  raised  from  retail  lighting  and  power 

customers  (including  municipal  buildings) $3,742,000 
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Retail  light  and  power  revenues : 

Light $3,795,000 

Power 967,000 

Municipal  buildings 147,000 

Total $4,909,000 

Excess  revenue  derived  from  retail  customers...       $1,167,000 


If  the  prices  paid  by  large  customers  are  remunerative  to  the 
company,  then  the  rates  imposed  on  retail  customers  are  excessive 
and  should  be  reduced  by  more  than  $1,150,000. 

Retail  Rates 

The  retail  business  of  the  Brooklyn  Edison  Company  in  1915 
was  responsible  for  43  per  cent  of  the  total  sales  of  electric  energy, 
and  nearly  70  per  cent  of  the  total  revenue.  Over  97  per  cent  of 
the  meters  in  use  were  in  the  service  of  retail  customers,  who  con- 
stituted about  99  per  c«Qt  of  the  total  number  of  consumers.  The 
most  important  part  of  the  company's  business  is  retail  lighting 
which  alone  accounted  for  over  55  per  cent  of  the  entire  revenue 
in  1916. 

The  schedule  of  the  company  for  retail  lighting  is  as  follows: 

Eleven  cents  for  the  first  two  hours'  average  daily  use  of  max- 
imum demand. 

Eight  cents  for  the  second  two  hours'  average  daily  use  of  max- 
imum demand. 

Four  cents  for  the  excess  over  four  hours'  average  daily  use  of 
maximum  demand. 

The  maximum  demand,  except  in  comparatively  few  cases,  is 
assumed  to  be  a  percentage  of  the  capacity  of  the  installation  on 
the  consumer's  premises  or  the  connected  load,  viz.,  50  per  cent  for 
residenoes  and  70  per  cent  for  other  premises.  In  calculating  the 
maximum  demand,  however,  no  installation  is  rated  at  less  than 
one  and  one-half  kilowatts. 

The  lighting  rates  cover  not  only  the  supply  of  current,  but  also 

lamp  servica     So  called  Gem  lamps  are  furnished  in  thirty  and 

fifty  watt  sizes  —  the  sizes  suitable  for  domestic  purposes.    Tungs- 
State  Dept.  Kept. —  Vol.  10        M 
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ten  lamps  are  supplied  in  one  hundred  watt  and  larger  sizes;  such 
lamps  are  too  powerful  for  ordinary  use  in  homes.  Tungsteu 
lamps  in  smaller  sizes  may  be  obtained  on  payment  of  fifteen  cents 
per  lamp.  The  lighting  schedule,  moreover,  involves  a  minimum 
charge  of  twelve  dollars  per  year  per  meter  payable  at  the  rate 
of  one  dollar  per  month.  This  amount  may  be  absorbed  in  the 
charge  made  for  current  at  the  regular  rates.  As  a  result  of  the 
minimum  charge,  consumers  who  use  less  than  nine  kilowatt  hours 
per  month  during  the  year  pay  more  than  the  maximum  rate  of 
eleven  cents  per  kilowatt  hour,  but  no  additional  burden  is  thus 
imposed  on  the  consumer  who  consumes  an  average  of  nine  kilowatt 
hours  or  more  per  month. 

In  considering  the  retail  lighting  schedule,  note  should  be 
taken  of  (1)  the  method  of  determining  the  maximum  demand  of 
the  consumers;  (2)  the  lamp  service  included  in  the  rates;  (3) 
the  minimum  charge;  and  (4)  the  price  per  kilowatt  hour. 

In  form,  the  schedule  purports  to  take  into  account  two  factors : 
maximum  demand  and  the  average  daily  use  of  the  maximum 
demand  during  the  month.  In  practice,  however,  the  limitations 
introduced  tend  to  nullify  these  considerations  in  the  bills  rendered 
to  the  great  majority  of  lighting  customers.  The  underlying 
theory  of  this  system  of  charging  on  the  basis  of  maximum  demand 
is  that  the  responsibility  of  the  customer  for  the  general  invest- 
ment of  the  company  is  in  large  measure  determined  by  his 
demand.  As  current  is  used  an  increasing  number  of  hours  per 
day,  there  will  be  no  proportional  increase  in  cost  to  the  com- 
pany for  supplying  current,  for  no  additional  investment  is  needed. 
If  the  rate  for  the  first  few  hours  of  service  on  the  basis  of  max- 
imum demand  is  made  to  cover  the  overhead  costs  or  a  large  part  of 
them,  lower  rates  may  be  given  to  the  consumer  for  current  used 
thereafter.  This  system  of  charging  involves  the  ascertainment 
of  the  maximum  demand  of  the  consumer  and  the  fairness  of  the 
charge  for  service  to  different  customers  will  depend  on  the  method 
of  arriving  at  maximum  demand. 

Maximum  Dbmajo) 
It  is  apparently  impracticable  in  the  case  of  small  customers 
to  resort  to  special  demand  meters,  owing  to  the  outlay  required 
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for  8uch  instrumeiits  and  the  cost  of  operating  them.  It  is^  there- 
fore^ usual  to  base  the  maximum  demand  of  small  consumers  on 
estimates  or  certain  percentages  of  the  connected  load.  The  basis 
employed  by  the  Brooklyn  Edison  Company  is  open  to  very  serious 
criticism.  In  the  first  place,  the  maximum  demand  is  assumed  to 
be  at  least  one  and  one-half  kilowatts.  The  record,  however, 
shows  that  85  per  cent  of  the  residence  lighting  customers,  and 
65  per  cent  of  the  conmiercial  customers  have  installations  of 
less  than  one  and  one-half  kilowatts  capacity.  It  appears  further 
that  two-thirds  of  all  the  meters  of  the  company  have  a  capacity 
of  one  and  one-fourth  kilowatts  or  less.  The  percentages  used  by 
the  company  in  calculating  the  maximum  demand  are,  moreover, 
in  conflict  with  the  schedule  used  by  the  company  in  determining 
the  proper  meter  capacity  for  the  connected  load  upon  the  con- 
sumers' premises.  According  to  this  schedule,  the  proper  meter 
capacity  for  residences  and  apartments  is  25  per  cent  of  the  total 
connected  load,  and  for  most  conunercial  establishments  it  is  60 
per  cent.  For  the  system  as  a  whole,  it  appears  that  the  maximum 
demand  is  only  30  per  cent  of  the  connected  load.  Moreover,  if 
account  be  taken  of  transmission,  transformation  and  conversion 
losses,  the  maximum  demand  on  the  generating  system  is  about 
25  per  cent  of  the  total  connected  load  of  all  consumers.  The 
diversity  in  the  time  of  the  maximum  demand  is  likely  to  be 
greatest  among  residence  consumers ;  it  will  not  be  as  great  among 
conmiercial  lighting  and  power  customers.  The  maximum 
demand  of  retail  consumers  as  it  rasters  itself  in  the  actual 
demand  on  the  company's  system  is  a  far  lower  percentage  of 
their  installation  than  that  used  by  the  company  in  its  schedule 
of  rates. 

On  the  basis  of  all  the  information  in  the  record,  the  percentages 
of  the  connected  load  used  for  calculating  the  maximum  demand 
diould  not  exceed  the  following:  25  per  cent  for  residences;  60 
per  cent  for  other  premises;  minimum  rating  250  watts. 

The  adoption  of  a  minimum  rating  is  here  suggested  for  the 
convenience  of  the  company,  in  order  to  avoid  the  expense  of 
inspection  that  might  result  from  an  attempt  to  secure  exact 
figures  for  small  installations.     A  schedule  similar  to  the  above 
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was  adopted  in  the  Buffalo  Electric  case.    Fuhrmann  v.  Buffalo 
Electric  Co.,  3  P.  S.  C.  N.  Y.  (2d  Dist.)  806. 

Under  the  present  schedule,  the  percentages  used  for  determin- 
ing the  majcimum  demand  involve  discrimination  as  between  con- 
sumers with  small  installations  and  those  with  lai^er  installations. 
It  imposes  upon  all  consumers  a  charge  of  eleven  cents  per  kilowatt 
hour  for  the  first  ninety  kilowatt  hours  whether  they  use  current 
many  hours  of  the  day,  or  only  for  very  short  periods.  They  can- 
not obtain  current  at  the  eight-cent  or  four-cent  rates  on  the  same 
terms  as  consumers  with  larger  installations.  The  proposed  sched- 
ule will  eliminate,  for  the  most  part,  the  discrimination  based  upon 
the  size  of  installations,  and  allow  customers,  large  and  small,  to 
benefit  by  the  lower  rates  available  for  long-hour  use  of  current 
The  complainants  criticize  the  maximum  demand  basis  for  electric 
rates,  but  the  criticism  applies  mainly  to  certain  features  of  prac- 
tice which  have  grown  up  in  connection  with  it  and  whicii  can  be 
properly  remedied. 

Lamp  Renewals 

The  existing  lamp  renewal  practice  of  this  company  is  objec- 
tionable in  that  the  lamps  furnished  are  mainly  Gem  lamps 
which  consume  between  two  and  two  and  a  half  times  the  amount 
of  energy  required  for  the  same  amount  of  light  by  tungsten 
lamps.  The  subject  of  lamp  renewals  has  been  dealt  with  at 
length  by  the  Commission  in  the  recent  cases  involving  the  United 
Electric  Light  &  Power  Company  and  the  New  York  Edison 
Company,  6  P.  S.  C.  N.  Y.  (1st  Dist.)  289.  No  new  features 
are  presented  here.  The  order  of  the  Conmiission  in  those  cases 
required  the  discontinuance  of  the  use  of  Gem  lamps  and  the 
adoption  of  the  tungsten  lamp  as  the  standard.  The  Brooklyn 
Edison  Company  should  conform  with  that  standard,  and  the 
consumer  should  be  given  the  opportunity  either  to  take  more 
light  for  the  same  money,  or  to  make  a  saving  on  the  amount  of 
his  electric  bill. 

In  the  case  of  the  New  York  Edison  Company,  the  order  of 
the  Commission  fixing  rates  for  electricity  established  a  price  for 
current,  exclusive  of  lamps,  and  that  company,  as  also  the  United 
Electric  Light  and  Power  Company,  undertook  to  supply  lamps 
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under  a  separate  contract  at  one-half  cent  per  kilowatt  hour. 
With  the  growing  use  of  electricity  for  domestic  appliances,  such 
as  toasters,  fans,  vacuum  cleaners,  etc.,  operated  from  lighting 
sockets,  it  seems  proper  to  separate  the  charge  for  current  from 
the  charge  for  lamps.  Such  a  segregation  would  tend  to  encour- 
age the  use  of  electricity  for  domestic  appliances,  as  the  consiuner 
of  current  for  such  purposes  would  not  be  obliged  to  pay  for 
lamps.  Moreover,  rapid  improvements  are  going  on  in  the  art 
of  lamp  making ;  the  gasrfiUed  lamp  has  been  introduced  and  has, 
to  an  extent,  displaced  the  tungsten  lamp.  A  rate  for  current 
should  therefore  be  adopted  which  would  leave  the  consiuner 
free  to  adopt  the  most  economical  type  of  lamp  that  may  be 
offered  in  the  market.  From  the  record  it  appears  that,  the  cost 
of  lamp  renewals  is  approximately  one-half  cent  per  kilowatt 
hour.  The  company  should,  therefore,  be  given  the  opportunity 
to  furnish  lamps  to  such  consumers  as  desire  the  service  at  one- 
half  cent  per  kilowatt  hour  in  addition  to  the  charge  for  current. 
The  standard  lamp  to  be  supplied  at  this  rate  should  be  the  fifty 
watt  tungsten,  which  consumes  about  the  same  amount  of  energy 
as  the  fifty  watt  Gem.  As  the  cost  of  renewals  per  kilowatt  hour 
is  relatively  higher  for  smaller  sizes,  the  company  should  be 
allowed,  subject  to  the  approval  of  the  Commission,  to  make 
a  charge  for  smaller  lamps  in  addition  to  the  one-half  cent 
renewal  rate. 

MiNTMUM  ChARGB 

The  company  requires  from  its  lighting  customers  a  guarantee 
of  twelve  dollars  per  year  per  meter.  The  justification  for  the 
guarantee  lies  in  the  considerations  which  have  led  companies 
and  commissions  generally -to  adopt  a  meter  or  consumer  charge 
or  minimum  charge.  The  mere  connection  which  makes  service 
possible  involves  an  investment  on  the  consumer's  premises  and 
certain  expenses  for  maintaining  the  meter,  indexing,  billing, 
etc.,  r^ardless  of  the  amount  of  current  consumed.  The  mini- 
mum bill  now  in  effect  serves  many  of  the  uses  of  a  meter  charge 
or  consumer  charge,  and  the  practice  of  the  company,  may, 
therefore,  be  left  undisturbed. 
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Bevised  Rates 

The  first  requisite  of  a  system  of  rates  from  the  standpoint  of 
business  is  that  it  should  yield  adequate  revenue.  If  this  were 
the  sole  consideration^  the  amount  chargeable  to  the  retail  cus- 
tomer could  be  collected  under  a  flat  rate  without  r^ard  to  time 
or  conditions  of  use.  Thus,  a  rate  of  six  and  one-half  cents  per 
kilowatt  hour,  imposed  on  retail  lighting  customers,  to  cover 
both  the  charge  for  energy  and  for  lamp  service,  would  yield  the 
revenue  that  may  fairly  be  required  from  this  class  of  consumers, 
and  the  Commission  would  not  be  justified  in  permitting  any 
higher  charge.  If  the  average  price  paid  by  retail  power  cus- 
tomers were  to  be  increased,  a  charge  of  six  cents  per  kilowatt 
hour  would  be  adequate.  The  objection  to  a  flat  rate  is  that  it 
takes  no  account  of  the  fact  that  certain  consumer  costs  are  to  a 
great  extent  the  same  for  all  customers  whether  large  or  smalL 
Again,  it  disregards  the  fact  that  consumers  using  current  an 
increasing  number  of  hours  do  not  impose  on  the  system  the  same 
cost  for  each  additional  hour's  use  of  energy.  A  flat  rate  for 
electricity  means  the  same  price  per  kilowatt  hour  to  the  casual 
or  short-hour  customer  who  is  least  likely  to  be  profitable  to  the 
company,  and  to  the  long^hour  customer,  whom  it  is  to  the  interest 
of  the  company  to  foster.  For  these  reasons,  a  flat  charge  per 
kilowatt  hour  without  regard  either  to  the  quantity  of  current 
taken  or  hours  of  use  should  not  be  established. 

The  element  of  consumer  costs  which  are  largely  conmion  to 
all  customers,  regardless  of  the  amount  of  current  they  consume, 
might  be  taken  care  of  through  a  schedule  of  meter  charges.  U  a 
monthly  charge  of  fifty  cents  per  meter  were  imposed  as  a  condi- 
tion of  service,  a  rate  of  six  cents  per  kilowatt  hour  would  pro- 
vide the  revenue  which  might  be  assessed  against  the  lighting 
customers,  or  the  price  for  current  might  be  made  five  and  one- 
half  cents  with  a  charge  of  one-half  cent  per  kilowatt  hour  to 
customers  desiring  lamp  servica  If  the  meter  charge  were  made 
higher,  the  charge  for  current  might  be  reduced  still  lower.  A 
schedule  of  this  type  would  to  an  extent  eliminate  the  objection 
to  a  flat  rate  applicable  to  all  customers.  This  system  of  charg- 
ing  for   electricity   would   still   fail,   however,    to  differentiate 
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between  the  customer  who  uses  current  for  one  hour  a  day  and 
the  one  who  uses  current  for  three  or  four  hours  per  day. 

In  revising  the  lighting  rates,  the  general  system  employed 
by  the  company  of  differentiating  rates  in  accordance  with  hours^ 
use  may  be  approved  in  principle  and  higher  rates  fixed  for  cur- 
rent used  on  the  average  one  or  a  few  hours  per  day  than  for 
current  used  a  considerable  number  of  hours.  Such  a  system 
will  tend  to  stimulate  the  application  of  electricity  to  new  uses 
during  the  day,  particularly  in  the  home,  as  current  for  such 
purposes  would  in  effect  be  obtainable  at  a  lower  price  than  under 
a  flat  rate.  In  strict  logic,  it  might  be  desirable  to  impose  a  con- 
sumer charge  to  take  care  of  the  special  investment  and  special 
expense  more  or  less  directly  chargeable  to  each  consumer,  and  to 
levy  general  rates  for  current  varying  with  hours'  use  to  cover 
such  costs  incurred  in  serving  a  class  as-  cannot  be  allocated  to  the 
individual  consumers.  In  practice,  however,  a  consumer  charge 
superimposed  upon  a  system  of  rates  based  on  demand  and  hours 
of  use  would  result  in  a  complicated  schedule  not  easily  under- 
stood by  the  customer.  The  company  now  has  in  effect  a  mini- 
individual  consumers.  In  practice,  however,  a  consumer  charges 
there  is,  therefore,  less  necessity  in  this  instance  for  establishing 
such  a  payment.  Eates  may  accordingly  therefore  be  fixed  sub- 
ject to  a  minimum  bill  of  one  dollar,  as  at  present,  and  the  con- 
sumer cost  included  in  the  price  for  current. 

Counsel  for  the  company  alleges  that  under  the  present  maxi- 
mum rate  a  large  group  of  retail  customers  do  not  yield  revenue 
sufficient  to  cover  the  expenses  of  metering  and  billing  and  the 
cost  incident  to  the  direct  investment  chargeable  to  them,  and 
thus  occasion  a  loss  to  the  company,  The  claims  of  counsel  exag- 
gerate the  expense  of  serving  the  relatively  small  customer.  In 
estimating  the  consumer  cost  he  includes  outlays  for  advertising 
and  promotion  and  apportions  such  expenses  equally  among  all 
customers  r^ardless  of  their  consumption  of  current.  Such 
expenses  cannot  logically  be  charged  against  business  that  is 
unprofitable  and  which  presumably  the  company  should  not  seek 
or  solicit.  Counsel  has  similarly  allocated  the  loss  on  uncollectible 
bills  equally  among  all  customers,  thus  making  an  assumption 
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which  doeB  not  appear  reasooabla  He  has  further  charged  as  part 
of  the  coBBumer  cost  a  retnm  on  the  investment  in  a  large  part 
of  the  mains^  and  the  expense  of  maintaining  them.  It  cannot 
well  be  contended  that  the  investment  in  mains,  or  tiie  cost  of 
maintaining  them  can  be  directly  charged  against  eadi  consumer 
in  the  same  way  as  investment  in  meters  or  the  expense  of  meter 
reading.  Mains  are  not  installed  for  individual  consumers  but  for 
general  service,  and  the  investment  and  operating  costs  applicable 
to  fhem  should  be  defrayed  through  the  rates  in  the  same  way  as 
other  investment  and  operating  costs  not  directly  attributable  to 
individual  consumers.  Without  entering  into  a  detailed  examina- 
tion of  the  figures  presented  by  counsel  for  the  company,  it  will 
be  sufficient  to  note  here  that  if  his  statement  is  revised  so  as  to 
exclude  items  relating  to  mains,  to  advertising  and  soliciting  and 
to  uncollectible  bills,  the  consumer  costs  shown  by  him  are  reduced 
by  more  than  50  per  cent  It  thus  appears  that  the  customers  now 
paying  the  maximum  rate  do  not  cause  a  loss  to  the  company,  but 
on  the  contrary  pay  not  only  the  direct  consumer  costs,  but  yield 
in  addition  a  net  revenue  of  six  cents  per  kilowatt  hour  available 
to  meet  operating  expenses,  taxes,  depreciation,  and  the  require- 
ments of  a  fair  rate  of  return.*    This  amount,  after  deducting  one- 


^Salbs  to  CxTBTOiiBRs  Patino  Maxxmuh  Ratb 


Kw.  hrs. 

consumed 

(per  month) 

No.  of 
bills 

Kw.  hrs. 
used 

Amount 
ofbiU 

Direct 

cost 

of  service 

$1.31  per 

month  ' 

Differ- 
ence 

Direct 
cost  of 
service 

per 
kw.  hr. 

Differ- 
ence 
per 

kw.hr. 
sold 

Under  9.9... 
10  to  14.9. . . 
15  «  29.9... 
30  «  59.9... 
60  «  89.9... 

7.005 
6,841 
12,676 
9,064 
3|066 

48,510 

81,475 

265,864 

376,420 

221,878 

$5,784 
8,939 
29,221 
41,410 
24,366 

$9,m 

18,962 

16,605 

1,874 

4,016 

"$3,392 

«23 

12,615 

29,537 

20,349 

21. U 

11.0^ 
6.2^ 
3.1^ 
1.8^ 

«7.8^ 

'■4:7^ 
7.8^ 
9.2^ 

Total 

38,652 

989,147 

$109,720 

$50,634 

$59,066 

5.1^ 

6.0^ 

^  Based  on  the  statement  of  counsel  for  the  company*  excluding  hpwever  amounts 
relating  to  mains,  advertising  and  soliciting  and  uncollectible  bills. 

*  Minus, 

'  This  loss  is  overstated*  for  if  these  customers'  consumption  averaged  less  than  9 
kilowatt  hours  per  month  during  the  year,  the  revenue  from'  them  would  be  $7,005 
instead  of  $5,784  and  the  difference  between  the  direct  cost  of  service  here  considered 
and  the  revenue  would  be  $2,172  instead  of  $3,392. 
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lialf  cent  for  lamps  supplied  to  retail  lighting  customers,  is  still 
about  double  the  average  price  paid  by  wholesale  low  tension 
customers.  The  conclusion  here  indicated  is  that  the  maximum 
rate  paid  by  this  class  of  consumers  is  excessive  and  exorbitant. 

Some  small  customers  are  no  doubt  served  at  a  loss,  but  this 
class  is  of  limited  significance  in  the  retail  lighting  business. 
Moreover,  rates  must  be  class  rates  and  not  rates  for  limited 
groups  of  consumers^  and,  within  reasonable  limits^  it  is  not  necesr 
sary  that  each  and  every  member  of  a  class  should  yield  a  profit 
so  long  as  the  class  as  a  whole  is  profitable  The  imposition  of  a 
very  high  rate  on  a  limited  group  or  part  of  a  class  might  be  of 
doubtful  expediency  if  it  tended  to  discourage  business  from  a 
class  highly  profitable,  taken  as  a  whole.  A  maximum  rate  need, 
therefore,  not  be  so  high  as  to  insure  a  profit  on  every  customer 
who  chooses  to  take  service,  particularly  when  a  minimum  charge 
is  imposed,  which  serves  to  discourage  unprofitable  business. 

Under  the  system  of  charging  for  service  followed  by  the  Brook- 
lyn Edison  Company,  the  maximum  rate  is  part  of  a  schedule  or 
series  of  rates.  The  highest  price  applies  to  a  consumption  of  cur- 
rent equal  to  two  hours'  average  daily  use  of  the  maximum 
demand,  and  lower  rates  are  charged  for  additional  current  pur- 
chased. A  maximum  rate  cannot,  therefore,  be  adopted  inde- 
pendently of  the  other  rates,  which  are  to  form  parts  of  the  sched- 
ule. As  noted  above,  if  a  flat  rate  per  kilowatt  hour  were  adopted, 
six  cents  or  six  and  one-half  cents  would  be  adequate  to  yield  the 
revenue  which  should  be  collected  from  lighting  consumers. 
Account  should,  however,  be  taken  of  conditions  of  service,  and 
long-hour  consumers  given  a  lower  rate  than  short-hour  consmners; 
for  otherwise  rates  would  be  unjustly  discriminatory  as  between 
various  lighting  customers.  The  maximum  rate  should  accord- 
ingly be  made  higher  than  the  average  rate,  to  take  account  of  the 
relatively  greater  cost  of  serving  short-hour  customers,  and  lower 
rates  adopted  for  consumers  making  intensive  or  long-hour  use  of 
current  in  respect  to  their  maximum  demand.  To  meet,  these 
requiremenments,  the  following  schedule  of  lighting  rates  should 
be  adopted  for  current  (excluding  the  installation  or  renewal  of 
lamps)  :    Eight  cents  for  the  first  two  hours  average  daily  use  per 
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month;  six  cents  for  the  second  two  hours  average  daily  use  per 
month ;  four  cents  for  the  excess  over  four  hours  average  daily  uae 
per  month. 

The  effect  on  revenue  of  the  proposed  revision  of  the  lighting 
rates  is  shown  in  the  following  table,  based  on  the  sales  for  the 
year  1915.  Sales  of  current  have  been  redistributed  by  hours  use, 
in  accordance  wilih  the  revised  ratings  of  maximum  demand, 
recommended  above.  This  calculation  is  based  on  the  data  for 
connecting  load  and  current  consumed,  as  reported  by  the  com- 
pany for  the  month  of  April,  1915.  The  revenue  from  the  lamp 
installation  and  renewal  chaise  is  here  estimated  conservatively, 
being  computed  on  the  basis  of  the  present  cost  to  the  company  of 
the  lamp  service,  or  the  amount  it  would  save  if  it  ceased  to  supply 
lamps.  If  all  lighting  customers  paid  one-half  cent  per  kilowatt 
hour  the  revenue  from  this  source  would  be  about  $35,000  more 
than  the  figure  here  used.  In  order  that  the  calculations  might 
err  on  the  side  of  safety,  no  account  is  taken  of  revenue  which 
will  accrue  to  the  company  from  the  minimum  charge,  where  cus- 
tomers fail  to  use, current  up  to  the  amount  of  $1  per  month. 

Reyxnub  from  Retail  Residence  and  ComiERaAL  Liohtino  iob  1915  on  Basis 

OF  Pbopobed  Rate  Schedule 

Kilowatt  hours 

used^  Rate  Revenue 
Average  daily  use  per  month 

First  two  hours 17,644,468  8^  $1,403,657 

Second  two  hours 9,446,748  6f5  666,805 

Excess  over  four  hours 14,000,417  H  660,017 

Total 40,991,623  •6.2<    $2,630,379 

Estimated  revenue  from  charge  for  lamp  installation  and  renewals .       .  4f(  165 ,  000 

Total  revenue:    Proposed  schedule  of  rates 6.6^    $2,695,379 

Present  schedule  of  rates 9.  IJS      3,718,938 

Reduction  to  retafl  lighting  customen 2.5^    $1 ,023,659 

Average  rate  per  kilowatt  hour: 

Present  rate  schedule 9.1^ 

Proposed  rate  schedule 6.6f( 

Reduction:    Amount  per  kilowatt  hour 2.6^ 

Per  cent 27 . 6 


^Includes  sales  to  customers  with  prepayment  meters,  but  excludes  breakdown 
service. 
'Average. 
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It  may  be  estimated  that  the  reduction  to  retail  lighting  cua- 
tomecB  under  the  schedule  recommended  will  be  upwards  of 
$1,000,000,  and  that  on  the  average  consumers'  bills  will  be 
reduced  between  25  and  30  per  cent 

The  charges  of  the  company  for  advertiBing  service  are  now 
below  the  average  retail  price  provided  by  the  proposed  schedule, 
and  these  rates  need  not  be  disturbed.  On  the  other  hand,  the 
rates  here  propoeed  should  be  made  applicable  also  to  the  city 
which  now  pays  a  retail  price  of  eight  cents  per  kilowatt  hour  for 
lighting  public  buildings.  While  the  amount  of  reduction  to  the 
city  under  the  revised  rates  cannot  be  accurately  deteormined,  it 
may  be  estimated  at  about  $15,000. 

Retail  Eates  fob  Powbb 

The  maximum  rate  established  for  current  supplied  for  lighting 
should  be  made  applicable  also  to  energy  supplied  for  use  as 
power.  The  higjhest  price  now  charged  to  retail  power  consumers 
is  ten  cents  per  kilowatt  hour.  In  a  limited  number  of  cases,  the 
power  service  is  rendered  under  lighting  rates  and  a  hi^er  price 
charged. 

The  schedule  of  power  rates  is  as  follows :  Ten  cents  for  the 
first  twenty-five  hours  monthly  use  of  the  maximum  demand ;  five 
cents  for  the  second  twenty-five  hours  monthly  use  of  the  maximimi 
demand ;  three  cents  for  the  excess  over  fifty  hours  monthly  use  of 
the  maximum  demand. 

The  ihree-cent  rate  is,  moreover,  subject  to  a  schedule  of  dis- 
ooimts  as  follows:  Whenever  the  portion  of  the  bill  figured  at 
three  cents  per  kilowatt  hour  exceeds  $25,  the  discount  shall  be 
6  per  cent;  $50,  the  discount  shall  be  10  per  cent;  $150,  the 
discount  shall  be  15  per  cent;  $200,  the  discount  shall  be  20  per 
cent:  $300,  the  discount  shall  be  30  per  cent;  $400,  the  discount 
shall  be  40  per  cent;  $500,  the  discount  shall  be  45  per  cent; 
$1,000,  the  discount  shall  be  50  per  cent. 

Intermediate  discounts  are  determined  by  interpolation. 

These  discounts  are  substantially  rebates  given  to  a  limited 
number  of  customers  on  the  basis  of  the  amount  of  their  bills. 
Quantity  discounts  are  not  in  keeping  with  the  underlying  tneor^' 
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of  the  oompany's  system  of  rates;  they  result  in  unjust  discrimina- 
tion and  should  be  abolished.  If  rates  below  three  cents  are  to  be 
allowed  on  any  portion  of  the  current  used  by  a  consumer,  this 
should  be  done  directly  and  not  under  the  guise  of  discounts.  Such 
rates  should  take  the  form  of  a  price  applicable  to  current  in 
excess  of  a  specific  number  of  hours  use  of  the  maximum  demand 
and  should  be  equally  applicable  to  all  customers  using  current 
the  same  number  of  hours  relative  to  their  maximum  demand, 
r^ardless  of  the  amount  of  their  bills.  The  abolition  of  the 
schedule  of  discounts  will  mean  a  saving  to  the  company  of  approx- 
imately $40,000  which  will  be  available  for  further  adjustments 
by  the  company  in  its  rate  schedules. 

The  following  table  shows  the  sales  for  1915  under  the  max- 
imum demand  power  schedule,  and  the  significance  of  a  reduction 
of  the  maximum  rate  from  ten  cents  to  eight  cents  and  the  aboli- 
tion of  disccunts. 


Revsnub  from  Salb  of  Curbsnt  fob  Powxb  to  Retail  Cubtoicbrs  undbb 
Maximum  Demand  Contract,  and  Calculated  Amount  Assuming  a  Rate  of 
8  Cents  fob  Fibst  25  Houbb'  Use  of  Maximum  Dbmand 


( 

• 

Kilowatt 
hours  used 

Revenue 

Use  of  imurimtim 

Present  rates 

Plroposed  rates 

Average 

price 

(cents) 

Amount 

Rate 

(cents) 

Amount 

First  25  hours 

Second  25  hours 

Over  50  hours 

4,561,628.8 

3,362,536.2 

12,115,989.9 

10.105 
5.001 
12.658 

1460,962  75 
168,145  73 
322,014  58 

8.000 
5.000 
3.000 

$364,930  30 
168,126  81 
363,479  70 

20,040,154.9 

4.746 

^51,123  06 

4.474 

$896,536  81 

Reduction 

.272 

$54,5865 

>  Three  cents  less  discounts. 


The  establishment  of  an  eight-cent  maximum  rate  for  current 
supplied  for  power,  together  with  the  elimination  of  the  schedule 
of  discriminatory  discounts  will  result  in  a  saving  to  retail  power 
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customers  of  about  $60,000.  The  average  reduction  to  such 
consumers  will  be  about  6  per  cent. ;  customers  now  paying  the 
highest  rate  will,  however,  save  about  20  per  cent 

Saving  to  Betaii.  Customees 
As  a  result  of  the  rate  revision  here  proposed,  the  total  saving 
to  retail  consumers  may  be  estimated  on  the  basis  of  1915  sales  at 
about  $1,100,000.  This  is  possibly  less  than  the  reduction  to 
which  such  customers  are  entitled,  a  margin  being  left  to  the  com- 
pany for  further  changes  which  it  may  find  necessary  or  desirable 
to  make  in  connection  with  the  rate  adjustments  here  proposed. 

Rates  to  Labge  Customers 

The  sale  of  current  to  large  consumers  at  comparatively  low 
rates  absorbs  about  one-half  of  the  total  output  of  the  company. 
This  service  presents  some  of  the  most  complex  problems  in  rate 
making,  and  most  frequently  gives  rise  to  the  charge  of  discrimi- 
nation. A  single  large  customer  may  take  as  much  current  as 
is  used  by  an  entire  class  of  small  consumers  and  special  efforts 
are  made  to  secure  such  business.  Large  customers  are  often  in 
a  position  to  instal  their  own  plants  or  to  use  other  forms  of 
energy  and  the  price  made  to  them  is  therefore  likely  to  be 
affected  by  competition  to  a  much  greater  extent  than  retail  rates. 
Large  consumers  are  in  a  strong  position  to  bargain  with  the 
central  station  and  to  stand  out  for  favorable  rates. 

There  are  two  classes  of  large  consumers,  those  using  low  ten- 
sion current  and  those  using  high  tension  current.  They  may 
be  considered  separately. 

Large  consumers  of  low  tension  current  are  served  by  the 
Brooklyn  Edison  Company  under  three  types  of  rates:  (1)  the 
so-called  "wholesale"  rate,  based  entirely  on  the  quantity  of 
current  used;  (2)  the  maximum  demand  rate,  based  on  demand 
and  hours  used;  and  (3)  rate  "B,"  based  on  a  fixed  price  per 
kilowatt  of  demand  supplemented  by  a  charge  per  kilowatt  hour 
for  current  consumed. 

The  so-called  "wholesale"  rate  is  purely  a  quantity  rate  for 
current  used  for  either  light  or  power.    It  departs  entirely  from 
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the  principle  of  charging  according  to  the  maximum  demand  and 
hours  use.  There  is  no  fundamental  justification  for  a  rate  of 
this  type.  It  should  be  abolished  and  the  customers  served  imdeir 
it  billed  under  appropriate  light  or  power  schedules. 

The  maxiTnum  demand  rate  as  applied  to  large  customers  is 
part  of  the  schedule  under  which  current  is  sold  to  retail  power 
customers.  Large  consumers  may,  however,  use  current  under 
this  rate  for  light  as  well  as  for  power  and  secure  larger  discounts 
than  those  generally  applicable  to  the  three-cent  step  under  this 
schedula  Moreover,  customers  whose  bills  amount  to  more  than 
$10,000  per  year  are  allowed  additional  discounts  on  this  excess 
ranging  from  10  to  30  per  cent  In  1915  only  two  customers 
benefited  by  this  feature  in  the  rate  schedula  Discounts  calcu- 
lated entirely  on  the  amount  of  the  bill,  and  not  on  the  conditions 
under  which  service  is  rendered,  constitute  unjust  discrimination 
and  should  be  abolished. 

Rate  "  B  ^*  is  based  on  a  charge  per  kilowatt  supplemented  by 
a  rate  per  kilowatt  hour  for  current  used.  The  kilowatt  hour  price 
varies  not  with  hours  of  use  relative  to  the  maximum  demand, 
but  with  the  gross  amount  of  current  taken  monthly.  This  form 
of  charge  tends  to  discriminate  between  customers  served  under 
this  schedule  on  the  basis  of  quantity  and  is  unjust 

The  so-called  maximum  demand  rates  as  applied  to  large 
customers  and  rate  "  B  ^^  should  be  simplified,  and  a  single  rate 
schedule  framed  for  large  consumers,  which  shall  eliminate  quan- 
tity discounts  and  variations  in  price  based  merely  on  the  amount 
of  current  consumed.  The  company  should  adopt  a  schedule 
which  will  take  account  of  the  consumer's  load  factor  in  its  rela- 
tion to  the  company's  peak,  and  should  submit  such  revised 
schedule  for  the  approval  of  the  Commission. 

Similar  considerations  apply  to  the  schedules  of  rates  to  high 
tension  consumers.  Aside  from  the  city,  there  were  nine  customers 
taking  high  tension  current  One  of  these.  Governor's  Island, 
is  billed  under  the  ordinary  so-called  "wholesale"  rate  for  low 
tension  consumers.  Aside  from  the  citv,  there  were  nine  customers 
paid  by  other  high  tension  customers.     The  high  tension  rates, 
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except  for  service  to  Governor's  Island,  are  based  either  exclu- 
sively on  a  charge  per  kilowatt  of  maximum  demand,  or  on  a 
maximum  demand  charge  combined  with  a  low  rate  for  current 
consumed.  Two  of  the  contracts  make  explicit  provision  for 
lower  rates  based  on  off-peak  service.  There  is  here  a  multi- 
plicity of  contracts  or  modifications  of  contracts  each  applying 
to  a  single  customer  or  at  most,  to  two  or  three  customers.  Such 
a  situation  is  not  satisfactory.  The  Commission  should  require 
the  adoption  of  rate  schedules  broad  enough  in  their  application 
to  cover  classes  of  service  rather  than  individual  consumers.  Such 
schedules,  particularly  in  the  case  of  consumers  so  large,  should 
definitely  be  based  on  conditions  of  service,  and  not  on  the  amount 
of  annual  guarantee  or  the  size  of  the  bill.  The  company  should 
be  required  to  file  a  revised  schedule  or  schedules  applicable  to 
high  tension  customers  in  which  rates  and  discounts  based  on  the 
amount  of  the  bill  or  amount  of  current  consumed  shall  be 
eliminated  and  charges  shall  apply  uniformly  according  to  the 
conditions  of  service. 

The  conclusion  of  the  Commission  is  that  the  rates  of  the 
Brooklyn  Edison  Company  should  be  changed  and  revised  to 
conform  with  the  findings  herein,  and  the  discriminatory  features 
specified  should  be  eliminated. 

In  the  appraisal  and  in  the  findings  of  the  Conmiission  in 
arriving  at  the  fair  value  of  the  property,  the  Commission  has 
allowed  a  safe  margin,  resolving  doubts  in  the  company's  favor. 
Similarly,  in  calculating  the  reduction  to  be  effected  by  the  re- 
vised rates,  in  the  rate  of  return  here  adopted,  and  the  allow- 
ance for  expenses,  ample  allowance  is  made  for  contingencies. 
Doubtless  the  decrease  in  profits  indicated  here  as  a  result  of 
the  rate  changes  proposed  will  in  a  measure  be  offset  by  the 
increase  in  the  company's  business  which  the  record  of  its  growth 
warrants  the  Commission  in  anticipating. 

In  view  of  the  rapid  changes  in  the  electrical  business,  the 
order  fixing  the  rates  should  provide  for  a  period  not  in  excess 
of  one  year.  With  the  valuation  established,  the  accounts  and 
records  of  the  company  should  permit  a  prompt  determination 
of  any  questions  that  may  arise  from  the  operation  of  the  new 
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rates  here  proposed,  and  for  any  further  modifications  that  may 
be  required  in  justice  both  to  the  company  and  the  consumer. 

These  proceedings  have  been  pending  before  the  Commission 
for  more  than  four  years,  during  which  time  the  company  has 
collected  excessive  charges  to  the  extent  of  several  million  dol- 
lars. For  these  overcharges  the  consumer  has  no  redress.  It  is 
only  just  therefore  that  the  new  rates  should  go  into  effect  at 
once  and  the  company  should  exert  every  effort  to  expedite  the 
introduction  of  the  new  rate  schedules. 

Straus,  Hodge,  Whitney  and  Hervey,  Commissioners,  concur. 
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Salbs  ofElbotbic  Enbbot  roB  ths  Ysab  1915 — Edison  Electric  Illumikatino 

Co.  OF  Bbookltn 


Monthly 

number 
of  meters 

EQowatt  hour* 
ol  electricity 

Total  price 
revenue 

Average 

price  per 

Kw.  hr. 

(cents) 

Rate  per 
kw.  Iir. 
(eents) 

I.  Light 
Retail  reoidenee: 

First  two  hour**  daily  use. . 
Beoond  two  hour*'  daily  uae 
Ktoww 

28.215 

f   7.099.513.7 

230.739.8 

86.148.1 

$853,192  53 

18.444  17 

3.445  92 

11.081 
7.094 
4.000 

11 
8 

4 

Total 

28.215 
197 

8,016.401.1 
20,779.0 

$875,082  62 
2.493  23 

10.916 
11.999 

Ftvpayment  meter* 

12 

Total  rendenoe. 

28.412 

8,037,180.1 

$877,575  85 

10.919 

Retail  oommerdal: 

First  two  hours*  daily  use. . 
Second  two  hours'  daily  uae 
Exeeas 

22.267 

f 17.677,622.8 

7,225.099.2 

I   8.051.121.5 

$1,941,730  31 
577,523  26 
822,108  80 

10.984 
7.993 
4.001 

11 
8 

4 

Total 

22.267       82.954.443.0 
29             126.239.6 

$2,841,362  37 
12,924.95 

8.622 
10.238 

, 

Breakdown 

Total  commerdal 

22.296 

33,080.682.6 

$2,854,287  82 

8.628 

Adyertifling 

344 

1.074.204.7 

$62,763  32 

6.843 

(0 

Total  light 

51.052 

42.192.067.8 

$3,794,626  49 

8.994 

II.  Powm 
Maximum  demand: 

First  25  hours'  monthly  use 
Sesond  25  hrs.*  monthly  use 
Excess 

\  6,101 

f    4.641.645.8 

3.349.542.2 

12.039.542.6 

$458,748  55 
167,496  03 
320.165  56 

10.101 
5.001 
2.659 

10 
5 
8 

Total 

5,101        19,930,780.0 
8             160,481.8 

$946,410  14 
8.886  37 

4.748 
5.243 

Breakdown 

Total  maximum  demand . 
Auto  charging 

6.109 

7 

110 

«5 

20.100.211.8 

100.424.9 

38,372.1 

44.543.4 

$955,296  51 
4.712  92 
4.457  22 

2.952.53 

4.753 

4.307 

11.616 

6.628 

10,  6,  3 

ReUUl  power 

Retail  power  including  break- 
down  

11.8.4 
10,5 

Total  power 

5.231 

20.292.552.2 

$967,419  18 

4.767 

III.  GBimuLL  Oaige  contracts) 

Wholesale     (guarantee,    $2,406 

yearly) 

yearly) .    .         ... 

669 

223 

16 

11 

100 

1 

8 

6.683,432.7 

7,096,729.0 
733.660.7 

1,548.435.0 
22,602.749.7 

4.510.000  0 
10,162,401.0 

$317,540  47 

245,111  33 

21,376  00 

41,238  96 

434,979  71 

77,931  66 

104,668  80 

6,687 
3,454 
2.914 
2.663 
1.924 
1.728 
1.029 

6.6,4 
10,5,8 

yeariy) 

10.5.8 

Max.demand  (guarantee,  $10,000 
yearly) . .  t 

10,5.8 

Rata  "  B,"  low  tension  (guaran- 
tee. $8,360  yearly) 

CO 

Untransformed   A.   C.    (**  non- 
peak  rider") 

Untranaformed  A.  C.  ("limited 
hour  aerrioe  ") 

(0 
CO 

>  Rate*  vary  with  style  of  lamp  and  type  of  service. 

*  Obsolete  rate;  cancelled  June  15,  1914. 

*  See  Rate  **  B  "  schedule  of  rates,  appendix  I. 

*  Guarantee,  $24,000  a  year.  (See  untransformed  alternating  euzrent,  schedule  of  rates,  anpen- 
dix  I.)  The  sini^  customer  under  this  form  of  contract  is  J.  R.  Robins  Dry  Dock  4  Repair  Co. 
CBxmbit265.) 

^Guarantee.  $60,000  a  year.  (See  Rate  '*  C,**  schedule  of  rates,  appendix  I.)  The  only  customer 
under  this  form  of  contract  is  American  Manufacturing  Co.     (Exhimt  265.) 
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Salb  of  Elbctbio  Ensbot  »ob  thb  Yeab  1916— Edison  Elbotbio  Illuminatino 

Co.,  OF  Bbookltn — Continued. 


Untranaformed    A.    C.    ('*hi|^ 

load  factor  ") 

Untranaformed  A.  G.  (railroad) 

Fire  alarm 

Miaoellaneous 


Total  general 

IV.  Municipal 

Street  lamps 

Bridges 

Builcungs 


Monthly 
average 
number 

c^  meters 


6 
1 


18 


Eflowatt  hours 
of  eleotricity 


12.892,800.0 
1. 943. 000.0 


154.079.6 


1,047        67.227,296.7 


Total  ptiee 
revenue 


185.141  20 

25.684  37 

162  81 

6.390.43 


$1,410,110  83 


Totel  light 

Power  (buildings) 

Power  (fire anopump stations) . 

Total  munidpal 

Grand  total ! . . 


•13 
•379 


«>392 

•199 

•9 


•600 


57.930 


10.136,187.2 

759.193.4 

1,694,981.9 


12,490,362.5 

592,046.0 

1.203.616.0 


$496,211  48 

23,005  76 

113.883.82 


$632,101  06 
33.582.02 
57.977  68 


14,286.024.5  I     $723,660  76 


Average 

price  per 

kw.  hr. 

(cents) 


1.048 
1.822 

•  •  ■  ■ 

4.147 


2.098 


4.886 
3.030 
7.140 


5,061 
5.672 
4.816 


Rate  per 
kw.  hr. 
(cents) 


8 


(*•) 


0«) 


143,997,940.7    $6,895,817  26 


5.066 
4.789 


•  Three  eustomen  (Bay  Ridge  Ice  Co..  India  Wharf  Brewing  Co.  and  R«d»s  Ice  pw^o^Sv^ 
Exhibit  266)  —  at  rate  of  $80  ayear  for  each  kilowatt  of  manmum  demand,  guarantee,  $"{"^^ 
year;  one  customer  (Tidewater  Paper  Mills  —  Exhibit  265)—  at  rate  of  $70  a  year  for  e»<*fU3?^f * 
of  maximmu  demand,  guarantee.  $45,000  a  year;  (see  Rate  "  D,"  schedule  of  rates,  *P^<*"  *J 
Also  one  customer  at  rate  of  $60  and  $52  a  year  for  each  kilowatt  of  maTimnm  demand,  ^aee  r*as« 
"River  tunnel  construction,  schedule  of  rates,  appendix  I.)  ^      .^         ,  -  «j«,  *u;. 

'  Guarantee,  $10,000  a  year  (see  schedule  of  rates,  appendix  I).  The  only  customer  under  tuis 
form  of  contract  is  the  Manhattan  Bridge  Three-Cent  Lme.  ^i.  *      ^  u  .,..• 

»$15  for  service  connection  and  an  additional  energy  charge  of  $1  per  month  for  eacn  year 
circuit. 

•  Number  of  meters  for  December.  ,       ,        _-,    i._.i_ 
"  Uniform  lighting  rate,  8  cento  per  kw.  hr.;  uniform  power  rate,  6  cents  per  kw.  hr.     wnoiesais 

rate  for  light  and  power,  without  maintenance,  6,  5,  4  and  3  cents. 


In  the  Matter  of  the  Complaijit  of  Manhattan  Bridge  Three 
Cent  Line  against  The  Brooklyn  and  North  River  Rail- 
road Company  —  Route,  Service  and  Rates  of  Pare  between 
the  Termini  of  the  Manhattan  Bridge 

Case  No.  2063 

(Public  Service  Commiaaion,  First  District,  November  29,  1916) 

Determination  of  the  Commission -- operation  of  bridge  locals  and  through 
cars  over  Manhattan  bridge  ^  resettlement  of  order  to  conform  to 
opinion. 

The  opinion  previously  adopted  by  the  Commission  in  the  case  herein 
requiring  the  through  operation  by  the  respondent  of  all  cars  over  the 
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Manhattan  bridge  to  Fulton  street,  Brooklyn,  cannot  be  altered  upon  the 
additional  evidence  presented  at  the  rehearing,  but  the  order  entered 
pursuant  thereto  will  be  resettled  to  conform  to  the  opinion  and  to  pro- 
vide that  the  respondent  discontinue  (1)  carrying  passengers  from  Man- 
hattan beyond  the  Brooklyn  terminal  of  the  Manhattan  bridge  for  less 
than  five  cents;  (2)  carrying  passengers  from  Brooklyn  east  of  the 
Manhattan  bridge  to  Manhattan  for  less  than  five  cents;  and  (3)  ter- 
minating the  operation  of  any  cars  at  either  terminal  of  the  Manhattan 
bridge. 

On  June  1,  1916,  the  Commission  adopted  an  opinion  of  Com- 
missioner Hayward  in  Case  No.  2063,  directing  the  Brooklyn  and 
North  River  Railroad  Company  to  cease  certain  practices  in  con- 
nection with  the  operation  of  cars  over  the  l^anhattan  bridge, 
which  were  in  violation  of  the  provisions  of  its  franchise.  The 
order  entered  by  the  Commission  on  the  same  day  was  at  variance 
with  the  opinion  adopted,  in  that  the  second  clause  of  the  order 
prohibited  the  company  from  carrying  three  cent  passengers  from 
any  point  west  of  the  Manhattan  terminal  of  the  Manhattan  bridge 
to  the  Brooklyn  terminal  of  said  bridge. 

By  petition  dated  July  6,  1916,  the  Brooklyn  and  North  River 
Railroad  Company  requested  a  rehearing,  which  was  granted  by 
an  order  entered  July  13, 1916.  After  the  rehearing  held  on  July 
27,  1916,  the  Commission  adopted  on  November  29, 1916,  another 
opinion  of  Commissioner  Hayward  confirming  his  previous  opin- 
ion in  the  case  and  entered  an  order  resettling  the  previous  order 
so  as  to  conform  to  the  opinion  adopted.  The  order  as  amended 
provided  as  follows: 

"  (1)  That  the  Brooklyn  and  North  River  Railroad  Company 
forthwith  discontinue  receiving  passengers  at  the  Manhattan  ter- 
minal of  the  Manhattan  bridge  and  at  points  west  thereof  and 
transporting  such  passengers  to  any  point  in  the  borough  of  Brook- 
lyn beyond  the  Brooklyn  terminal  of  the  Manhattan  bridge  for  a 
rate  of  fare  less  than  five  cents  for  one  continuous  ride. 

"  (2)  That  the  Brooklyn  and  North  River  Railroad  Company 
forthwith  discontinue  receiving  passengers  at  any  point  in  the 
borough  of  Brooklyn  east  of  the  Brooklyn  terminal  of  the  Man- 
hattan bridge  and  transporting  such  passengers  to  the  Manhattan 
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terminal  of  the  Manhattan  bridge  or  to  any  point  west  of  said 
Manhattan  terminal  at  a  rate  of  fare  less  than  five  cents  for  one 
continuous  ride. 

"  (3)  That  the  Brooklyn  and  North  River  Railroad  Company 
discontinue  terminating  the  operation  of  any  of  its  cars  at  the 
terminal  of  the  Manhattan  bridge  in  borough  of  Manhattan  or  at 
the  terminal  of  the  Manhattan  bridge  in  the  borough  of  Brooklyn, 
to  wit,  the  intersection  of  Bridge  street  and  Flatbush  avenue  ex- 
tension." 

Arthur  DuBois,  for  the  Commission, 

James  L.  Quackenbush,  by  Arthur  G.  Peacock  and  Chas.  L. 
Woody,  for  the  Brooklyn  and  North  River  Railroad  Company. 

Almet  Reed  Latson,  for  the  Manhattan  Bridge  Three  Cent  Line. 

Haywabd,  Commissioner. — After  re-examination  of  the  record 
in  this  proceeding,  including  the  petition  for  rehearing  and  the 
transcript  taken  at  the  rehearing,  the  Commission  does  not  find 
sufiicient  ground  for  altering  the  general  conclusions  reached  in 
the  previous  opinion.  On  the  contrary,  a  statement  of  additional 
facts  would  support  the. opinion  already  expressed. 

However,  the  order  entered  in  this  proceeding  on  June  1,  1916, 
did  not  conform  to  the  conclusions  of  the  opinion  approved  by  the 
Commission  on  the  same  day,  in  that  it  prohibited  the  Brooklyn 
and  North  River  Railroad  Company  from  receiving  passengers  for 
transportation  between  a  point  in  Manhattan  and  the  Brooklyn 
terminal  of  the  Manhattan  bridge  at  a  fare  of  less  than  five  cents. 

This,  our  previous  opinion  held,  was  not  prohibited  by  the  fran- 
chise of  the  Brooklyn  and  North  River  Railroad  Company  and 
our  further  examination  into  the  question  does  not  alter  the  general 
conclusion. 

An  order  should  therefore  be  entered  modifying  the  original 
order  of  June  1,  1916  so  as  to  direct  as  follows: 

(1)  That  the  Brooklyn  and  North  River  Railroad  Company 


Manhattan  Bbidge  T.  C.  Line  v.  B.  &  N.  R  R  R  Oo.     246 

Public  Service  Commissioii,  First  DlBtrici 

forthwith  discontinue  receiving  passengers  at  the  Manhattan  term- 
inal of  the  Manhattan  Bridge  and  at  points  west  thereof  and  trans- 
porting such  passengers  to  any  point  in  the  horough  of  Brooklyn 
beyond  the  Brooklyn  terminal  of  the  Manhattan  bridge  for  a  rate 
of  fare  less  than  five  cents  for  one  continuous  ride. 

(2)  That  the  Brooklyn  and  North  River  Railroad  Company 
forthwith  discontinue  receiving  passengers  at  any  point  in  the 
borough  of  Brooklyn  east  of  the  Brooklyn  terminal  of  the  Man- 
hattan bridge  and  transporting  such  passengers  to  the  Man- 
hattan terminal  of  the  Manhattan  bridge  or  to  any  point  west 
of  said  Manhattan  terminal  at  a  rate  of  fare  of  less  than  five 
cents  for  one  continuous  ride. 

(3)  That  the  Brooklyn  and  North  River  Railroad  Company 
discontinue  terminating  the  operation  of  any  of  its  cars  at  the 
terminal  of  the  Manhattan  bridge  in  the  borough  of  Manhattan 
or  at  the  terminal  of  the  Manhattan  bridge  in  the  borough  of 
Brooklyn,  to  wit,  the  intersection  of  Bridge  street  and  Flatbush 
avenue  extension. 

It  is  not  our  function  to  indicate  the  methods  which  shall  be 
employed  by  the  Brooklyn  and  North  River  Company  to  com- 
ply with  the  obligations  which  is  assumed  under  its  franchise 
and  the  order  of  this  Commission,  and  we  shall  assume  that 
upon  the  entry  of  the  order  upon  this  rehearing  the  Brooklyn 
and  North  River  Company  will  adopt  effective  means  to  prevent 
three  cent  passengers  from  being  carried  beyond  the  Brooklyn  ter- 
minus of  the  bridge. 
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In  the  Matter  of  the  Complaint  of  the  Tax  Payers  Alliance  of 
The  Bronx  against  The  New  York  Central  Railroad 
Company 

Case  No.  2148 

(Public  Service  Commission,  First  District,  December  6,  1916) 

Siites  —  railroad  coxporatioiis  —  the    commutation  rates  on  monthly  tickets 
between  The  Bronx  and  Woodlawn  held  to  be  reasonable  —  complaint  dis- 


Upon  a  complaint  of  the  Taxpayers  Alliance  of  the  borough  of  The 
Bronx  that  the  commutation  to  Woodlawn  of  five  dollars  and  ninety 
cents  per  sixty-two  trip  tickets  good  for  one  calendar  mtmth  was  exces- 
sive and  recommending  that  the  sixty-two  trip  tickets  at  the  above  rate 
be  made  valid  for  two  calendar  months  -or  that  monthly  tickets  at  said 
rate  be  purchasable  any  day  of  the  month,  held,  that  as  rates  to  Wood- 
lawn are  not  higher  than  to  other  places  on  the  same  or  other  railroads 
at  the  same  distance,  they  are  not  excessive;  that  bi-monthly  tickets  for 
the  same  number  of  rides  and  the  same  prices  as  the  monthly  ticket 
would  take  the  service  out  of  the  commutation  class  and  would  establish 
a  low  wholesale  ticket  rate;  and  that  because  of  the  short  ride  to  W^ood- 
lawn  and  the  necessity  to  quickly  identify  said  tickets  the  rule  of  issuing 
monthly  tickets  for  the  calendar  month  should  not  be  changed  and  the 
complaint  should  be  dismissed. 

The  proceeding  arose  out  of  a  complaint  of  the  Taxpayers  Alli- 
ance of  the  borough  of  The  Bronx  against  the  commutation  rates 
of  the  New  York  Central  Railroad  Company  to  Woodlawn,  and 
was  started  by  an  order  entered  by  the  Commission  on  October  19, 
1916,  directing  a  hearing  in  the  matter.  Hearings  were  held  on 
October  30  and  November  9,  1916,  and  on  December  6,  1916,  the 
Commission  adopted  an  opinion  of  Commissioner  Hodge,  and  en- 
tered an  order  pursuant  thereto,  dismissing  the  complaint 

Arthur  DuBois,  for  the  Commission. 

C.  W.  Schmidtke,  for  the  Taxpayers  Alliance  of  the  borough 
of  The  Bronx. 

F.  L.  Wheeler,  for  the  New  York  Central  Railroa**  CJompany. 


Taxpatsss  Alliance  v,  N.  Y.  C.  &  H.  R.  R.  Co.       2i7 

Publio  Service  GommiBsion,  First  District 

HoDOE,  Coniinij9sioner. — The  petition  of  the  Taxpayers  Alli- 
ance of  The  Bronx  asked  the  New  York  and  Harlem  Railroad 
Company  (New  York  Central  Railroad  Company)  to  extend  the 
period  of  time  in  which  to  present  monthly  conmiutation  tickets 
from  one  to  two  months  and  that  such  tickets  may  be  purchased 
any  day  of  the  month  with  a  possible  reduction  in  the  price.  Very 
little  evidence  was  presented  by  the  complaintns  and  their  case 
was  rested  on  the  theory  that  because  of  the  geographical  situation 
at  Woodlawn  and  because  of  the  difficulty  of  access  to  rapid  transit 
lines  the  Woodlawn  commuters  should  be  given  a  lower  rate  and 
a  form  of  commutation  diflFerent  from  that  in  force  on  any  part 
of  the  Una  Woodlawn  is  a  little  more  than  twelve  miles  from 
Grand  Central  Station.  The  monthly  charge  for  a  sixty-two  ride 
commutation  ticket  is  five  dollars  and  ninety  cents.  The  com- 
mutation is  in  the  form  of  a  card  which  is  good  for  a  calendar 
month  and  which  is  punched  as  used.  At  the  expiration  of  the 
month  or  when  the  sixty-two  rides  have  been  used  the  card  ceases 
to  be  valid.  The  complainants  wish  to  have  the  card  either  good 
for  two  calendar  months  or  to  have  it  possible  to  purchase  the 
card  on  any  day  of  the  month,  and  to  be  good  for  thirty  days 
from  purchase.  The  railroad  company  officials  explained  that 
owing  to  the  short  distance,  and  the  difficulty  of  examining  tickets, 
it  was  essential  that  the  conductor  be  able  to  recognize  by  a  glance 
whether  a  commutation  ticket  had  or  had  not  expired.  Testimony 
was  given  showing  that  a  very  large  number  of  commutation 
cards  had  been  seized  because  of  fraudulent  use  by  commuters. 

A  comparison  of  the  Woodlawn  rate  with  the  rates  charged 
by  the  New  York  Central  and  by  other  railroads  for  about  the 
same  distance  convinces  me  that  the  rate  is  no  higher  than  the 
average  rate  from  New  York  and  is  if  anything  a  little  below  the 
average  of  many  stations  considered.  The  commutation  from 
Jamaica  on  the  Long  Island  Railroad  Company  to  the  Pennsyl- 
vania Terminal,  eleven  and  three-tenths  miles,  was  shown  to  be 
eight  dollars.  Newark,  nine  miles  from  New  York,  had  a  five 
dollar  and  sixty-five  cent  rate;  Elizabeth,  Spring  Street  Station,  on 
Central  Enilroad  of  New  Jersey,  twelve  miles,  has  a  six  dollar 
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rate ;  Little  Ferry  on  New  York,  Susquehanna  and  Western,  twelve 
miles,  has  a  five  dollar  and  eighty-five  cent  rate;  Passaic  Park 
on  the  Erie  Railroad,  twelve  miles,  has  a  six  dollar  and  fifteen 
cent  rate;  Brick  Church,  eleven  and  six-tenths  miles  on  the  Dela- 
ware, Lackawanna  and  Western,  has  a  six  dollar  and  ten  cent  rate. 

As  to  the  request  of  complainants  that  commutation  tickets  be 
good  for  sixty  days,  I  am  of  the  opinion  that  such  a  rule  would 
take  the  service  out  of  the  commutation  class.  The  low  commuta- 
tion rate  is  based  on  the  principle  that  a  regular  rider  who  uses 
the  road  every  day  should  secure  a  low  rate  because  of  the  advan- 
tages accruing  to  the  railroad  from  having  regular  users  resident 
upon  its  lines,  and  to  issue  a  commutation  rate  to  a  man  who 
made  a  round  trip  every  other  day  would  be  no  more  or  less  than 
selling  a  large  number  of  tick.ets  wholesale  at  a  low  rate.  This 
form  of  transportation  is  offered  to  the  public  in  the  form  of 
family  or  fifty  trip  tickets,  though  the  rate  is  much  higher  than 
commutation  rates. 

The  third  and  last  request  of  the  complainant  is  that  the  com- 
mutation tickets  be  issued  on  any  day  of  the  month  desired  by  the 
rider  good  for  thirty  days  from  that  day.  Although  the  New 
York,  New  Haven  and  Hartford  Railroad  Company  does  issue 
a  commutation  ticket  good  for  thirty  days  from  day  of  applica- 
tion, I  am  convinced  that  the  general  practice  is  to  issue  a  com- 
mutation for  calendar  months  only  and  that  in  the  case  of  the 
New  York  Central  Railroad  the  shortness  of  the  ride  and  the 
necessity  for  quick  identification  of  the  cards  is  sufficient  reason 
for  the  rule  as  to  the  beginning  of  the  conmiutation  period.  The 
New  York,  New  Haven  and  Hartford  Railroad  Company  does  no 
passenger  commutation  business  within  the  city  of  New  York  and 
the  conductor  has  'ample  time  to  examine  the  ticket  books. 

For  the  reasons  given  above  I  recommend  the  dismissal  of  the 
complaint. 

Straus,  Chairman,  and  Whitney,  Commissioner,  concurring; 
Hayward  and  Hervey,  Commissioners,  absent 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
on  the  question  whether  The  Beooklyn  Heights  Railboad 
Company^  the  Beooklyn,  Queens  County  and  Subueban 
Railboad  Company,  the  Coney  Island  and  Gbavesbnd  Rail- 
way Company,  The  Coney  Island  and  Beooklyn  Railboad 
Company,  the  Nassau  Eleoteio  Railboad  Company,  the 
South  Bbooklyn  Railway  Company  and  the  Bbidoe  Operat- 
ing Company  should  be  required  to  purchase  or  provide  addi- 
tional surface  cars        ^       ^f     c%rn\t7 

Case  No.  2097 

(Public  Service  Commission,  First  District,  December  13,  1016) 

Street  railroad  corporations  —  insnfflciency  of  cars. 

Street    railroad     corporations  —  standards     of    service  —  adequate    service 

required  by  law. 
Street  railroad  corporations  —  standards  of  service  —  additional  cars  required 

for  increasing  traffic. 
Street    railroad    corporations  —  standards    of    service  —  increase    of    cars 

unwarranted  by  traffic — remedy  by  adjustments  in  operation. 
Street  railroad  corporations  —  cars  of  —  the  number  of  cars  should  include  a 

margin  for  retirement,  for  repairs  and  for  reserve. 
Street  railroad  corporations  —  cars  of  —  provisions  must  be  made  for  the 

maximum  rather  than  the  minimum  demand  required. 
Street  railroad  corporations  —  cars  of  —  small  cars  unsuited  to  metropolitan 

operation. 
Street  railroad  corporations  —  standards  of  service  —  adequate  service  not 

dependent  upon  rates  of  return. 
Street  railroad  corporations  —  standards  of  service  —  overcrowding  must  be 

guarded  against. 
Street  railroad  corporations  —  regulation  of  service  —  health  ordinances  not 

proper  regulating  mediums. 
Street  railroad  corporations  —  regulation  of  service  —  hygienic  condition  of 

cars  as  to  heating  and  ventilation  subject  to  health  regulation. 
Street  railroad  corporations  —  standards  of  service  —  use  of  larger  cars  to 

prevent  overcrowding. 
Street  railroad  corporations — standards  of  service  —  inadequacy  of  the  num- 
ber of  cars  furnished  —  350  additional  cars  required. 
Street  railroad  corporations  —  type  of  cars  to  be  used  —  large  center  entrance 

cars  to  be  instaUed. 
Street  railroad  corporations  —  distribution  of  new  cars. 
Street  railroad  corporations  —  additional  cars  required  —  entry  of  order. 

A  condition  of  overcrowding  which  persists  when  all  the  cars  fit  for 
operation  are  in  use,  is  attributable  mainly  to  the  insufficiency  of  equip- 
ment. 
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While  the  Commission  has  ample  authority  to  order  the  purchase  of 
new  cars,  the  duty  of  providing  adequate  service  continues  under  the 
law,  and  the  entry  of  an  order  is  not  to  be  construed  as  establishing  a 
precedent  that  said  duty  does  not  exist  in  the  absence  of  an  order. 

An  increase  in  the  number  of  closed  cars  on  the  lines  of  the  respondents 
from  1823  in  1008  to  1943  in  1915  to  meet  an  increase  in  the  number  of 
passengers  carried  during  the  same  period  from  274,766,791  to  364,700,113 
indicates  that  the  additions  made  to  the  accommodations  have, not  kept 
pace  with  the  requirements  of  increased  traflSc,  especially  since  the  service 
was  already  in  1908  the  subject  of  repeated  complaint  and  criticism. 

More  frequent  operation  of  cars,  limiting  points  of  operation  to  points 
of  maximum  load  and  substitution  of  cars  of  greater  capacity  may  remedy 
a  disproportionate  increase  of  cars  to  traffic. 

A  margin  of  4.8  per  cent  of  cars  over  rush  hour  operation  is  inadequate 
to  meet  the  exigencies  of  service,  and  efficient  passenger  requirements 
should  provide  for  a  margin  of  8  per  cent  to  be  kept  in  reserve  for 
repairs  and  emergencies,  the  requirement  herein  being  at  least  thirty 
additional  cars  of  fifty-eight  passenger  capacity  for  the  purposes  of 
reserve. 

The  duty  of  a  street  railroad  to  provide  adequate  service  is  not  dis- 
charged by  furnishing  sufficient  means  for  accommodating  the  traffic 
actually  transported,  but  it  must  be  prepared  to  meet  the  reasonable 
requirements  of  the  immediate  future,  and  make  provision  for  the  maxi- 
mum demand  rather  than  for  the  minimum  demand. 

It  appeared  that  the  respondents  had  90  cars  with  a  seating  capacity 
of  only  twenty-four  to  twenty-six  passengers  each  and  511  cars  with  a 
seating  capacity  of  thirty  passengers  each.  Held,  that  the  former  type 
of  cars  has  become  obsolete  for  metropolitan  operation,  that  congestion 
thereon  is  most  frequent  and  constitutes  during  the  winter  a  hygienic 
menace,  while  the  latter  type  is  also  too  small  for  Brooklyn  conditions 
and  should  be  gradually  replaced. 

The  contention  of  the  respondents  that  adequate  serviiie  cannot  be 
supplied  because  a  proper  rate  of  return  is  not  allowed  for  that  kind  of 
service  cannot  be  sustaineii  as  that  would  reverse  the  existing  law  that 
a  fair  rate  of  return  is  predicated  upon  adequate  service,  and  that  ade- 
quate service  is  a  positive  duty  not  dependent  upon  the  ability  to  earn 
a  fair  rate  of  return  on  the  investment. 

The  operation  of  surface  cars  during  rush  hours  with  standing  pas- 
sengers of  from  60  to  100  per  cent  of  seating  capacity  is  not  approved, 
and  excess  loading  has  not  by  long  continuance  ripened  into  a  prescriptive 
right  so  as  to  relieve  the  carrier  from  the  duty  of  safe-guarding  the 
health  of  passengers  against  the  deleterious  effects  of  overcrowding. 

Health  ordinances  which  limit  the  number  of  passengers  on  a  car  with- 
out providing  facilities  for  those  left  off  r^ulate  the  public  and  not  the 
carriers,  causing  great  inconvenience  to  those  compelled  to  wait  an  unrea- 
sonable length  of  time,  and  the  proper  remedy  is  to  compel  the  carriers 
to  provide  additional  facilities  so  that  all  may  be  transported  with  a 
fair  degree  of  comfort  and  expedition. 
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Undue  attention  to  the  proper  heating  and  ventilation  of  cars,  which 
affect  the  health  of  all.  passengers  whether  seated  or  standing  and  are 
proper  subjects  of  health  regulation,  ignores  the  hygienic  welfare  of  said 
passengers. 

The  contention  of  the  respondents  that  traffic  congestion  and  track 
layout  at  Borough  Hall  and  on  the  Wiliamsburg  bridge  will  not  permit 
of  increase  in  the  rush  hour  service  cannot  be  sustained  in  view  of  the  fact 
that  the  respondents  operate  but  101  of  the  large  cars  with  a  seating 
capacity  of  fifty-eight  passengers  each,  for  if  an  additional  number  of 
such  cars  were  installed  a  substantial  improvement  would  be  effected  at 
congested  points  and  the  displaced  cars  could  be  operated  on  lines  where 
no  physical  limitations  exist. 

While  the  opening  of  new  rapid  transit  lines  will  shift  the  tides  of 
travel  and  relieve  the  pressure  on  some  surface  line,  the  respondents  are 
not  justified  in  their,  expectation  that  such  a  decrease  in  surface  traffic 
will  occur  as  to  stop  overcrowding.  Without  attempting,  however,  to 
eliminate  standing  passengers  during  rush  hours,  and  having  in  mind  that 
a  smaller  number  of  the  new  type  cars  will  replace  the  obsolete  cars  to  be 
retired,  the  Commission  will  require  that  a  minimum  of  250  additional 
cars  be  provided. 

The  new  cars  to  be  installed  should  be  of  the  large  center  entrance  type 
with  a  seating  capacity  of  fifty-eight  passengers  each,  as  such  cars  texid 
to  decrease  the  number  of  accidents  and  effect  economy  of  operation. 

The  total  number  of  cars  to  be  acquired  should  be  apportioned  among 
the  respondents  in  proportion  to  the  number  of  additional  cars  required 
for  the  purpose  of  providing  seats  for  passengers. 

An  order  should  be  entered  requiring  the  purchase  of  260  additional 
surface  cars  for  operation  xluring  the  season  of  1917-1918,  but  not  later 
than  February  1,  1918. 

Hearing  closed  June  9,  1916.  Opinion  adopted  December  13, 
1916. 

This  proceeding  was  started  by  a  resolution  adopted  May  4, 
1916,  directing  a  hearing  to  determine  whether  the  companies  in 
the  Brooklyn  Rapid  Transit  System  operating  surface  cars  should 
be  required  to  purchase  additional  closed  cars  for  winter  opera- 
tion. The  hearings  were  concluded  on  June  9,  1916,  and  on 
December  13,  1916,  Commissioner  Whitney  presented  an  opinion 
recommending  the  entry  of  an  order  to  require  the  purchase  of 
250  additional  surface  cars,  which  was  unanimoualy  adopted. 

The  form  of  the  order  to  be  entered  was  referred  to  Commis- 
sioner Whitney  for  settlement  after  conference  with  the 
companies. 
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The  further  facts  in  the  matter  are  set  forth  in  the  opinion 
adopted. 

Harry  M.  Chamberlain,  for  the  Commission. 

D.  A.  Marsh,  for  the  Railway  Companies. 

Cornelius  M.  Sheehan,  for  the  Allied  Board  of  Trade  of 
Brooklyn. 

Whitney,  Commissioner. —  This  is  a  proceeding  to  inquire 
whether  the  street  railroad  carriers  of  the  Brooklyn  Rapid  Transit 
System  operating  lines  in  the  borough  of  Brooklyn  should  be 
required  to  provide  additional  cars  for  winter  operation.  During 
the  summer  season  the  use  of  open  cars,  as  well  as  closed  cars, 
enables  the  operation  of  a  greater  number  than  that  available  dur- 
ing the  winter  season.  As  the  companies  utilize  during  the  rush 
hours  all  the  cars  fit  for  operation,  the  present  conditions  of  over- 
loading and  inadequate  service  are  attributable  mainly  to  the 
insufficiency  of  the  equipment  used. 

In  an  earlier  proceeding  before  this  Commission,  Case  Xo. 
1438,  to  which  all  the  companies  of  the  present  system,  excepting 
the  Coney  Island  and  Brooklyn  Railroad  Company  which  was  not 
then  a  constituent  of  the  system,  were  parties,  the  Commission 
on  January  26,  1912,  made  an  order  requiring  the  companies  to 
purchase  or  provide  one  hundred  new  cars  suitable  for  fall  and 
winter  service.  Matter  of  Additional  Cars  on  Brooklyn  Lines,  3 
P.  S.  C.  R.  (1st  Dist.  N.  Y.)  37.  This  was  not  the  maximum 
number  which  the  evidence  at  that  time  showed  to  be  necessary, 
but  the  Commission  then  pointed  out  and  now  repeats  that :  "  The 
Commission  undoubtedly  has  ample  authority  to  order  the  com- 
panies to  purchase  new  cars.  However,  the  duty  of  providing 
adequate  equipment  rests  primarily  upon  the  companies  under 
the  law,  and  unless  excused  therefrom  they  should  provide  the 
necessary  equipment  for  adequate  service  without  any  order  of 
the  Commission.  The  passage  of  this  order,  therefore,  must  not 
be  r^arded  as  establishing  a  precedent  under  which  the  com- 
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panics  may  claim  that  they  are  relieved  of  that  duty  in  the  absence 
of  such  an  order." 

Notwithstanding  the  opinion  of  the  Commission,  the  companies 
appear  to  have  made  practically  no  additions  beyond  those  ordered 
by  the  Commission. 

Subsequently,  the  Commission  discontinued  further  proceed- 
ings in  Case  No.  1488,  upon  the  ground  that  "  all  ihe  undeter- 
mined matters  "  involved  in  that  proceeding  virere  being  considered 
by  the  Commission  in  other  proceedings.  The  instant  proceeding, 
was^  therefore,  instituted  by  the  Commission  for  the  purpose  of 
further  investigation. 

The  evidence  in  this  case  shows  that  the  companies  have  1943 
closed  surface  cars,  with  the  following  seating  capacity: 

No.  of  Seats  No.  of  Cars 

58 101 

56 1  Articulated  Car 

48 451 

38 12 

30 '  82 

34 553 

32 141 

30 511 

26 82 

24 8 

12 1  Parlor  Car 


1943 


This  difference  in  car  capacity  should  be  noted  because  it  has 
an  important  relation  both  to  the  existing  service  and  to  the  service 
which  the  companies  could  and  should  provide. 

In  1911,  the  companies  in  this  proceeding  had  1841  cars, 
whereas  they  now  have  1943.  The  number  of  passengers  carried 
in  1915  was  14.87  per  cent  greater  than  the  number  carried  in 
1911.  Had  the  number  of  cara  increased  in  the  same  ratio  as  the 
number  of  passengers,  the  companies  should  have  added  273  cars 
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of  thirty-seven  passenger  capacity  or  172  cars  of  fifty-eight  pas- 
senger capacity.  By  the  time  cars  could  be  obtained,  if  ordered 
now,  the  requirements  on  this  score  alone  would  justify  the  addi- 
tional cars  ordered  herein.  There  has  been  a  steady  increase  in 
the  riding  on  the  Brooklyn  surface  lines  coincidently  with  growth 
in  the  population. 

The  increase  in  traffic  on  the  Brooklyn  surface  lines  from  1900 
to  1915,  inclusive,  is  shown  by  the  following  table: 

Year  Brooklyn  Surface 

1900 204,106,397 

1901 209,119,668 

1902 216,594,408 

1903 223,433,771 

1904 233,184,407 

1906 242,780,611 

1906 265,204,811 

1907 262,460,253 

1908 '  274,766,791 

1909 275,038,827 

1910 289,308,085 

1911 305,977,350 

1912 322,321,981 

1913 345,987,401 

1914 351,905,284 

1915    354,700,113 


The  number  of  closed  cars  controlled  by  the  Brooklyn  Transit 
System  including  the  Coney  Island  and  Brooklyn  Bailroad  Com- 
pany, during  the  period  from  1903  to  1915,  inclusive,  has  been  as 
follows: 

Year                                                                              No.  of  Closed  Cars 

1908 1823 

1909 1823 

1910 1841 

1911 1841 

1912 1841 

1913 1943 
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Year  No.  of  Closed  Cars 

1914 1943 

1915 1943 


It  appeans,  therefore,  that  the  percentage  of  increase  in  traffic 
has  been  far  greater  than  the  percentage  of  increase  in  cars  neces- 
sary to  transport  the  traffic,  and,  unless  the  facilities  afforded  for 
the  traffic  transported  during  the  year  1908  were  in  excess  of  the 
requirements,  the  additions  made  to  the  accommodations  have  not 
kept  pace  with  the  requirements  of  increased  traffic.  It  is  an  his- 
torical fact  that  the  accommodations  on  the  surface  railroad  lines 
in  Brooklyn,  during  the  year  1908,  were  not  in  excess  of  the  needs 
of  the  time,  as  the  service  on  the  surface  as  well  as  on  other  lines 
in  Brooklyn  was,  during  that  period,  the  subject  of  repeated  com- 
plaint and  criticism. 

It  does  not,  however,  follow  that  the  number  of  cars  should 
increase  in  exact  proportion  to  the  increase  in  the  number  of  rid- 
ing passengers.  More  frequent  operation  of  cars  might  accommo- 
date in  part  the  traffic  increase.  Limiting  points  of  operation 
where  the  maximum  operation  has  been  reached  may  prevent  an 
increase  in  the  number  of  cars,  although  the  situation  may  be 
remediable  through  the  substitution  of  cars  of  greater  capacity. 

There  are  three  principal  elements  to  be  considered  in  reaching 
a  determination  as  to  whether  adequate  service  is  being  rendered, 
and,  if  not,  what  improvement  should  be  made.  The  first  is  the 
sufficiency  of  the  number  of  cars  to  provide  comfortable  accommo- 
dation for  the  passenger  traffic  actually  transported  or  offered  for 
transportation,  including  the  further  element  of  capacity  of  the 
cars.  The  other  elements  are  the  frequency  of  operation  and 
limitations  imposed  by  maximum  points  of  loading  and  traffic 
movement. 

Wear  and  tear  of  equipment  is  an  unavoidable  incident  of  street 
railroad  operation,  as  it  is  of  all  other  utility  service,  necessitating 
temporary  retirement  of  cars  from  service  while  repairs  are 
effected.  Similarly,  liability  to  occasional  failure  of  car  mechan- 
ism during  the  strain  of  operation  to  which  equipment  is  sub- 
jected, especially  in  the  rush  hour  periods,  necessitating  prompt 
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substitution  of  cars,  must  also  be  taken  into  account  A  large 
system  cannot  be  operated  with  such  nicety  that  an  emergency 
may  not  arise  requiring  the  use  of  equipment  for  the  purpose  of 
replacing  other  equipment  accidentally  rendered  unserviceabla 
No  matter  how  well  maintained  equipment  may  be,  in  a  large  sysr 
tem  like  that  under  consideration  the  retirement  of  cars  for 
repairs  must  be  regular,  but  in  an  efficient  system  the  percentage 
will  be  almost  constant.'  This  feature  of  railroad  operation  neces- 
sitates that  actual  passenger  requirements  shall  include  provision 
for  a  margin  of  equipment  to  allow  for  such  inspection  and  repair. 
According  to  the  testimony  in  this  case,  the  companies  now  operate 
during  the  rush  hour  period  95.2  per  cent  of  their  total  number  of 
cars  leaving  a  balance  of  4.8  per  cent  only  for  repairs  and  reserve. 
This  reserve  the  Commission  considers  insufficient  and  is  consid- 
ered by  the  companies  as  a  very  narrow  margin.  The  incidents 
and  exigencies  of  operation  must  be  taken  into  account  in  render- 
ing reasonable  and  adequate  service.  The  Commission  is  of  the 
opinion  that  8  per  cent  of  the  total  number  of  cars  used  is  a  safe 
margin  to  be  kept  in  reserve  for  repairs  and  emergencies.  Upon 
the  basis  of  1943  cars  now  operated,  the  companies  should  pro- 
vide sixty-two  additional  cars  of  thirty-seven  passenger  capacity 
or  thirty-nine  cars  of  fifty-eight  passenger  capacity  to  allow  such 
8  per  cent  reserve.  If  the  total  number  of  cars  to  be  operated  be 
increased,  the  reserve  would  correspondingly  increase.  How- 
ever, the  Commission  finds  that  at  least  thirty  additional  cars  of 
fifty-eight  passenger  capacity  should  be  provided  for  the  purposes 
of  reserve. 

The  companies  contemplate  the  opening  of  several  new  surface 
lines,  which  the  companies'  superintendent  of  transportation  esti- 
mates will  require  additional  cars  as  follows : 

Eighth  Avenue  Line 8  cars 

West  End  Line 10  cars     ' 

Metropolitan  Avenue  Extension 4  cars 

Ridgewood-Fresh  Pond  Road  Extension 20  cars 

Total 42  cars 
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The  deficiency  in  the  reserve  and  the  existing  overloading  on 
lines  indicate  that  the  companies  are  not  prepared  to  meet  the  serv- 
ice needs  on  the  new  or  additional  lines.  The  duty  of  a  street 
railroad  to  provide  adequate  service  is  not  discharged  by  furnish- 
ing sufficient  means  for  accommodating  the  traffic  actually  trans- 
ported by  it,  but  the  street  railroad  must  be  prepared  to  meet  the 
reasonable  requirements  resulting  from  the  development  or  growth 
of  the  community  which  it  serves.  In  a  metropolis  in  which  the 
companies  have  been  operating  for  many  years  and  which  has 
grown  so  rapidly  in  population  and  in  transportation  needs  as  has 
the  borough  of  Brooklyn,  a  lack  of  provision  for  the  needs  of  the 
immediate  future  cannot  but  result  in  failure  of  discharging  the 
positive  duty  of  the  street  railroad  carriers  to  render  adequate 
service  as  of  the  time  when  the  service  requirements  exist  Even 
if  conditions  be  fluctuating,  reasonable  provision  should  be  made 
for  the  maximum  demand  rather  than  for  the  minimum  demand. 

The  companies  now  operate  1389  cars  with  a  seating  capacity  of 
from  twenty-four  to  thirty-eight  passengers  each,  as  against  101 
cars  of  a  capacity  of  fifty-eight  passengers  each.  Of  the  total 
number,  ninety  have  a  seating  capacity  of  twenty-four  to  twenty- 
six  passengers  each.  Counsel  for  the  companies  asserts  that  aside 
from  the  economy  in  operating  the  small  cars,  their  operation  dur- 
ing the  non-rush  hours  would  have  the  advantage  of  affording 
more  frequent  service.  The  Commission  finds  that  the  type  of 
cars  with  a  seating  capacity  of  only  twenty-four  to  twenty-six  pasr 
sengers  each  Ijias  become  obsolete  for  operation  on  the  street  rail- 
roads in  the  borough  of  Brooklyn,  having  regard  for  the  amount  of 
passenger  traffic  and  the  density  of  population  in  the  areas  which 
they  serve.  This  type  of  car  is  unsuited  to  the  needs  of  the 
patrons  of  the  companies  in  that  portion  of  the  greatest  metropolis 
in  the  country  which  alone  has  a  population  of  over  1,800,000. 
Overloading  and  congestion  on  this  type  of  cars  is  most  frequent, 
and  during  the  winter  period  when  the  heating  and  ventilating  of 
the  cars  are  difficult,  crowding  on  these  cars  is  an  hygienic  menace 
to  the  passengers.  These  cars  are  inadequate  for  the  traffic  and 
population  which  they  are  to  serve  and  should  be  retired  from 

service.     The  Commission  also  seriously  questions  the  class  of  511 
State  Dept.  Kept. —  Vol.  10        17 
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cars  of  seating  capacity  of  thirty  each  as  not  now  adequate  for 
Brooklyn  conditions  and  therefore  indicates  that  progress  should 
be  made  in  the  gradual  replacement  of  these^  although  the  Com- 
mission does  not  ask  that  all  of  this  class  be  now  replaced. 

Observations  made  by  the  transit  bureau  of  the  Conmiission 
on  the  principal  lines  operated  by  the  companies  during  rush  hour 
periods  show  excessive  loading  in  the  rush  hours,  in  some  cases  of 
more  than  100  per  cent  during  an  interval  of  an  hour.  The  cor- 
rectness of  the  counts  taken  by  the  transit  bureau  of  the  Commis- 
sion was  not  questioned  by  the  companies,  but  was  confirmed  by 
the  testimony  of  the  companies'  superintendent  of  transporta- 
tion. The  latter  testified  that  the  schedules  for  the  evening  rush 
hours  were  based  on  an  average  overload  of  from  50  to  60  per 
cent  and  even  more. 

In  the  course  of  the  hearing  a  comparison  was  suggested  be- 
tween the  obligation  ,of  an  electric  light  or  other  utility  to  render 
adequate  and  complete  service  at  the  peak  load  or  maximum  de- 
mand and  that  of  a  street  railroad  to  render  adequate  service  at 
peak  load  periods,  since  both  are  given  special  rights  and  privi- 
leges and  both  undertake  adequately  to  serve  the  public.  Counsel 
for  the  companies  makes  this  response :  "  We  said  then  and  we 
repeat  now  that  the  railroad  companies  cannot  do  so  because  they 
are  not  allowed  a  proper  return  for  that  kind  of  service."  This 
implies  the  proposition  that  adequate  service  by  a  carrier  is  pre- 
dicated upon  a  proper  return.  It  reverses  the  existing  law,  which 
is  that  a  fair  return  is  predicated  upon  adequate  service.  Public 
Service  Com.  v.  Puget  Sound  T.  L.  &  P.  Co.—  Wash.—  P.  U.  R. 
1915  B,  799,  807;  Re  Metropolitan  Coach  Co.— D.  C— P.  IT. 
R.  1915  D.  740.  In  the  former  case,  the  Washington  Public 
Service  Commission  said: 

"  To  furnish  adequate  and  Buflficient  service  facilities  to  enable 
it  to  properly,  expeditiously,  safely,  and  properly  transport  pas- 
sengers is  the  primary  duty  of  the  respondent.  This  duty  is  not 
dependent  on  the  ability  of  the  company  to  earn  a  return  on  its 
investment.  It  is  the  performance  of  this  duty  which  entitles  the 
respondent  to  a  return  on  its  investment 

"  The  service  for  which  the  company  is  entitled  to  receive  com- 
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pensation  in  the  form  of  a  return  on  its  inveBtment  is  the  service 
defined  bj  law,  that  is  adequate  and  sufficient 

"  The  law  does  not  authorize  the  respondent  to  demand  a  return 
on  its  investment  for  providing  a  service  which  is  50  per  cent  ade- 
quate and  sufficient,  or  anything  less  than  100  per  cent  adequate 
and  sufficient 

"  The  measure  of  compensation  to  which  respondent  may  be  en- 
titled is  not  graduated  according  to  the  degree  of  proficiency  with 
which  it  discharges  its  duty. 

"  The  law  does  not  authorize  respondent  to  demand  one-half  of 
a  reasonable  return  on  its  investment  for  furnishing  a  service 
which  is  50  per  cent  adequate  and  sufficient  Hence  a  proceeding 
such  as  this^  to  require  respondent  to  provide  adequate  and  suf- 
ficient service  facilities,  is  not  a  proceeding  affecting  rates.  It  is 
not  incumbent  upon  the  Commission  to  make  a  valuation  of  re- 
spondent's property  before  requiring  the  respondent  to  furnish 
adequate  and  sufficient  service  facilities.  Respondent  may  not 
defend  against  such  requirement  by  showing  that  the  particular 
service  demanded  is  not  profitable,  and  in  this  case  it  is  no  defense 
for  the  company  to  show  that  a  particular  line  of  its  system  is  or 
is  not  profitable. 

"1  Wyman,  Pub.  Service  Corp.  §  809;  Piatt  v.  LeCocq,  160 
Fed.  Rep.  891 ;  New  York  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  133 
N.  T.  104;  28  Am.  St  Rep.  609;  30  K  E.  Rep.  563;  Atlantic 
Coast  Line  R.  R.  Co.  v.  North  Carolina  Corp.  Commission,  206 
U.  S.  1 ;  51  L.  ed.  933 ;  ^7  Sup.  Ct  Rep.  585 ;  11  Ann.  Cas.  398; 
Washington,  P.  &  C.  R.  Co.  v.  Magruder,  198  Fed.  Rep.  218." 

The  duty  to  serve  adequately  is  positive  and  the  street  railroad 
companies  are  not  remediless  when  their  return  does  not  properly 
compensate  for  the  service. 

The  companies  contend,  moreover,  that  it  is  a  proper  and  reason- 
able standard  of  service  to  operate  surface  cars  during  rush  hour 
periods  with  a  standing  load  of  from  sixty  to  one  hundred  per 
cent  Excess  loading  can  generally  be  prevented  during  non-rush 
hours  but,  if  it  cannot  be  avoided  during  rush  hours,  it  should  be 
minimized.     The  fact  that  a  public  utility  persists  for  a  long 
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period  in  its  failure  to  remedy  conditions  of  inadequate  or  im- 
proper service  creates  no  prescriptive  right  to  continue  them. 
Especially  is  this  so  where,  as  in  this  case,  the  number  of  standees 
frequently  exceeds  the  standard  assumed  by  the  carrier.  The 
matter  of  standing  passengers  in  cars  cannot  be  regulated  by  arbi- 
trary percentages.  Involved  in  it  also  is  the  vital  duty  of  safe- 
guarding the  health  of  passengers  against  the  deleterious  effects  of 
overcrowding.  The  percentage  claimed  by  the  companies  is  not 
recognized  by  regulating  Commissions  as  proper.  Matter  of 
Georgia  E.  &  P.  Co.— Ga.— P.  U.  R  1915  A.  901;  West  End 
Bus.  Men's  Asso.  v.  United  R  Co.—  Mo.—  P.  U.  R.  1915  D  482, 
494 ;  Cook  Co.  Real  Estate  Bd  v.  Chicago  Surface  Lines  —  111. — 
P.  U.  R  1915  F  578. 

It  is  obvious  that  street  car  service  in  this  city  cannot  be  regu- 
lated by  so-called  health  ordinances.  These  directly  limit  the 
number  of  passengers  which  may  be  accommodated  aboard  a  car, 
and  do  not  provide  facilities  for  the  passengers  who  are  left  off  the 
cars.  While  a  limited  number  are  thus  given  better  accomoda- 
tions, the  rest  are  denied  accommodations  altogether  or  are  com- 
pelled to  wait  an  unreasonable  length  of  time.  Such  ordinances 
regulate  the  public,  and  not  the  street  railroads.  The  traveling 
public  must  be  transported  to  and  from  their  homes  and  places 
of  business.  What  is  needed  is  not  that  the  public  shall  be  pre- 
vented from  being  transported,  but  that  the  street  railroads  should 
provide  additional  facilities  so  that  all  may  be  transported  with  a 
fair  d^ree  of  comfort  and  with  rapidity. 

In  discussing  a  "  standard  "  of  standing  passengers  during  rush 
hours,  sight  is  lost  of  the  question  of  heating  and  ventilating  street 
cars  during  the  winter  or  inclement  season.  To  say  that  a  num- 
ber of  passengers  may  be  admitted  into  a  car,  whether  seated  or 
standing,  without  relation  to  the  methods  of  heating  and  ventilat- 
ing the  cars,  is  to  ignore  the  hygienic  welfare  of  the  passengers. 
This  has  been  a  difficult  problem  to  which  the  Commission  has 
given  a  great  deal  of  investigation  and  labor.  Unfortunately,  the 
solution  of  this  health  question  has  not  had  the  attention  of  health 
authorities  which  it  deserves. 
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The  companies  insist  that  even  if  additional  cars  were  acquired 
the  rush  hour  service  could  not  be  increased^  since  the  street  traffic 
congestion  and  track  layout  in  the  vicinity  of  Pulton  street  and 
Borough  Hall  and  also  upon  the  Williamsburgh  bridge  preclude 
any  increase. 

While  the  places  in  question  do  limit  the  number  of  cars  which 
may  be  operated  through  them^  the  evidence  does  not  convince  us 
that  the  point  of  saturation  has  been  reached  with  the  present 
number  of  cars.  Not  only  is  it  feasible  to  operate  more  cars  in 
various  places  where  they  are  needed,  but  an  increase  in  car 
capacity  is  also  essential.  But  101  of  the  1943  cars  now  operated 
on  the  system  contain  a  seating  capacity  of  fifty-eight  passengers 
each.  By  replacing  a  number  of  smaller  cars  now  operated  over 
the  limiting  points  with  cars  of  larger  capacity,  a  substantial  im- 
provement would  be  effected.  The  new  type  of  large  cars  used 
by  the  companies  could  be  operated  with  greater  despatch  over  the 
limiting  points  than  the  older  type.  Some  of  the  displaced  cars 
could  be  operated  on  other  heavy  lines  on  which  there  are  no  phys- 
ical limitations  as  to  the  number  of  cars  operated,  and  could  per- 
haps be  reconstructed  so  as  to  give  greater  capacity,  and  the  accom- 
modations in  service  could  thereby  be  increased  upon  the  entire 
system. 

The  inadequacy  of  the  present  service  is  not  seriously  denied 
by  the  operating  companies.  But  counsel  for  the  companies  con- 
tends that  the  areas  of  physical  limitation  will  be  relieved  by  the 
release  of  cars  from  some  of  the  lines  as  a  result  of  new  rapid  tran- 
sit operation,  enabling  the  operation  of  more  cars  on  lines  which 
need  additional  service  where  track  limitations  now  prevent,  and 
that  the  operation  of  the  rapid  transit  lines  will  result  in  the 
diminution  of  passengers  traffic  on  the  surface  lines  to  such  an 
extent  as  to  result  in  the  desired  relief. 

The  companies  no  doubt  still  contemplate  the  continued  mainte- 
nance of  the  percentage  of  overload  which  they  have  adopted  as  a 
standard  for  operation.  The  opening  up  of  new  means  of  travel 
which  will  be  furnished  by  the  rapid  transit  lines  under  considera- 
tion will,  undoubtedly,  change  tides  of  travel  and  will  vary  the 
volume  of  travel  on  particular  lines  and  sections.     The  new  rapid 
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transit  lines  were  planned  with  a  purpose  of  providing  facilities 
for  the  increasing  requirements.  The  record  does  not  justify  the 
expectation  that  such  a  decrease  in  traffic  on  the  surface  lines  will 
occur  as  will  eliminate  overcrowding  on  the  surface  car  lines.  The 
rapid  transit  lines  will  quickly  develop  various  parts  of  Brooklyn, 
and  there  will  arise  on  the  part  of  the  augmented  population  a  de- 
mand for  transit  service  which  will  absorb  all  the  equipment  which 
may  be  released  in  the  shifting  of  tides  of  travel. 

The  superintendent  of  transportation  of  the  companies  himself 
testified  that  about  six  or  eight  months  previously  he  had  made 
recommendations  to  the  president  and  directors  of  the  companies 
for  the  purchase  of  100  additional  cars,  thus  admitting  that  the 
responsible  operating  officials  of  the  companies  themselves  realized 
the  need  for  them.  As  he  did  not  expect  to  obtain  the  cars  in 
time  for  service  during  the  winter  of  1916-1917,  and  as  they  could 
not,  therefore,  be  put  into  service  before  the  winter  of  1917-1918, 
his  judgment  seemed  to  be  uninfluenced  by  the  anticipated  effect 
of  the  commencement  of  operation  of  the  new  rapid  transit  lines. 

The  provision  which  the  Commission  now  orders  the  companies 
to  make  in  additional  cars  may  not  eliminate  standing  passengers 
during  rush  hours,  but  the  excess  loading  during  those  hours  will 
be  reduced  and  may  be  obviated  where  it  is  possible  to  do  so.  A 
smaller  number  of  the  new  type  cars  may  be  required  for  replacing 
the  obsolete  cars  than  the  number  of  cars  to  be  retired.  Upon  these 
assumptions,  the  additional  cars  which  the  companies  should  now 
provide  may  be  fixed  at  a  minimum  of  250  in  number. 

The  new  cars  should  be  of  the  center  entrance  type  similar  to 
those  in  use  on  the  surface  lines,  having  a  seating  capacity  of 
fifty-eight  each.  Although  longer  than  the  old  type  cars,  they  will 
facilitate  operation  over  limiting  points  on  the  road.  Experience 
in  their  operation  has  shown  that  they  tend  greatly  to  decrease, 
the  number  of  accidents  to  boarding  and  alighting  passengers 
which  are  frequent  in  the  operation  of  the  other  types  of  cars, 
resulting  in  great  economy  of  operation.  The  superintendent  of 
transportation  of  the  companies  himself  favored  the  center 
entrance  type  of  car,  and  testified  that  from  the  standpoint  of 
safety  of  passengers  they  are  the  best 
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The  total  number  of  cars  to  be  acquired  should  be  apportioned 
among  the  companies  in  proportion  to  the  number  of  additional 
cars  required  for  the  purpose  of  providing  seats  for  passengers. 

It  is  recommended  that  an  order  be  entered  accordingly  requir- 
ing the  purchase  by  the  companies  parties  to  this  proceeding  of 
a  total  of  250  additional  surface  cars  and  to  place  them  in  service 
as  rapidly  as  possible  during  the  season  of  1917-1918,  but  not 
later  than  February  1,  1918. 

Straus,  Cfhairman,  Hodge  and  Hervey,  Commissioners,  con- 
curring; Hayvirard,  Commissioner,  absent 


In  the  Matter  of  the  Complaint  of  Albebt  Moritz  and  Others, 
against  the  Edison  Electbio  Illuminating  Company  of 
Brooklyn 

Case  No.  1540 

(Public  Service  Commisaion,  First  District,  December  27,  1916) 

Electrical  coxporatioiiB  —  m»^ini^m  demand  rates  —  methods  of  determining 

mazimnm  demand. 
Kectrical  corporations  —  reduction  of  rates  —  modification  of  former  order. 

Upon  a  rehearing  in  the  case  herein  the  respondent  contended  among 
other  things  that  the  change  ordered  by  the  Commission  in  computing 
the  maximum  demand  from  an  assumed  rating  of  50  per  cent  of  the 
connected  load  in  the  case  of  residences  and  70  per  cent  in  the  case  of 
other  premises  to  25  per  cent  and  50  per  cent  respectively,  would  render 
lincertain  the  final  effects  of  the  reduction  in  rates  from  eleven  cents  to 
eight  cents  per  kilowatt  hour;  also  that  the  existing  practice  was  satis- 
factory to  the  consumers,  and  that  upon  the  payment  of  one  dollar  a 
customer  could  have  his  maximum  demand  ascertained  by  meter.  Held, 
that  while  the  determination  of  the  maximum  demand  on  the  basis  of 
the  existing  percentages  of  the  connected  load  was  unsatisfactory,  and 
the  cost  of  ascertaining  demand  by  meter  was  prohibitive,  in  order  to 
avoid  delay  in  putting  the  new  rates  into  effect  it  would  be  expedient  to 
continue  the  existing  system  and  to  adjust  new  rates  thereto. 

The  order  entered  herein  on  October  27,  1916,  will  be  modified  in 
certain  respects  in  order  to  avoid  litigation  and  delay  in  putting  the  rate 
reductions  into  effect. 
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On  October  27,  1916,  the  Commission  adopted  an  opinion  of 
Commissioner  Hayward,  and  entered  an  order  pursuant  thereto  in 
Case  No.  1540,  directing  the  Edison  Electric  Illimiinating  Com- 
pany of  Brooklyn  to  reduce  the  maximum  rate  for  electricity  from 
11  cents  to  8  cents  per  kilowatt  hour,  with  lesser  reductions  in 
other  rates,  to  change  the  method  of  computing  the  maximum 
demand  rating,  to  substitute  tungsten  lamps  for  gem  lamps  and  to 
discontinue  the  practice  of  allowing  discounts  under  the  maximum 
demand  power  rate.    See  7  P.  S.  C.  R.  (1st  Dist.  N.  Y.)  175. 

By  petition  dated  November  27,  19.16,  the  company  asked  for 
a  rehearing  which  was  granted  by  order  entered  by  the  Commis- 
sion on  December  22,  1916,  setting  the  hearing  for  the  same  day. 
Immediately  after  the  rehearing  on  that  day  the  Commission 
entered  an  order  modifying  the  previous  order  as  set  out  below. 

On  December  27,  1916,  Commissioner  Hayward  filed  a  supple- 
mental opinion  in  support  of  the  modifying  order.  Upon  a 
motion  to  adopt  the  supplemental  opinion  Chairman  Straus,  Com- 
missioners Hayward,  Hodge  and  Whitney  voted  for,  and  Commis- 
sioner Hervey  against,  adoption.  In  voting  the  following  state- 
ments were  made: 

Commissioner  Hervey:  What  was  the  effect  of  the  change  in 
the  matter  of  the  reduction  of  rates  as  fixed  by  the  order  in  Case 
No.  1540  adopted  December  22,  1916? 

Commissioner  Hayward:  The  saving  was  reduced  from  $1,- 
000,000  to  $700,000.  We  did  not  recede  any  from  our  position  as 
to  the  apprasial. 

Commissioner  Hervey:  As  a  matter  of  principle,  I  would  not 
approve  of  the  reduction.  The  opinion  cannot  be  right  from  my 
point  of  view.  I  stated  to  the  chairman  at  the  time  the  Commis- 
sion was  in  conference  with  the  Edison  Company,  that  the  order 
having  been  issued  by  the  Commission  it  should  not  enter  into  any 
compromise  in  respect  to  that  order.  We  should  let  it  go  through 
to  a  finish,  even  if  the  company  served  a  writ  of  certiorari  to 
review  the  order.  There  should  be  no  compromise  after  the  order 
was  adopted.  That  is  my  point  of  view  of  the  matter.  I  would 
not  consider  the  merits  of  the  case  as  to  this  opinion,  or  any  other 
consideration,  except  as  a  matter  of  principle,    that   is,   not   to 
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compromise  on  an  order  of  the  Commission.  We  are  authorized 
to  do  this  thing  under  a  certain  procedure  and  we  should  carry 
out  that  procedure.  There  is  an  implication  that  either  the  order 
was  improper  and  incorrect  when  first  adopted,  or  else  that  other 
consideration  had  entered  in,  in  case  the  order  is  modified  or  a 
compromise  is  accepted. 

Commissioner  Hodge:  My  idea  is,  we  will  save  more  money 
for  the  taxpayers  by  making  this  compromise  than  we  would  if  the 
company  commenced  certiorari  proceedings  to  review  the  order, 
which  would  probably  mean  three  years  in  the  courts  and  three 
years  at  $700,000  a  year  would  amount  to  $2,100,000. 

Commissioner  Whitney:  The  original  order  required  the  com- 
pany to  file  a  schedule,  to  be  approved  by  the  Commission,  and  that 
necessarily  presupposed  that  there  need  be  conferences  on  the  mat- 
ter of  that  schedule  before  it  could  be  filed  and  approved  by  the 
Commission,  and  that  was  done  and  the  Commission  did  then,  by 
subsequent  action,  approve  a  schedule  of  rates,  which  makes  it  pos- 
sible for  the  company  to  accept  the  schedule  effective  by  January 
1,  1917. 

The  order  entered  on  December  22,  1916,  and  the  supplemental 
opinion  adopted  on  December  27,  1916,  are  as  follows: 

"An  order  having  been  made  in  this  case  on  October  27,  1916, 
and  the  Edison  Electric  Illuminating  Company  of  Brooklyn  hav- 
ing presented  its  petition  verified  November  27,  1916,  praying 
that  a  rehearing  be  had  in  respect  to  said  order  and  said  petition 
having  been  granted  and  said  rehearing  having  been  had,  it  is 

"  Ordered  that  said  order  of  October  27,  1916,  be  and  the  same 
hereby  is  abrogated ;  and  it  is 

"  I.  Further  ordered  that  on  and  after  January  1,  1917,  and  for 
a  period  of  twelve  months  thereafter  the  maximum  price  to  be 
charged  by  said  Edison  Electric  Illuminating  Company  of  Brook- 
lyn for  electric  service,  exclusive  of  the  installation  and  renewals 
of  electric  lamps,  shall  be  eight  cents  per  kilowatt  hour. 

"II.     The   Commission  being  of  opinion  that  the  rates  or, 
chaises  of  said  company  are  unjust,  unreasonable,  unjustly  dis- 
criminatory and  unduly  preferential,  it  is 

"  Further  ordered  that  on  and  after  January  1,  1917,  and  for  a 
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period  of  twelve  months  thereafter  the  general  lighting  rates  or 
charges  shall  be  as  follows: 

"  1.  Eight  cents  for  the  first  two  hours'  average  daily  use  of  the 
maximum  demand;  six  cents  for  the  second  two  hours'  average 
daily  use  of  the  maximum  demand;  and  five  cents  for  the  excess 
over  four  hours'  average  daily  use  of  the  maximum  demand.  Said 
maximum  demand,  except  when  determined  by  meter,  shall  be 
assumed  to  be  not  in  excess  of  50  per  cent  of  the  consumer's  con- 
nected, load  in  the  case  of  residence  consumers,  and  not  in  excess 
of  70  per  cent  of  the  connected  load  for  other  consumers,  provided, 
however,  that  said  maximum  demand  shall  not  in  any  case  be 
assumed  to  be  less  than  one  and  one-half  kilowatts. 

"  2.  Said  company  shall  not  furnish  to  its  customers  gem  lamps 
or  other  lamps  of  an  efiiciency  of  less  than  one  and  one-quarter 
watts  per  candle  power  and  the  charge  for  such  Jamps  shall  be 
based  on  the  cost  to  the  company.  The  maximum  price  to  be 
charged  for  the  installation  and  renewal  of  incandescent  lamps 
furnished  by  said  company  in  connection  with  the  supply  of  cur- 
rent for  lighting  under  any  lamp  service  agreement  shall  be  one- 
half  of  one  cent  per  kilowatt  hour.  If  tungsten  lamps  of  smaller 
capacity  than  fifty  watts  are  furnished  by  said  company  under 
such  lamp  service  agreement  it  shall  be  entitled  to  make  an  extra 
charge  therefor  but  not  more  than  the  additional  cost  of  the  instal- 
lation and  renewal  of  such  smaller  lamps. 

"  III.  Further  ordered  that  on  and  after  January  1,  1917,  and 
for  a  period  of  twelve  months  hereafter  the  rates  or  charges  for 
current  used  for  power  under  the  maximum  demand  contract  shall 
be  as  follows:  eight  cents  per  kilowatt  hour  for  the  first  hour's 
average  daily  use  of  the  maximum  demand ;  five  cents  per  kilowatt 
hour  for  the  second  hour's  average  daily  use  of  the  maximum 
demand ;  and  three  cents  per  kilowatt  hour  for  all  current  in  excess 
of  two  hours'  average  daily  use  of  the  maximum  demand.  Said 
maximum  demand,  except  when  determined  by  meter,  shall  be 
assumed  to  be  not  in  excess  of  80  per  cent  of  the  connected  load. 
No  discount  shall  be  allowed  by  said  company  under  said  contract 

"  IV.  Further  ordered  that  before  January  1,  1917,  said  com- 
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panj  shall  issue^  file  and  post  a  schedule  or  supplement  to  carry 
into  effect  the  provisions  of  this  order,  said  schedule  or  supplement 
to  become  effective  January  1,  1917. 

"  V.  Further  ordered  that  on  or  before  July  1,  1917,  said  com- 
pany shall  submit  for  the  approval  of  the  Commission  a  complete 
tariff  schedule  for  all  electrical  service  effective  July  1,  1917, 
which  schedule  shall  be  in  accordance  with  the  provisions  of  this 
order  and  the  decision  in  this  case. 

"  VI.  Further  ordered  that  this  order  shall  take  effect  forthwith 
and  shall  continue  in  force  until  changed  or  abrogated. 

"VII.  Further  ordered  that  on  or  before  December  27,  1936, 
at  noon  said  company  shall  notify  the  Commission  whether  this 
order  is  accepted  and  will  be  obeyed." 

Henry  H.  Whitman,  Adna  F.  Weber  and  Harry  G.  Freidman, 
for  the  Commission* 

W.  F.  Wells  and  Paul  R.  Atkinson,  for  The  Edison  Electric 
Illuminating  Co.  of  Brooklyn. 

Commander  Albert  Mortiz,  the  complainant,  in  person. 

Haywaed,  Commissioner. —  On  November  27, 1916,  the  Edison 
Electric  Illuminating  Company  of  Brooklyn  filed  a  petition  pray- 
ing for  a  rehearing  in  the  proceedings  which  had  terminated  in  the 
order  of  the  Commission  dated  October  27,  1916,  reducing  the 
rates  for  electricity  in  Brooklyn.  This  petition  was  granted  and  a 
rehearing  was  duly  held  on  December  22,  1916.  The  petition 
raised  a  number  of  objections  to  the  findings  of  the  Commission 
and  the  details  of  the  rate  schedules  prescribed.  The  officers  of  the 
company  further  asked  that  consideration  be  given  to  developments 
since  the  record  was  closed  which  gravely  affected  the  company's 
business  such  as  the  great  increase  in  the  cost  of  coal  and  the 
general  rise  in  the  price  of  all  materials  and  supplies,  the  increase 
in  the  rates  of  wages  accompanied  by  a  reduction  in  hours  of 
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labor,  greatly  increaBod  tax  assessments,  the  reduction  in  the  rates 
for  city  lighting  and  the  uncertainties  introduced  in  the  situation 
by  business  stimulated  by  the  war,  the  continuance  of  which  could 
not  be  counted  on. 

It  is  urged  that  the  company  is  under  the  necessity  of  making 
extensive  capital  expenditures  in  order  to  provide  adequate  ser- 
vice, and  to  invest  large  sums  which  will  not  bring  immediately  to 
the  company  a  fair  return  on  the  outlay.  The  oflBcers  of  the  com- 
pany expressed  the  apprehension  that  it  would  prove  diflScult  in 
view  of  the  valuation  found  and  the  drastic  reductions  in  the  rates 
ordered,  to  enlist  capital  for  necessary  additions.  Investors  giv- 
ing attention  only  to  the  figure  of  the  final  valuation  of 
$22,000,000  would  not  appreciate  the  fact  that  according  to  the 
Commission's  own  determination  the  property  of  the  company 
represented  outlays  of  approximately  $30,000,000  and  that 
though  $7,000,000  was  deducted  for  depreciation  on  account  of 
lack  of  newness,  property  to  this  amount  was  still  in  existence 
and  in  the  service  of  the  consumer. 

With  reference  to  the  schedules  ordered,  it  was  urged  that  these 
should  conform  more  closely  to  the  present  practices  of  the  com- 
pany, with  which  its  customers  were  familiar.  The  company's  rep- 
resentatives stated  that  certain  features  of  the  present  schedule, 
with  reference  to  the  rating  of  installations,  while  perhaps  dis- 
criminatory in  form,  were  not  discriminatory  in.  purpose,  and  did 
not  impose  an  unjust  burden  on  the  small  consumer,  if  account  is 
taken  of  the  relative  larger  cost  per  kilowatt  hour  involved  in 
serving  the  smaller  consumer.  Any  change  in  the  fundamental 
features  of  the  schedule  introduces  uncertainty  in  the  calculations 
as  to  the  effect  of  the  new  rates,  and  would  seriously  interfere,  if 
not  render  it  impossible,  to  put  reduced  rates  into  effect  without 
considerable  delay. 

The  company  placed  itself  on  record  as  willing  to  discontinue 
the  general  practice  of  issuing  gem  lamps  to  consumers  and  to 
substitute  the  fifty-watt  Mazda  lamp  as  the  standard  and  to  charge 
for  lamps  on  the  basis  of  cost,  either  in  a  fixed  price  per  lamp,  or 
in  a  kilowatt-hour  charge  in  connection  with  the  service. 
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In  r^ard  to  the  power  schedule,  the  company's  officers  expressed 
their  willingness  to  abolish  the  discounts  as  required  by  the  Com- 
mission, but  proposed  that  in  view  of  the  low  average  rate  now 
charged  for  current  for  power  purposes,  the  rates  for  the  primary 
and  secondary  steps  be  applied  to  one  hour's  daily  use  of  the  maxi- 
mum demand,  or  thirty  hours  per  month,  instead  of  twenty-five 
as  at  present.  In  order  to  obviate  criticism,  they  further  suggested 
that,  except  where  determined  by  meter,  the  maximum  demand 
should  be  assumed  to  be  not  more  than  80  per  cent  of  the  connected 
load  for  all  installations  under  ten  horse  power  in  place  of  the 
present  schedule  of  85  per  cent,  where  one  motor  is  used  and  75 
per  cent  where  more  than  one  motor  is  used.  It  is  the  intention 
of  the  company  as  soon  as  practicable  to  install  maximum  demand 
meters  on  large  power  installations. 

With  reference  to  the  wholesale  contracts,  the  company  sub- 
mits that  in  view  of  the  importance  of  these  contracts  and  the 
large  amount  of  revenue  involved  under  each  one  of  them,  it  is 
impossible  to  make  a  revision  of  these  rates  in  accordance  with  the 
Commission's  recommendations  in  thirty  days,  and  that  six  months 
should  be  allowed  for  a  thoroughgoing  study  and  the  formulation 
of  schedules  to  be  presented  for  the  Commission's  approval. 

The  company's  representatives  expressed  their  desire  to  avoid 
costly  and  protracted  litigation  and  their  willingness  to  make  sub- 
stantial reductions  in  the  rates  and  prayed  the  Commission  so  to 
modify  the  order  as  to  enable  the  company  to  put  it  into  effect  on 
January  first,  and  thus  to  give  to  the  public  at  once  the  benefits  of 
reduced  rates. 

The  Commission  in  conference  with  the  company's  officers  and 
in  the  formal  proceedings  has  given  due  consideration  to  the  con- 
tentions of  the  company  and  its  officers.  The  Commission  appre- 
ciates the  necessity  of  inducing  the  further  investment  of  capital  in 
order  to  provide  for  adequate  service.  It  does  not  believe,  how- 
ever, that  there  are  any  grounds  for  apprehension  on  the  part  of 
investors  that  further  legitimate  investment  of  capital  will  not  be 
permitted  to  earn  a  fair  return. 

The  representatives  of  the  company  urge  that  the  present  form 
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of  its  lighting  rate  schedules  should  be  retained  because  its  cus- 
tomers are  now  familiar  with  it^  and  that  a  radical  departure  from 
it  would  add  materially  to  the  cost  of  inspection  of  consumers' 
installations  in  the  case  of  the  great  army  of  small  customers,  and 
would  make  it  impractical  to  put  into  effect  new  rates  without 
delay.  The  present  practice  of  rating  all  installations  at  a  mini- 
mum demand  of  one  and  one-half  kilowatts  has  the  effect  of  apply- 
ing the  maximum  rate  to  customers  using  ninety  kilowatt-hours 
or  less.  This  it  contends  is  not  unfair.  Certain  consumer  costs 
are  approximately  the  same  for  all  customers,  regardless  of  the 
amount  of  current  used.  Such  expenses,  sometimes  spoken  of  as 
"  consumer  costs,"  form,  however,  relatively  a  greater  part  of  the 
cost  of  serving  comparatively  small  customers  than  of  larger  con- 
sumers, and  therefore  justify  a  higher  rate  per  kilowatt-hour 
for  smaller  consumers,  a  result  which  is  indirectly  brought  about 
by  the  present  practice  of  the  company. 

The  company  further  submits  that  the  adoption  of  a  new  per- 
centage rating  for  demand  renders  uncertain  the  final  effects  of 
any  rates  ordered.  It  holds  that  the  present  practice  is  satisfactory 
to  its  customers,  and  that  any  one  aggrieved  may  on  payment  of 
one  dollar  per  month  have  the  maximum  demand  ascertained  by 
meter. 

The  Commission  does  not  believe  the  present  system  of  comput- 
ing maximum  demand  on  the  basis  of  percentages  of  connected  load 
to  be  satisfactory.  The  cost  of  ascertaining  demand  by  meter  is, 
however,  prohibitive  in  the  case  of  the  great  mass  of  consumers. 
In  order  to  avoid  delay  in  putting  the  new  rates  into  effect,  it 
would  seem  expedient  to  continue  its  present  system,  and  to  adjust 
new  rates  thereto. 

In  view  of  all  the  considerations  raised  in  these  proceedings,  and 
in  the  application  for  rehearing,  and  the  desirability  of  avoiding 
long  and  costly  litigation  and  delay,  I  believe  that  the  order 
adopted  October  27,  1916,  should  be  modified,  and  the  following 
schedules  put  into  effect,  January  1,  1917,  viz.: 

For  Lighting 

Eight  cents  for  the  first  two  hours'  average  daily  use  of  the 
rYiaximnm  demand. 
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Six  cents  for  the  second  two  hours'  average  daily  use  of  the 
maximum  demand. 

Five  cents  for  the  excess  over  four  hours'  average  daily  use  of 
the  maximum  demand. 

The  maximum  demand  to  be  determined  as  at  present 

For  Power 

Eight  cents  for  the  first  hour's  average  daily  use  of  the  maxi- 
mum demand. 

Five  cents  for  the  second  hour's  average  daily  use  of  the  maxi- 
mum demand. 

Three  cents  for  the  excess  over  two  hours'  average  daily  use  of 
the  maximum  demand. 

The  maximum  demand  to  be  assumed  to  me  not  more  than  80 
per  cent  of  the  connected  load. 

Straus,  Chairman,  Hodge  and  Whitney,  Commissioners,  con- 
curring; Hervey,  Commissioner,  dissenting. 


In  the  Matter  of  the  Hearing  on  the  Complaint  of  Realty 
Supebvision  Company  against  The  Edison  Eleotbio  Illu- 
minating Company  of  Bbooklyn  as  to  Alleged  Refusal  to 
Extend  Conjunctional  Service  Contract  to  Lessee  of  Buildings 

Case  No.  2156 

(Public  Service  Commission,  First  District,  December  27,  1910) 

Discrimination  and  pref erenoea — electrical  corporations  —  conjunctional  service 

is  unjustly  discriminatory. 
Powers  of   Commission  —  reparation  —  electrical   corporations  —  Commission 

has  no  power  to  award  damages. 

Refusal  by  the  respondent  to  supply  conjunctional  service  under  a  con- 
tract rider  which  would  permit  the  pooling  of  the  consumption  of  current 
by  all  the  tenants  of  two  or  more  adjoining  buildings  for  the  purpose  of 
giving  the  lessee  or  owner  of  said  buildings  the  benefit  of  a  wholesale  rate 
and  the  cancellation  of  said  service  rider  are  not  improper,  as  the  reten- 
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tion  of  such  a  rider  and  the  rendition  of  service  thereunder  are  contrary 
to  the  principle  of  "  one  customer,  one  service,  one  meter,"  and  discrim- 
inate against  the  small  consumers  who  cannot  pool  their  consumption  as 
well  as  against  the  large  consumers  who  have  but  one  building,  one 
service  connection  and  one  meter. 

Even  if  the  complaint  as  of  a  date  prior  to  the  cancellation  of  the 
conjunctional  service  rider  were  justified  the  Conuuission  is  not  possessed 
of  power  to  award  damages. 

This  proceeding  was  upon  the  complaint  of  the  Realty  Super- 
vision Company  and  was  started  by  the  adoption  of  a  resolution 
on  November  1,  1916,  directing  a  hearing  in  the  matter. 

On  December  27,  1916,  the  Commission  adopted  an  opinion  of 
Commissioner  Hayward,  who  presided  at  the  hearings  and  entered 
an  order  pursuant  thereto  dismissing  the  complaint 

Edward  J.  Crummey,  for  the  Commission. 

A.  J.  Levey,  for  the  Realty  Supervision  Company. 

M.  S.  Seelman  and  C.  E.  Butz,  for  the  Edison  Electric  Illumin- 
ating Company  of  Brooklyn. 

Hayward,  Commissioner. —  On  October  twentieth,  the  Realty 
Supervision  Company  complained  to  this  Commission  that  its 
principal,  Fulton  and  Elm  Leasing  Company,  had  been  refused 
service  by  the  Edison  Electric  Illuminating  Company  of  Brook- 
lyn under  the  so-called  conjunctional  service  rider  in  the  schedules 
of  that  company.  This  rider,  which  is  no  longer  included  in  the 
company's  schedules,  read  originally  as  follows: 

*'  It  is  further  understood  and  agreed  that  in  view  of  the  fact 
that  the  buildings  enumerated  in  this  contract  are  not  more  than 
100  feet  apart,  and  under  a  common  leasehold  (or)  ownership 
and  may  be  served  from  one  service,  the  current  required  for 
them  may  be  taken  collectively  in  determining  the  rate  to  which 
the  undersigned  is  entitled  under  this  contract." 

The  Fulton  and  Elm  Leasing  Company  is  and  has  been  the 
lessee  of  property  474  to  482  Fulton  street,  Brooklyn.  This  is 
a  series  of  adjoining  buildings  which  are  separated  by  party 


Realty  Supervision  Co.  v.  Edison  El.  III.  Co.     273 

—  — 

Public  Service  CommiBsion,  First  District 

walls  in  the  front  but  have  a  common  open  space  in  the  rear. 
They  are  handled  as  one  building  by  the  lessee  which  rents  the 
stores  on  the  street  to  various  tenants. 

On  August  sixteenth,  the  Realty  Supervision  Company,  acting 
as  agent  for  the  Fulton  and  Elm  Leasing  Company  and  with  the 
written  consents  of  the  tenants  of  the  stores  applied  to  the  Brook- 
lyn Edison  Company  for  service  under  the  above  rider  to  the  end 
that  the  consumption  of  all  of  these  tenants  might  be  pooled  and  a 
wholesale  rate  obtained  instead  of  the  rate  in  force  when  each 
tenant's  consumption  was  billed  separately. 

The  E(iisdn  Company  refused  to  make  the  change  and  on 
August  twenty-fifth  filed  a  new  schedule  which  eliminated  the 
word  "leasehold'^  from  the  rider,  said  new  schedule  becoming 
effective  on  September  twenty-fifth.  Hearings  on  the  complaint 
were  held  before  me  on  November  sixteenth  and  seventeenth 
when  it  was  urged  by  the  complainant  that  it  was  unjust  to  dis- 
criminate as  between  leaseholders  and  owners  and  that  the  rider 
in  question  did  originally  and  should  continue  to  apply  to  the 
circumstances  of  this  case.  The  company  contended  that  this 
rider  had  never  been  intended  to  cover  the  situation  here  involved, 
and  on  November  twentieth,  filed  a  new  schedule  canceling 
entirely  the  rider  in  question. 

By  this  action  of  the  company  the  questions  raised  by  com- 
plainant at  the  hearing  are  subordinated  to  the  question  of  the 
propriety  of  the  rider  itself  and  whether  the  Commission  should 
insist  upon  its  retention. 

There  can  be  no  doubt  that  this  conjunctional  service  rider  in 
any  form  is  contrary  to  the  principle  of  "  one  customer,  one 
service,  one  meter,"  which  has  been  insisted  upon  by  this  Commis- 
sion as  the  only  principle  which  will  give  justice  to  all. 

In  regard  to  the  same  rider  which  was  contained  in  the  schedule 

of  the  New  York  Edison  Company,  I  said  in  my  dissenting 

opinion,  (6  P.  S.  C.  R.  1st  Dept.  289  at  p.  306)— ''I  believe  it 

to  be  highly  discriminatory  —  both  against  the  larger  consumer 

who  takes  the  same  amount  of  current  with  very  much  less  service, 

and  the  small  consumer  who  cannot  join  with  his  neighbors  to  get 

a  lower  rate.     It  is  plain  that  the  person  who  owns  numerous 
State  Dept.  Kept. —  Vol.  10        18 
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buildings,  each  with  its  service  connection  and  its  one  or  more 
meters  gets  a  great  deal  by  way  of  service  and  facilities  that 
another  customer,  consuming  a  like  amount  of  current,  but  all  in 
one  building  and  with  one  service,  does  not  get. 

"  Moreover,  this  conjunctional  service  contract  is  discrimina- 
tory as  against  the  owner  or  lessee  of  a  small  building  which  can- 
not be  joined  under  such  a  provision.  He  is  forced  to  compete 
with  his  neighbor  in  the  same  type  and  size  of  a  building  and  is 
penalized  in  his  electric  light  or  power  bill  because  he  or  his 
landlord  does  not  own  any  other  buildings  in  the  same  block  and 
within  100  feet  If  there  were  some  appreciable  diflference  in  the 
cost  of  the  service  to  the  fortunate  owner  or  lessee  of  several 
buildings  which  would  come  within  this  rider,  or  if  the  service  to 
such  owner  or  lessee  could  be  rendered  with  appreciable  economy 
to  the  companies,  it  would  perhaps  be  proper  that  the  owner  of  the 
single  building  should  be  charged  more  than  the  owner  of  three 
or  four,  but  where  the  owner  of  several  buildings  receives  for  each 
building  the  same  service  as  the  owner  of  a  single  building,  it  is 
certainly  discriminatory  to  allow  the  consumption  in  such  build- 
ings to  be  joined  and  the  price  of  current  reduced  thereby." 

On  the  same  grounds,  I  believe  that  the  Brooklyn  company  has 
done  well  to  cancel  this  rider  and  that  it  should  on  no  account  be 
reinstated. 

This  being  the  case  the  questions  which  were  raised  at  the 
hearing  become  academic  in  so  far  as  this  Commission  is  con- 
cerned. Even  if  the  situation  involved  was  one  which  in  August 
entitled  complainant  to  service  under  this  rider  —  which  I  seri- 
ously doubt  —  we  would  be  without  authority  to  award  him  dam- 
ages.   Murphy  v.  New  York  Central,  170  App.  Div.  788. 

I  believe,  therefore,  that  the  complaint  should  be  dismissed. 

* 

Straus,  Chairman,  Hodge,  Whitney  and  Hervey,  Commission- 
ers, concurring. 
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In  the  Matter  of  the  Complaint  against  tho  Long  Island  Ra.il- 
BOAD  Company's  Service  to  and  from  New  York  and  West- 
bridge 

Complaint  No.  14176 

(Public  Service  Commission,  First  District,  December  27,  1916) 

Sailroad    corporations  —  aenrice    at    Westbridge,    Queens  —  adjustment    of 
complaint. 

The  complaint  by  the  Westbridge  Civic  League  of  lack  of  service  at 
Westbridge  by  the  Long  Island  Railroad  Company  and  the  request  that 
all  trains  to  and  from  Manhattan  stopping  at  Forest  Hills,  Kew  Oardens 
and  Jamaica  should  also  stop  at  Westbridge,  having  been  adjusted  by 
adding  one  daily  train  service  in  each  direction,  which  is  adequate  for  the 
traffic  at  Westbridge,  the  complaint  will  be  deemed  satisfied. 

On  December  27,  1916,  the  Commission  approved  a  memoran- 
dum of  Commissioner  Hodge  and,  pursuant  thereto,  a  communi- 
cation of  the  same  date  to  be  forwarded  to  the  Long  Island  Rail- 
road Company,  closing  the  complaint  made  by  the  Westbridge 
Civic  League  on  October  17,  1916,  against  insufficient  train 
service  at  Westbridge.  No  hearings  were  required,  the  matter 
having  been  adjusted  by  correspondence. 

Hodge,  Commissioner. — The  correspondence  relative  to  this 
complaint  was  referred  to  me  by  the  Commission  at  its  meeting 
on  November  twenty-ninth. 

From  the  correspondence  it  would  appear  that  there  is  not 
sufficient  traffic  at  this  station  to  warrant  the  Long  Island  Rail- 
road Company  complying  with  the  request  made  by  the  West- 
bridge  Civic  League  that  every  train  to  and  from  New  York  that 
stops  at  Forest  Hills,  Kew  Gardens  and  Jamaica  stop  at  West- 
bridgb. 

The  report  of  the  chief  of  the  transit  bureau  under  date  of 
November  sixth  indicates  that  the  total  number  of  passengers 
using  this  station  during  the  morning  rush  hour  are  less  than  a 
dozen.  About  an  equal  number  use  the  station  during  the  evening 
rush  hour. 

Since,  however,  there  may  be  some  truth  to  the  contention  that 
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were  there  better  train  service,  passengers  who  now  walk  the  long 
distance  to  Kew  Gardens  station  would  use  the  Westbridge  sta- 
tion, I  have  taken  the  matter  up  informally  with  Mr.  C.  L.  Addi- 
son of  the  Long  Island  Railroad  Company. 

From  the  letter  of  Mr.  Addison  under  date  of  December 
twenty-first  herewith  attached  it  will  be  noted  that  the  Long 
Island  Railroad  Company  agree  to  stop  at  Westbridge  train  No. 
1723  scheduled  to  leave  Jamaica  at  8:02  a.  m.  and  scheduled  to 
arrive  at  Pennsylvania  station,  New  York  city,  at  8 :20  a.  m.,  and 
train  No.  858  scheduled  to  leave  Pennsylvania  station.  New  York 
city,  at  5:33  p.  m.,  and  scheduled  to  arrive  at  Jamaica  at  5:53 
p.  M.  This  change  in  the  schedule  becomes  effective  Saturday, 
December  23,  1916. 

I  recommend  that  the  attached  letter  dated  December  twenty- 
second  be  sent  to  the  railroad  company  and  that  complaint  14176 
be  closed. 

Straus,  Chairman,  Hayward,  Whitney  and  Hervey,  Commis- 
sioners, concurring. 


In  the  Matter  of  the  Complaint  of  MABGUBBrrB  B.  Bubke  against 

New  Yobk  Edison  Company  as  to  Service  Through  a  Sub  or 

Series  Meter  ^       ^^         ^ 

Case  No.  2178 

(Public  Service  Commission;  First  District,  January  10,  1017) 

Electric  sendee  corporations  —  the  standard  provision  as  to  service  from  a 
general  bnUding  —  riser  cannot  be  waived  by  such  a  corporation  for  an 
individual  tenant  of  the  building. 

The  New  York  Edison  Company  has  no  right  to  waive  the  standard 
provision  so  as  to  make  a  special  arrangement  in  favor  of  an  individual 
consumer  to  whom  the  standard  provision  is  applicable.  AU  consumers 
receiving  service  under  the  same  conditions  of  fact  are  entitled  to  the 
same  terms. 

Schedules  of  all  service  rates  must  be  filed  with  the  Commission. 

By  the  CoMMissioir. —  This  complaint  raises  the  questions  (1) 
whether  the  New  York  Edison  Company,  an  electrical  corpora- 
tion, may  require  a  tenant  in  an  apartment  house  to  which  elec- 
trical service  is  furnished  through  a  general  riser  owned  and  con- 
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IroUed  by  the  landlord,  to  agree  to  a  duly  filed  and  published  pro- 
vision in  a  service  contract  that  *'  Permission  having  been  given 
to ,  owner  or  lessee  of  the  building  at to  use  elec- 
tric curPKttt  of  the  New  York  Edison  Company  through  a  sub  or 
series  meter,  and  supplied  from  the  general  building  riser,  it  is 
understood  and  agreed  that  if  the  company  is  obliged  to  discon- 
tinue its  supply  of  electric  current  to  the  building  for  any  cause 
the  undersigned  will  not  request  the  said  company  to  supply  elec- 
tricily  through  the  series  meter,'*  and  (2)  whether,  if  the  tenant 
sign  the  contract,  the  tenant  has  a  right  to  add  thereto  the  follow- 
ing reservation  which  is  not  contained  in  the  corporation's  tariff 
schedules:  "  under  protest,  and  reserving  the  right  at  any  time  to 
attack  the  legality  of  the  above  consent." 

Under  subdivision  12  of  section  66  of  the  Public  Service  Com- 
missions Law  and  orders  adopted  by  the  Commission  on  December 
18,  1908,  December  12,  1912,  and  June  22,  1916,  electrical  cor- 
porations are  required  to  file  with  this  Commission  schedules 
showing  all  rates  and  charges  made  and  all  forms  of  agreement 
and  all  rules  and  regulations  relative  to  rates,  charges  or  service 
and  all  general  privil^es  and  facilities  granted  or  allowed  by 
such  electrical  corporations;  and,  unless  the  Commission  other- 
wise orders,  no  change  may  be  made  except  after  thirty  days' 
notice  to  the  Commission  and  publication. 

The  New  York  Edison  Company,  therefore,  has  no  right  to 
waive  the  standard  provision  with  regard  to  the  supply  of  service 
from  the  general  building  riser,  in  the  case  of  an  individual  con- 
sumer to  whom  such  provision  is  applicable.  The  company  cannot 
lawfully  change  the  contract  provision  for  an  individual  consumer 
nor  accept  the  contract  as  altered,  without  previously  filing  and 
publishing  the  same  so  that  all  consumers  receiving  service  under 
similar  circumstances  may  have  the  benefit  of  it 

Moreover,  the  addition* of  the  reservation  by  the  complainant 
is  ineffective,  since  the  Commission  has  ample  power  under  the 
Public  Service  Commissions  Law,  either  upon  complaint  or  upon 
its  own  motion,  to  determine  and  prescribe  just  and  reasonable 
rates  and  charges  and  acts  and  regulations,  when  it  appears  that 
such  rates  or  charges  or  acts  or  regulations  are  unjust  or  unreason- 
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able  or  in  anywise  in  violation  of  any  provision  of  law.  Pnb, 
Serv.  ConL  Law,  §  66,  subd.  5.  All  contracts  entered  into  by  the 
company  with  its  consumers  are  made  in  contemplation  of  the 
exercise  of  the  regulatory  power  of  the  State.  Matter  of  Rate 
Schedules  of  the  New  York  Edison  Company,  6  P.  S.  C.  R.  (First 
Dist  N.  Y.)  328. 

As  long  as  the  landlord  owns  and  controls  the  general  riser 
in  the  building,  he  is  in  a  position  to  prevent  the  Edison  Company 
from  supplying  any  tenant  with  electricity  from  that  riser.  In 
entering  into  a  contract  with  a  tenant  of  the  building,  setting 
forth  terms  under  which  service  is  to  be  rendered,  it  appears  to  be 
reasonable  for  the  New  York  Edison  Company  to  make  provision 
for  the  contingency  of  being  obliged  to  discontinue  the  supply  of 
electric  current  from  the  riser. 

As  the  facts  allied  in  the  formal  petition  of  the  complainant 
would  not,  if  proved,  warrant  the  relief  prayed  for,  the  complaint 
is  dismissed. 


In  the  Matter  of  the  Hearing  on  the  Motiom  of  the  Commission  on 
the  question  whether  the  Lonq  Island  Elbotbio  Railway 
Company  should  be  required  to  double-track  its  road  on  New 
York  Avenue  and  Rockaway  Turnpike  or  Rockaway  Road 
between  South  Street  on  the  north  and  Hook  Creek  on  the  south 
in  the  Borough  of  Queens,  City  of  New  York 

Case  No.  1799 

(Public  Senrioe  OommiBsion,  First  Districti  January  17,  1917) 

Order  denying  application  for  aecond  extension  of  previous  order. 

On  December  27,  1914,  an  order  was  made  by  the  Ck>mmi88ion  in  this 
case  to  extend  the  time  of  double-tracking  the  line  of  the  Long  Island 
Electric  Railway  Company  in  New  York  avenue,  in  Queens  borough, 
between  South  street  and  Farmers  avenue.  The  company  now  makes  this 
application  for  a  second  extension.    Application  denied. 

By  the  Commission. — ^An  order  having  been  adopted  herein 
on  December  27,  1916,  extending  the  time  of  the  Long  Island 
Electric  Railway  Company  within  which  to  comply  with  para- 
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graph  (3)  of  the  order  of  June  12,  1914,  directing  the  said  com- 
pany to  double-track  its  line  in  New  York  avenue  between  South 
street  and  Farmers  avenue  in  the  borough  of  Queens,  city  of  New 
York,  and  the  company  by  communication  dated  January  5,  1917, 
having  made  application  for  a  modification  of  said  order  of 
December  27,  1916,  and  the  Commission  being  of  the  opinion 
that  sufficient  facts  for  the  granting  of  said  application  have  not 
been  made  to  appear,  it  is 

Ordered  that  said  application  be  and  the  same  hereby  is  in  all 
respects  denied. 


In  the  Matter  of  the  Complaint  of  the  Elevatob  MANUFACTtrB- 
EEs'  Association  against  New  Yoek  and  Queens  Electbio 
Light  and  Poweb  Company  as  to  equipping  elevators  with 
reverse  phase  device 

Case  No.  4162 

(Public  Service  Commission,  First  District,  January  17,  1917) 

Electric  light  and  power  companies  —  corporation  furnishing  electricity  not 
required  to  provide  certain  safety  devices. 

The  Elevator  Manufacturers'  Association  brought  this  complaint 
against  the  New  York  and  Queens  Electric  Light  and  Power  Company  to 
ascertain  whether  the  latter  company  or  the  user  should  furnish  the 
reverse  phase  relay  required  by  the  Commission  in  the  case  of  alternat- 
ing current  equipments  for  elevators.  Seld,  that  there  appears  to  be  no 
provision  of  law  requiring  an  electric  corporation  to  furnish  such  device. 
The  objections  to  the  schedule  of  the  electric  company  requiring  the  user 
to  install  such  device  not  sustained.    Case  closed  without  formal  order. 

Bt  the  Commission. —  Complaint  is  made  by  the  Elevator 
Manufacturers'  Association  as  to  the  reasonableness  of  the  follow- 
ing provision  in  the  schedule  of  the  New  York  and  Queens  Elec- 
tric Light  and  Power  Company,  filed  with  the  Commission  under 
date  of  July  8,  1916:  "Alternating  current  equipments  for  ele^ 
vators  should  be  provided  with  an  approved  reverse  phase  device 
that  will  prevent  the  operation  of  the  elevator  in  the  event  of  a 
reversal  of  either  phase.  This  device  should  be  included  as  a  part 
of  the  elevator  equipment." 
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The  Elevator  Manufacturers'  Association  in  its  correspondence 
with  the  Commission  states :  "  In  protesting  to  the  Public  Service 
CommiBsion,  the  Elevator  Manufacturers'  Association  desire  to 
get  their  opinion  as  to  who  should  furnish  the  reverse  phase  relay 
rather  than  as  to  whether  or  not  a  reverse  phase  relay  was  to  be 
furnished  at  all." 

The  duty  of  an  electrical  corporation  to  render  service  is  quali- 
fied by  its  right  and  duty  to  make  reasonable  rules  and  regulations 
to  assure  the  suflSciency  and  safety  of  the  equipment  of  the  con- 
sumer used  in  connection  with  his  service.  Pisner  v.  New  York 
Edison  Company,  170  App.  Div.  647.  In  that  case  the  plaintiff 
made  application  to  the  New  York  Edison  Company  for  the  sup- 
ply of  electric  current  and  the  company  as  a  condition  precedent 
to  rendering  service  required  the  plaintiff  to  secure  from  the  board 
of  underwriters  a  certificate  certifying  to  the  suflSciency  and 
safety  of  the  electric  equipment  in  his  building.  The  plaintiff 
failed  to  secure  the  certificate  and  the  company  refused  to  supply 
electric  current,  whereupon  the  plaintiff  brought  a  penalty  action. 
The  appellate  court  upheld  the  position  taken  and  dismissed  the 
complaint,  saying:  "  It  is  true  that  the  statute  creating  penalties, 
if  read  literally,  makes  it  the  unqualified  duty  of  defendant  to 
furnish  electrical  current  upon  application,  but  there  must  be 
read  into  the  statute  the  right  and  duty  to  make  reasonable  rules 
and  regulations  to  assure  the  suflSciency  and  safety  of  the  equip- 
ment within  the  building  to  which  the  current  is  to  be  applied. 
This  duty  was  decided,  with  much  emphasis,  by  the  Court  of 
Appeals  in  Schmeer  v.  Gas  Light  Co.  (147  N.  Y.  529,  686). 
Speaking  of  the  defendant  in  that  case,  the  court  said :  ^  It  was 
by  statute  bound  to  furnish  gas  upon  the  written  application  of 
the  owner  or  occupant  of  any  building  or  premises  within  one 
hundred  feet  of  any  main  laid  down  by  it,  subject  to  such  just 
and  proper  regulations  as  it  might  adopt  as  a  means  of  securing 
payment  for  its  gas  and  safety  in  its  supply/  The  act  in  force 
when  this  decision  was  made  was  section  65  of  the  former  Trans- 
portation Corporations  Law  (Gen.  Laws,  chap.  40 ;  Laws  of  1890, 
chap.  566),  which  was  in  the  same  form  as  the  law  now  in  force. 
In  neither  is  there  any  specific  provision  for  regulations  to  secure 
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safety  in  the  supply.  Consequently,  the  duty  thus  declared  to 
rest  upon  the  company  was  found  by  the  Court  of  Appeals  to  be 
necessarily  implied.  The  case  in  which  the  opinion  quoted  was 
written  related  to  the  duty  of  a  gas  company  under  the  statute, 
and  the  right  and  duty  of  the  company  to  enforce  reasonable  regu- 
lations to  insure  the  safety  of  its  supply  was  declared,  as  the 
opinion  shows,  from  the  known  danger  from  escaping  gas  in  the 
case  of  defective  gas  fixtures.  The  danger  from  electricity  is  at 
least  as  great  as  that  from  gas,  and  the  case  above  cited  is 
authority  for  the  proposition  that  it  is  the  right  and  duty  of  an 
electric  light  company,  before  delivering  electricity  to  a  customer, 
to  take  reasonable  precautions  to  be  assured  that  the  private 
equipment  within  the  building  to  which  the  electricity  is  to  be 
delivered  is  adequate  and  safe.  Indeed,  it  would  appear  from  the 
case  just  cited  that  a  gas  or  electric  company  might  incur  heavy 
responsibility  if  it  failed  to  take  steps  to  assure  itself  of  the 
suflSciency  and  safety  of  the  interior  equipment  to  which  it  was 
about  to  deliver  current.  We  think,  therefore,  that  it  must  be 
taken  as  settled  that  such  a  company  may  reasonably  insist  upon 
such  assurance  before  its  statutory  duty  to  furnish  gas  or  elec- 
tricity attaches,  and,  therefore,  the  clause  in  the  contract  between 
plaintiff  and  defendant  to  the  effect  that  before  supplying  current 
the  plaintiff's  equipment  '  shall  have  been  approved  by  the  con- 
stituted authorities  and  by  the  company'  is  a  reasonable 
condition," 

While  in  that  case  the  company  did  not  insist  upon  the  instal- 
lation of  any  safety  device,  the  electrical  engineer  to  the  Commis- 
sion advises  that  the  reverse  phase  device  should  be  installed  in 
alternating  current  equipment  for  the  safe  operation  of  elevators. 

The  Elevator  Manufacturers'  Association  in  its  correspondence 
with  the  Commission  states  that  the  greatest  number  of  reverse 
phase  accidents  which  have  been  reported  have  been  traced  to  the 
changing  of  connections  on  the  power  company's  lines  outside  of 
the  building  and  for  that  reason  the  company  should  supply  the 
safety  device.  On  the  other  hand,  the  company  sets  forth  that 
the  primary  object  of  the  installation  of  this  safety  device  is  to 
guard  against  accident  frequently  caused  by  a  change  of  wiring 
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made  by  unskilled  mechanica  employed  on  consumers'  premises. 
In  any  events  it  appears  that  the  safety  device  should  be  installed, 
because  the  measure  of  protection  it  affords  in  the  operation  of 
an  elevator  inures  especially  to  the  benefit  of  a  consumer  when 
the  safety  of  his  employees,  his  tenants  and  those  patronizing  his 
building  is  considered. 

There  appears  to  be  no  provision  of  law  which  requires  an 
electric  corporation  to  furnish  any  such  equipment  on  a  con- 
sumer's premises. 

The  objections  to  the  provision  in  the  schedule  of  the  New  York 
and  Queens  Electric  Light  and  Power  Company,  which  requires 
an  approved  reverse  phase  device  to  be  included  in  a  consumer's 
elevator  equipment,  axe  not,  therefore,  sustained.  No  formal  pro- 
ceedings in  this  matter  having  been  instituted,  the  matter  will  be 
closed  upon  the  records  of  the  Commission  without  a  formal 
order. 

The  secretary  presented  gas  and  electric  complaint  file  No.  4162 
in  regard  to  the  complaint  of  the  Elevator  Manufacturers'  Asso- 
ciation against  the  New  York  and  Queens  Electric  Light  and 
Power  Company  as  to  a  provision  in  the  latter's  tariff  schedule 
requiring  that  elevators  be  equipped  with  a  reverse  phase  device, 
and  an  opinion  therein  by  the  Commission  recommending  that 
the  objections  of  the  complainant  to  the  tariff  provision  be  over- 
ruled and  that  the  matter  be  closed  on  the  records  of  the  Com- 
mission. 

On  motion  duty  seconded,  the  foregoing  opinion  was  thereupon 
unanimously  approved. 


In  the  Matter  of  the  Complaint  of  Geobgs  B.  Shibas  against 

the  New  Yoek  and  Queens  Gas  Company  Concerning  the 

Extension  of  Said  Company's  Lines  in  Bayside,  Borough  of 

Queens  _ 

Case  No.  2144 

(Public  Service  Comniission,  First  District,  January  25,  1917) 

Order  dismissing  complaint  against  the  Ne^xr  York  and  Queens  Gas  Company. 

The  action  herein  complained  of  is  as  to  the  refusal  of  the  New  York 
and  Queens  Gas  Company  to  extend  its  service  to  complainant's  premises. 
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Upon  the  facts  shown  at  hearings  held  in  October  of  1916,  the  decision  of 
which  was  reversed,  the  order  now  made  herein  dismisses  the  said 
complaint. 

By  the  Commission. —  Hearings  having  been  duly  held  in  the 
above  entitled  matter  on  October  9  and  October  16,  1916,  before 
Honorable  William  Hayward,  Commissioner,  F.  C.  Pearson 
appearing  for  the  complainant,  P.  F.  W.  Euthers  and  M.  H. 
Spear,  appearing  for  the  New  York  and  Queens  Gas  Company, 
Edward  J.  Crummey,  assistant  counsel,  attending  for  the  Com- 
mission, and  the  Commission  being  of  the  opinion  that  the  facts 
proved  do  not  at  this  time  .justify  the  making  of  an  order  requiring 
the  New  York  and  Queens  Gas  Company  to  make  the  extension 
to  the  complainant's  premises  as  asked  for  by  the  complainant,  it  is 

Ordered,  that  the  complaint  herein  be  and  the  same  hereby  is 
dismissed. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
on  the  Question  of  Alterations  and  Changes  in  the  Following 
Grade  Crossings  with  the  Tracks  of  Thb  Loko  Islaito  Rail- 
EOAD  Company  —  Fresh  Pond  Road  and  Metropolitan  Avemie 
at  Bushwick  Junction 

Case  No.  1261 

(Public  Service  Commission,  First  District,  January  25, 1017) 

Resolution  approving  acquisition  of  certain  easements  by  the  Long  Island 
fiailroad  Company. 

Jobn  W.  Bnmjes  and  Mathilda  Brunjes,  his  wife,  as  owners  in  fee  of 
certain  land,  with  a  brick  structure  thereon,  at  the  intersection  of  Fresh 
Pond  road  and  Metropolitan  avenue,  Bushwick  Junction,  city  of  New 
York,  brought  this  proceeding  to  recover  for  the  damages  they  sustained 
in  connection  with  the  said  building,  caused  by  the  necessity  of  raising 
the  floor  of  said  structure  and  of  making  other  alterations  to  conform 
to  the  grade  elevation  of  the  Fresh  Pond  road  and  Metropolitan  avenue. 
The  amount  asked  for  is  $2,869.25.  The  claim  was  approved  by  the  Com- 
mission, and  also  the  acquisition  by  the  city  of  New  York  of  so  much  of 
the  easements  of  access  in,  over  and  upon  the  said  road  and  avenue  as 
appertains  to  the  brick  hotel  building  owned  by  the  claimants. 
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By  the  Commission. —  Ordered  as  follows : 

Wheebas,  on  December  8,  1911,  this  Commission  adopted  a 
final  order  or  determination  in  this  proceeding  as  to  alterations 
and  changes  in  the  grade  crossings  above  enumerated,  and 

WHfiBEAS^  such  alterations  and  changes  have  been  carried  into 
effect  and  established,  the  grade  crossing  having  been  eliminated, 
and  the  elevation  of  the  railroad  and  of  Fresh  Pond  road,  and 
Metropolitan  avenue,  having  been  changed  in  accordance  with 
the  plans  and  specifications  heretofore  made  and  approved,  and 

Wheeeas,  within  the  time  limited  by  law,  and  on  February  28, 
1916,  John  W.  Brunjes,  and  Mathilda  Brunjes,  his  wife,  as  own- 
ers in  fee  of  certain  land,  with  the  brick  building  thereon,  situated 
at  the  intersection  of  the  southerly  line  of  Fresh  Pond  road  and 
Metropolitan  avenue,  filed  their  claim  in  writing,  for  the  dam- 
ages and  injury  sustained  to  said  building,  with  this  Commission, 
and 

Wheeeas,  this  Commission,  by  resolution  adopted  July  9, 
1916,  did  request  the  board  of  estimate  and  apportionment,  pro- 
vided proper  releases  of  claims  for  damage  were  first  executed  and 
filed,  to  authorize  the  Long  Island  railroad  to  raise  the  floor  of 
said  buildings  and  make  other  alterations  therein  for  the  purpose 
of  avoiding  damage  thereto  at  an  expense  estimated  to  be  between 
$2,500  and  $3,000,  and  said  board  of  estimate  and  apportionment 
of  the  city  of  New  York  did  grant  such  request  of  this  Commis- 
sion by  resolution  adopted  August  5,  1915,  and 

Whereas,  it  now  appears. that  the  raising  of  the  floor  of  said 
building  and  the  other  necessary  alterations  were  made  by  the 
owner,  the  said  John  W.  Brunjes,  and  at  his  own  expense,  sub- 
sequent to  the  change  in  the  grade  elevations  of  said  Fresh  Pond 
road  and  Metropolitan  avenue,  and  on  or  about  the  15th  day  of 
November,  1916,  and 

Wheeeas,  the  said  owner,  the  said  John  W.  Brunjes,  appeared 
at  the  hearings  on  the  accounting  herein  and  filed  an  itemized 
statement  of  his  claim  for  damages,  including  items  for  necessary 
alterations  and  repairs  in  raising  the  floor  of  said  building,  and  in 
otherwise  conforming  the  same  to  the  new  grade  elevations  of  the 
said  streets,  together  with  vouchers  therefor,  which  items  for  neces- 
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saiy  alterationB,  excIuBive  of  any  sums  expended  in  betterments, 
aggr^ate  the  sum  of  $2,859.25,  and 

Whereas,  the  said  claimant,  upon  request  of  the  Long  Island 
railroad,  stated  upon  said  hearing  that  he  would  waive  the  addi- 
tional items  claimed  for  damage,  consisting  in  part  of  the  diminu- 
tion of  the  market  and  rental  values  of  the  said  premises  claimed 
to  have  been  occasioned  by  such  change  of  grade,  upon  condi- 
tion that  the  said  sum  was  actually  paid  to  him  forthwith,  or 
within  a  reasonably  short  time,  and 

Whebsas,  testimony  was  taken  upon  such  hearing  and  the 
claim  was  found  to  be  reasonable  and  the  items  to  be  covered  by 
vouchers,  and  to  represent  the  reasonable  cost  of  the  material  and 
labor  necessary  for  such  alterations  in  the  building,  and 

Whebeas,  the  Long  Island  railroad,  by  its  attorney,  the  corpo- 
ration counsel  of  the  city  of  New  York,  by  his  representative,  at 
the  said  hearing,  have  stated  their  approval  of  the  said  proposed 
settlement,  and  the  same  has  been  approved  by  the  counsel  and 
engineer  of  this  Commission,  and  the  Commissioner  conducting 
the  hearings  on  said  accounting  herein,  and 

Wheeeas,  the  representative  of  the  city  of  New  York  has 
stated  upon  such  hearings  that  the  city  of  New  York  desired  to 
acquire,  in  conformity  with  the  provisions  of  section  63  of  the 
Railroad  Law,  the  lands,  rights,  and  easements  necessary  and 
required  for  the  purpose  of  eliminating  such  grade  crossing, 
including  so  much  of  the  easement  of  access  in,  over,  and  upon 
Fresh  Pond  road  and  Metropolitan  avenue  appurtenant  to  the 
premises  of  the  said  claimants  John  W.  Brunjes  and  Mathilda 
Brunjes  as  has  been  necessary  or  required  therefor,  the  said  John 
W.  Brunjes  and  Mathilda  Brunjes  having  signified  their  willing- 
ness to  grant  and  release  emch  easement  to  such  extent  to  the  city 
of  New  York,  upon  condition  of  settlement  of  their  said  claim  for 
damages. 

Therefore,  he  U  resolved,  that  this  Commission  does  hereby 
approve  of  the  acquisition  by  the  city  of  New  York  of  so  much  of 
the  easement  of  access  in,  over,  and  upon  Fresh  Pond  road  and 
Metropolitan  avenue  which  is  or  was  appurtenant  to  the  brick 
hotel  building  owned  by  John  W.  Brunjes  and  Mathilda  Brunjes, 
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situated  at  the  interesection  of  the  southerly  line  of  Fresh  Pond 
road  and  the  easterly  line  of  Metropolitan  avenue,  as  may  be 
necessary  or  required  for  the  construction  and  maintenance  of 
the  alterations  and  changes  in  the  grade  and  elevation  of  said 
road  and  avenue  in  conformity  with  the  plans  and  specifications 
heretofore  made  and  approved  with  respect  to  the  elimination  of 
such  grade  crossing,  and  that  this  Commission  does  hereby  request 
the  city  of  New  York  to  acquire  such  easement  to  such  extent  by 
purchase  from  the  said  John  W.  Brunjes  and  Mathilda  Brunjes 
upon  the  condition  hereinafter  named,  and  be  it  further 

Resolved,  that  this  Commission  approves  as  the  purchase  price 
to  be  paid  by  the  city  of  New  York  for  the  acquisition  of  such 
easement  the  sum  proposed  for  settl^nent  of  the  said  claim  of 
John  W.  Brunjes  and  Mathilda  Brunjes  for  damages  against  the 
State  of  New  York,  the  city  of  New  York,  or  the  Long  Island 
railroad,  for  or  on  account  of  the  brick  building  situated  at  the 
intersection  of  the  southerly  line  of  Fresh  Pond  road  and  the 
easterly  line  of  Metropolitan  avenue,  in  the  second  ward,  borough 
of  Queens,  by  reason  of  the  change  of  elevations  and  grades  of 
said  Freeh  Pond  road  and  Metropolitan  avenue,  and  by  reason 
of  the  elimination  of  the  above-named  grade  crossing,  to  wit :  the 
sum  of  $2,859.26,  and  be  it  further 

Resolved,  that  the  board  of  estimate  and  apportionment  of  the. 
city  of  New  York  be,  and  it  hereby  is,  requested  to  carry  out  such 
acquisition  of  the  said  easement  and  settlement  of  such  claim,  pur- 
suant to  the  provision  of  the  Railroad  Law,  by  directing  the  comp- 
troller thereof  to  pay  forthwith  to  said  John  W.  Brunjes  and 
Mathilda  Brunjes  the  said  sum  of  $2,859.25,  for  and  on  account 
of  the  said  easement  and  claim  for  damage  herein,  and  be  it 
further. 

Resolved,  that  said  board  of  estimate  and  apportionment  be, 
and  it  hereby  is,  requested  to  direct  said  comptroller  at  the  time 
of  the  payment  of  said  claim,  and  as  a  condition  thereof,  to  obtain 
from  the  said  claimants  a  grant  and  release,  in  proper  form,  of 
the  easement  of  access  hereinabove  described  to  the  extent  here- 
inabove described,  and  of  any  and  all  claims  for  damages  to  the 
said  premises  due  to  the  said  changes  of  grades  of  Fresh  Pond 
road  and  Metropolitan  avenue. 
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In  the  Matter  of  the  Hearing  on  the  Motion  6f  the  Commiseion  on 
the  Question  of  the  Adequacy  of  the  Facilities  Afforded  by 
Inteeboeough  Rapid  Teansit  Compaitx'  at  the  Fourteenth 
Street  Station  on  its  Second  Avenue  Elevated  Line 

Case  No.  2127 

(Public  Service  Commission,  First  District,  January  29,  1017) 

Order  requiring  Interboroush  Sapid  Transit  Company  to  construct,  erect  and 
provide  for  use  at  the  Fourteenth  street  station  on  its  Second  avenue 
elevated  line  a  new  covered  staircase. 

As  the  result  of  several  hearings,  the  Commission  has  determined  that 
new  stairways  should  be  constructed  at  the  Fourteenth  street  station  of 
the  Interborough  Rapid  Transit  Company's  Second  avenue  elevated  line 
in  the  borough  of  Manhattan,  city  of  New  York,  at  the  southeast  and 
southwest  comers  of  Fourteenth  street  and  First  avenue,  for  the  con- 
venience of  the  public,  and  therefore  said  company  is  directed  to  provide 
such  staircases  for  entrance  to  and  exit  from  the  north-bound  platform 
to  be  constructed  at  the  southeast  corner  of  said  intersection,  and  also  a 
similar  staircase  in  connection  with  the  south-bound  platform.  The 
latter  staircase  to  be  constructed  at  the  southwest  comer  of  said  inter- 
section. The  plans  and  specifications  for  such  staircases  to  be  first  sub- 
mitted to  the  Commission  for  approval. 

By  the  Commi&bion. — ^A  hearing  having  been  duly  had  by 
and  before  the  Commission  in  the  above  entitled  matter  on  Sep- 
tember 18,  1916,  and  certain  adjoining  dates  to  and  including 
January  24,  1917,  H.  M.  Chamberlain,  assistant  counsel,  attend- 
ing for  the  Commifision,  and  James  L.  Quackenbush,  by  Arthur 
C.  Peacock,  of  counsel,  appearing  for  the  Interborough  Rapid 
Transit  Company;  and  the  Conmiission  having  determined  after 
the  proceedings  on  said  hearing  that  new  stairways  should  be 
constructed  at  the  Fourteenth  street  station  of  said  companVs 
Second  avenue  elevated  line  in  the  borough  of  Manhattan,  city  of 
New  York,  at  the  southeast  and  southwest  comers  of  Fourteenth 
street  and  First  avenue,  in  order  to  promote  the  convenience  of  the 
public  and  in  order  to  secure  adequate  facilities  for  the  transpor- 
tation of  passengers  on  said  line;  and  it  having  been  made  to 
appear  after  said  proceedings  that  it  would  be  reasonable  to 
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'  require  that  said  fitairways  shall  be  constructed  and  put  in  opera- 
tion within  the  time  hereinafter  specified ; 
Now  therefore,  it  is  ordered: 

(1)  That  said  Interborough  Rapid  Transit  Company  be  and  it 
hereby  is  directed  and  required  to  construct,  erect  and  provide 
for  use  at  the  Foiirteenth  street  station  on  its  Second  avenue  ele- 
vated line  in  the  borough  of  Manhattan,  city  of  New  York,  a 
new  covered  stairway  for  entrance  to  and  exit  from  the  north- 
bound platform  at  said  station,  such  stairway  to  be  constructed  at 
the  southeast  corner  of  Fourteenth  street  and  First  avenue;  also 
a  new  covered  stairway  for  entrance  to  and  exit  from  the  south- 
bound platform  at  said  station,  such  stairway  to  be  constructed  at 
the  southwest  comer  of  Fourteenth  street  and  First  avenue;  such 
new  stairways  to  be  in  all  respects  safe,  adequate  and  convenient 
for  the  service  of  the  public  and  to  be  similar  to  other  stairways 
now  existing  upon  said  company's  Second  avenue  elevated  line. 

(2)  That  said  company  before  entering  upon  the  work  of  con- 
structing said  new  stairways  shall  submit  to  the  Public  Service 
Commission  for  its  approval  plans  and  specifications  showing  the 
proposed  location  and  details  of  the  said  new  stairways  to  be  so 
constructed. 

(3)  That  after  the  completion  of  said  new  stairways  said  com- 
pany shall  notify  the  Commission  of  such  completion  and  shall 
submit  said  work  to  the  Commission  for  its  final  formal  approval. 

(4)  That  said  company  shall  complete  the  construction  of  said 
new  stairways  and  put  the  same  in  operation  not  later  than  the 
1st  day  of  May,  1917. 

(5)  That  this- Commission  hereby  determines  that  said  stair- 
ways hereby  directed  to  be  erected  in  said  location  are  proper  for 
the  purpose  of  rapid  transit  railways  and  necessary  to  meet  the 
requirements  of  the  traveling  public. 

(6)  That  this  order  shall  take  effect  immediately  and  shall 
continue  in  force  until  changed  or  abrogated  by  further  order  of 
the  Commission. 

(7)  That  said  Interborough  Rapid  Transit  Company  notify 
this  Commission  in  writing  on  or  before  February  5,  1917, 
whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 
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In  the  Matter  of  the  Petition  of  New  Tobk  Municipal  Railway 
Corporation  for  the  Approval  of  a  Contract  Between  the  Peti- 
tioner, New  York  Municipal  Railway  Corporation,  and  Brook- 
lyn Rapid  Transit  Company,  Among  Other  Things  for  the 
Purchase  by  Brooklyn  Rapid  Transit  Company  of  Bonds  of 
the  Petitioner 

Case  No.  1616 

(Public  Service  Gommisaion,  First  District,  January  31,  1017) 


Order  dismining  petition  of  the  New  York  Municipal  Bailway  Corporation 
for  tlie  approval  of  a  contract  between  it  and  other  corporations  in  rela- 
tion to  the  bonds  of  the  Brooklyn  Sapid  Transit  Company. 

The  New  York  Municipal  Railway  Ck)rporation  petitioned  the  Commis- 
sion on  January  14,  1918,  for  the  approval  of  an  agreement  between  it 
and  the  Brooklyn  Rapid  Transit  Ckimpany  for  the  creation  of  a  first 
mortgage  and  for  the  sale  to  the  latter  company  of  $40,000,000  of  the 
bonds  of  the  petitioner.  The  agreement  between  the  two  companies  under 
which  the  said  piortgage  and  bonds  were  to  be  issued  was  not  submitted 
to  the  Commission  because  of  the  requirements  of  the  Public  Service 
Commissions  Law.  The  Commission  ordered,  therefore,  that  the  petition 
be  dismissed. 

By  the  Commission. —  Petition  of  New  York  Municipal  Eail- 
way  Corporation  to  the  Public  Service  Commission  for  the  First 
District  dated  and  verified  January  14,  1913,  having  been  re- 
ceived praying  that  the  Commission  approve  and  consent  to  a  cer- 
tain agreement  dated  October  1,  1912,  between  New  York 
Municipal  Railway  Corporation  (therein  termed  the  Subway 
Company)  and  Brooklyn  Rapid  Transit  Company  (therein 
termed  the  Transit  Company),  providing,  among  other  things, 
for  the  creation  by  the  Subway  Company  of  its  first  mortgage  and 
the  issuance  and  sale  by  it  to  the  Transit  Company  of  $40,000,000 
of  bonds  of  the  Subway  Company  to  be  issued  thereunder  upon 
certain  terms  and  conditions  in  said  agreement  set  forth ;  and  the 
said  New  York  Municipal  Railway  Corporation,  petitioner,  hav- 
ing thereafter  stated  to  the  Commission  by  its  counsel  that  said 
State  Dept.  Rept. —  Vol.  10        19 
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agreement  was  not  submitted  to  the  Commission  because  of  the 

requirements  of  the  Public  Service  Commissions  Law,  it  is  hereby 

Ordered,  that  said  petition  be  and  the  same  hereby  is  dismissed. 


In  the  Matter  of  the  .Hearing  on  Motion  of  the  Commission  as  to 
Regulations  and  Requirements  Governing  the  Instajxa- 
TioN  OP  Electrical  Services  in  Buildings,  and  Materials 
Used  in  Connection  Therewith 

ft 

Case  No.  2115 

(Public  Service  Commission,  First  District,  January  31,  1917) 

Order  amending  a  previous  order  pzescribing  regnlAtions  as  to  the  installation 
of  electrical  services  in  bnildings. 

On  November  22,  1916,  the  Commission  made  an  order  prescribing  cer- 
tain regulations  in  the  matter  of  electrical  installations  in  buildings,  and 
the  companies  affected  made  this  application  for  certain  amendments  to 
that  order.  On  the  report  of  the  electrical  engineer  in  favor  of  granting 
the  amendments  asked  for,  the  order  of  November  22,  1916,  was  amended 
to  conform  to  the  suggestion  of  the  operating  companies. 

By  the  Commission. —  Ordered,  that  the  following  rules  and 
regulations  governing  the  installation  of  services  and  meters  be 
and  hereby  are  prescribed  for  all  electrical  corporations  within  the 
jurisdiction  of  the  Public  Service  Commission  for  the  First  Dis- 
trict, to  take  effect  April  1,  1917: 

No  electrical  corporation  furnishing  electrical  energy  within 
the  jurisdiction  of  this  Commission  shall  hereafter  install  or  put 
in  use  on  any  service  to  a  consumer's  premises  any  appliance, 
device,  switch,  fitting,  or  instrument  transformer,  the  type  of 
which  shall  not  have  been  approved  by  this  Commission. 

A  service,  for  the  purposes  of  this  order,  is  defined  as  that  part 
of  the  circuit,  and  all  equipment  pertaining  thereto  between  the 
point  where  a  distributing  main  or  feeder  of  an  electrical  corpo- 
ration enters  or  is  attached  to  a  building  and  the  consumer's  cir- 
cuit. 
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Who  May  Make  Application 

Any  electrical  corporation  or  manufacturer  may  make  applica- 
tion 'order  for  test  and  approval  of  service  equipment  that  is 
intended  to  be  used  within  the  juriBdiotion  of  this  Commission. 

How  DiBSGTED 

The  application  shall  be  directed  to  the  secretary  of  the  Com- 
mission and  notice  of  the  time  and  place  of  the  tests  shall  be  pub- 
lished by  the  Commission  on  the  weeikly  calendar  of  hearings. 

FoEM  OF  Application 

The  application  shall  state: 

(a)  The  name  and  address  of  the  applicant; 

(b)  The  name  and  address  of  the  manufacturer; 

(c)  The  manufacturer's  type  designation,  and  a  brief  descrip- 
tion of  the  article  and  its  use; 

(d)  The  application,  when  possible,  shall  be  accompanied  by  a 
catalogue  or  other  descriptive  matter. 

Shipment  of  Samples 

Directions  for  the  shipment  of  samples  will  be  furnished  the 
applicant  by  the  Commission. 

All  shipment  charges  shall  be  prepaid  by  the  applicant 

Appeoval  Limit 

The  approval  of  a  type  of  device  of  one  nominal  current  or 
voltage  rating  does  not  approve  the  same  type  of  device  of  any 
other  current  or  voltage  rating;  each  is  to  be  considered  and 
approved  or  rqected  separately. 

Modifications 

The  Commission  shall  be  advised  of  each  and  every  modifica- 
tion of  service  equipment  used  or  intended  for  use  within  its  juris- 
diction. The  necessity  or  d^irability  of  a  retest  will  be  deter- 
mined by  the  character  of  the  modification. 
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Manufactubee's  Fee 

A  fee  determined  as  per  the  following  schedule  will  be  charged 
a  manufacturer  for  each  complete  test: 

Schedule  of  Fees  Chasged  Manufactueebs 

Conduit,  metal  moulding  and  fittings,  each  type. ...  $2  00 

Armored,  lead  covered,  insulated  cables  or  wires 2  00 

Fuses,  fuse  blocks,  insulators  and  ground  clamps 2  50 

Metal  boxes  and  cabinets,  each  size 2  50 

Enife  switches 4  00 

Circuit  breakers *  5  00 

Potential  transformers,  2,200  volts  or  less 6  00 

Potential  transformers,  6,600  volts 8  00 

Current  transformers,  250  amperes  or  less 8  00 

Current  transformers,  300  to  450  amperes 12  00 

Current  transformers,  500  to  800  amperes 15  00 

Current  transformers,  1,000  amperes 17  00 


Protective  devices,  testing  combinations,  miscellaneous  equip- 
ment or  service  equipment  with  an  ampere  capacity  in  excess  of 
1,000  amperes  or  a  voltage  rating  in  excess  of  6,600  volts  will 
be  charged  at  the  rate  of  one  dollar  per  hour  per  man  for  the  time 
required  to  determine  its  serviceability,  the  minimum  charge  to  be 
three  dollars  and  the  maximum  charge  not  to  exceed  fifty  dollars. 

Whenever  service  equipment  is  submitted  so  that  it  is  repre- 
sented in  more  than  three  sizes  or  ranges  and  it  is  found  that  tests 
of  each  range  or  size  are  not  necessary  to  determine  the  service- 
ability of  the  type,  the  fee  then  charged  will  be  as  per  schedule  for 
each  device  tested  and  for  each  device  in  addition  to  those  tested 
only  one  dollar  per  device  will  be  charged. 

Photogbaphs 

Whenever  it  is  impossible  for  the  applicant  to  furnish  descrip- 
tive matter  with  the  application,  it  will  then  be  necessary  to  sub- 
mil  two  photographs  —  one  view  of  the  exterior,  and  one  of  the 
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interior.  One  photograph  will  be  accepted  when  the  article  has 
no  removable  housing.  Each  photograph  to  be  eight  bj  ten  inches 
in  size. 

Destbuction  of  Samples 

If  samples  are  damaged  due  to  tests,  the  loss  so  incurred  will 
be  borne  by  the  applicant. 

The  Commission  will,  when  it  deems  necessary,  retain  one  of 
the  samples  submitted. 

Sebvioe  in  Gene&aIi 

1.  For  direct  or  alternating  current  circuits  of  600  volts  or 
less,'  all  conductors  from  the  point  where  they  enter  the  building 
to  the  point  or  points  at  which  the  service,  or  sub-service,  termi- 
nates shall  be  protected  throughout  by  installation  in  metal  con- 
duit or  other  approved  duct  or  supported  in  an  approved  manner. 

2.  All  service  wire  and  cable  joints  must  be  soldered  and 
covered  with  an  insulation  equal  to  that  on  the  conductors.  All 
joints  shall  be  soldered  unless  made  with  some  form  of  approved 
splicing  device.  All  service  equipment  shall  be  mechanically 
secured  in  position. 

3.  Metal  conduits  containing  service  wires  must  be  insulated 
from  the  metal  conduit^  metal  moulding,  or  armored  cable  system 
within  the  building  and  all  metal  work  on  or  in  the  building,  or 
they  must  have  the  metal  of  the  conduit  permanently  and  effectu- 
ally grounded.  The  ground  connection  to  be  independent  of  and 
in  addition  to  any  other  ground  wire  on  metal  conduit,  metal 
moulding  or  armored  cable  system  within  the  building. 

Overhead  Services 

1.  Wires  and  cables,  when  they  enter  buildings  at  services, 
shall  have  driploops  outside,  and  the  entrance  holes  through  which 
they  enter  shall  be  bushed  with  non-combustible,  non-absorptive 
insulating  tubes  inclined  upwards  toward  the  inside,  or  the  service 
wires  may  be  brought  into  buildings  through  a  single  iron  conduit, 
ii^  which  case  the  conduit  will  be  equipped  with  an  approved 
service  head,  except  where  duplex  or  triplex  service  cable  with  an 
approved  type  of  insulation  is  used.     The  inner  end  of  the  con- 
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doit  egrstem  ehall  extead  to  the  service  cutout,  cabinet  or  switch- 
board. 

2.  Where  a  row  of  separate  buildings  are  to  be  supplied  from 
an  overhead  main,  one  service  cable  may  be  run  from  the  main 
to  the  buildings  and  from  the  first  attachment  to  a  building;  a 
sub-service  main  may  be  extended  in  conduit  along  the  outside  of 
the  buildings.  One  main  service  cable  shall  supply  not  more  than 
five  buildings  except  by  special  permission  of  the  Commission. 

8.  Service  wires  must  be  at  least  Ko.  10  B  &  S.  gauge,  and  if 
1^0.  6  B.  &  S.  or  smaller,  muat  consist  of  multiple  conductor 
cable. 

4.  Service  wires  extended  on  the  exterior  walls  of  buildings 
shall  be  run  in  approved  conduit  or  supported  on  petticoat  insula- 
tors of  an  approved  type,  placed  not  more  than  fifteen  feet  apart. 

5.  Wires  must  be  at  least  eight  feet  above  the  highest  point  of 
roofs  over  which  they  pass  or  to  which  they  are  attached.  All 
roof  supporting  structure  for  wire  and  cable  shall  be  substantially 
constructed.  Roof  lines  will  be  permitted  only  under  special 
authorization  in  writing. 

.TTndesobound  Sebvioss 

1.  Underground  conductors  shall  be  protected  from  moisture 
and  mechanical  injury  when  brought  into  a  building. 

2.  Service  tubes  shall  have  the  ends  so  dosed  as  to  prevent  the 
entrance  of  gases  into  the  building. 

3.  Where  a  row  of  separate  buildings  are  to  be  supplied  from 
an  underground  main,  one  service  cable  may  be  run  from  the  main 
to  a  building  and  enter  as  a  service,  and  from  this  point  to  a  sub- 
service  main  may  be  extended  underground  or  in  exposed  iron 
pipe  outside  the  buildings,  or  under  or  along  or  within  the  build- 
ing wall,  provided  that  at  all  times  the  cable  is  protected  with 
two  inches  of  brick  or  concrete. 

Service  Switohbs,  Cutouts,  Cibouit  Bbxakebs  fob  Ssbvioes 

OF  600  Volts  ob  Less 

1.  On  constant  potential  circuits,  all  service  switches  must  be 
so  arranged  that  the  fuses  will  protect,  and  the  opening  of  the 
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Bwitch   will   disconnect   all   of   the  wires,    except   permanently 
grounded  wires. 

2.  When  installed  without  other  automatic  overload  protective 
devices^  automatic  overload  circuit  breakers  must  have  the  poles 
and  trip  coil  so  arranged  as  to  afford  complete  protection  against 
overloads  and  short  circuits.  In  two  or  three  phase  three-wire 
circuits  and  two-phase  four-wire  circuits  there  must  be  a  trip 
coil  in  each  phase.  If  a  circuit  breaker  is  used  in  place  of 
the  switch,  it  must  be  so  arranged  that  no  one  pole  can  be  opened 
manually  without  disconnecting  all  the  wires,  except  permanently 
grounded  wires. 

3.  Switches,  cut-outs  and  circuit  breakers  must,  when  placed 
where  exposed  to  mechanical  injury  or  in  the  immediate  vicinity 
of  easily  ignitable  stuff  or  where  exposed  to  inflammable  gases,  or 
dust  or  flying  of  combustible  material,  be  mounted  in  approved 
cut-out  boxes  or  cabinets,  except  oil  switches,  circuit  breakers,  and 
similar  devices  which  have  approved  casings*  All  devices  which 
produce  or  create  sparks  or  arcs  must  be  placed  in  approved  vapor- 
proof  inclosures. 

1.  Switches,  cutrouts  and  circuit  breakers  must,  when  located 
where  exposed  to  moisture,  unless  they  are  moisture  proof,  be 
mounted  in  approved  cut-out  boxes  or  cabinets. 

5.  Automatic  cut-outs  must  be  placed  on  all  service  wires, 
except  permanently  grounded  wires,  either  overhead  or  under- 
ground, in  the  nearest  accessible  place  to  the  point  where  they 
enter  the  building  and  inside  the  walls  and  arranged  to  cut  off 
the  entire  current  from  the  building,  except  where  it  is  legally 
required  that  fire  alarms,  fire  pumps,  exit  lights,  eta,  be  con- 
nected ahead  of  service  switches. 

6.  Service  switches  must  indicate  plainly  whether  they  are 
open  or  closed. 

7.  Single-pole  knife  switches  must  never  be  used  as  service 
switches. 

8.  Single-throw  knife  switches  must  be  so  placed  that  gravity 
will  not  tend  to  close  them.  Double-throw  knife  switches  may  be 
mounted  so  that  the  throw  will  be  either  vertical  or  horizontal,  as 
preferred,  but  if  the  throw  is  vertical,  a  locking  device  must  be 
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provided,  so  constructed  as  to  insure  the  blades  remaining  in  the 
open  position  when  so  set 

Sebvice  Tbansfobmebs 

1.  Transformers  must  not  be  attached  to  any  building  where 
the  potential  exceeds  600  volts,  except  by  special  permission  and 
when  attached  to  a  building  must  be  separated  therefrom  by  sub- 
stantial supports. 

2.  Oil  transformers  must  not  be  placed  inside  of  any  building 
unless  located  in  a  transformer  vault  that  has  either  received 
specific  approval  or  has  been  constructed  in  accordance  with  an 
approved  design. 

3.  Air  cooled  transformers  must  not  be  placed  inside  of  any 
building  unless  installed  in  an  approved  transformer  vault  and 
mounted  so  that  the  case  shall  be  at  a  distance  of  at  least  one  foot 
from  combustible  material  or  separated  therefrom  by  a  slab  or 
panejl  of  non-combustible,  non-absorptive,  insulating  material. 

4.  Transformers  permitted  inside  of  buildings  must  be  located 
as  near  as  possible  to  the  point  at  which  the  primary  wires  enter 
the  building. 

5.  Transformer  vaults  must  be  constructed  of  fire-proof  mate- 
rial. The  inclosure  shall  have  no  opening  to  the  building,  except 
through  an  approved  tight-fitting  fire  door.  It  shall  be  ventilated 
in  some  approved  manner,  used  only  to  contain  transformers  and 
other  service  equipment  and  be  kept  securely  locked  to  prevent 
access  by  other  than  responsible  persons.  Suitable  oil  drain  or 
guard  sills  shall  be  provided  when  necessary. 

6.  Transformers  installed  in  vaults  shall  have  their  cases  per- 
manently and  effectually  grounded. 

GBOum^iwo 

1.  The  grounding  of  low  potential  circuits  under  the  following 
r^ulations  is  only  allowed  when  such  circuits  are  so  arranged 
that  under  normal  conditions  of  service  there  will  be  no  appre- 
ciable passage  of  current  to  ground. 

2.  On  underground  systems,  the  neutral  wires  must  be  grounded 
at  each  distributing  box  through  the  box,  or  to  a  system  ground 
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wire  connected  to  the  grounded  conductors  of  many  secondary 
mains^  or  on  the  individual  service. 

3.  Transformer  secondaries  of  distributing  systems  (except 
where  the  primary  voltage  does  not  exceed  600  volts)  must  be 
grounded  provided  the  maximum  difference  of  potential  between 
the  grounded  point  and  any  other  point  in  the  circuit  does  not 
exceed  150  volts  and  may  be  grounded  when  the  maximum  differ- 
ence of  potential  between  the  grounded  point  and  any  other  point 
in  the  circuit  exceeds  150  volts.  In  either  case,  the  following 
rules  must  be  complied  with. 

(a)  The  ground  shall  be  made  at  the  neutral  point  or  wire, 
whenever  a  neutral  point  or  wire  is  accessible. 

(b)  When  no  neutral  point  or  wire  is  accessible,  one  side  of 
the  secondary  circuit  shall  be  grounded. 

(c)  The  ground  lAall  be  at  the  transformer  or  on  the  individual 
service  and  may  be  connected  to  a  system  ground  wire  connected 
to  the  grounded  conductors  of  three  or  more  secondary  mains. 
When  one  or  more  transformers  feed  a  system  having  a  neutral 
wire  such  wire  shall  be  grounded  at  the  transformer,  and  also  be 
grounded  on  an  average  of  every  500  feet  or  less. 

4.  Ground  wires  shall  be  copper  and  never  less  than  No.  6  B. 
&  S.  gauge,  and  have  an  approved  insulating  covering. 

5.  On  three-phase  systems  the  ground  wire  shall  have  a  carry- 
ing capacity  equal  to  that  of  any  one  of  the  three  mains. 

6.  The  cases  or  frames  of  transformers  used  exclusively  to  sup- 
ply current  to  meters  shall  be  grounded  unless  they  are  installed 
and  guarded  in  all  respects  as  required  for  the  higher  voltage 
circuit  connected  to  them. 

7.  Ground  connections  to  metallic  piping  systems  should  be 
made  on  the  street  side  of  water  meters,  but  connections  may  be 
made  immediately  inside  building  walls  to  secure  accessibility  for 
inspection  and  test  When  water  meters  are  located  outside  build- 
ings, or  in  concrete  pits  within  buildings  where  piping  connections 
are  imbedded  in  concrete  flooring,  the  ground  connections  may 
be  made  on  the  building  side  of  the  meters,  if  they  are  suitably 
shunted. 
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Location  os*  Metebs 

1.  Meters  shall  be  installed  in  a  clean,  dry,  safe  place,  not  sub- 
ject to  vibration  or  great  variations  in  temperature. 

2.  Where  it  is  necessary  to  install  meters  in  locations  exposed 
to  weather  conditions,  they  shall  be  protected  by  suitable  boxes  or 
cabinets. 

3.  Meters  should  be  easily  accessible  for  reading,  testing  and 
making  necessary  adjustments  and  repairs. 

Exoeptions  and  Changes 

Exceptions  to  one  or  more  of  the  rules  contained  herein  can  be 
obtained  only  by  permission  of  the  Commission  and  any  conditions 
not  covered  by  these  rules  shall  be  specially  considered  and  must 
be  approved  by  the  Commission. 

When  in  the  judgment  of  the  Commission,  after  due  inspection, 
any  appliances,  devices,  transformers,  switches,  meters  or  cir- 
cuits included  in  service  equipment,  are  unsafe  or  dangerous  to 
persons  or  property,  the  Conmiission  after  notifying  the  corpora- 
tion and  allowing  a  reasonable  time  to  put  same  in  safe  condition 
shall  cause  such  to  be  disconnected  from  the  electrical  source  and 
seal  same  to  prevent  their  use.  When  so  disconnected  and  sealed 
the  electrical  corporation  shall  not  cause  or  permit  their  employees 
to  connect  or  put  in  use  any  service  equipment  until  the  same  has, 
in  the  opinion  of  the  Commission,  been  made  safe  and  the  elec- 
trical corporation  advised  in  writing  to  that  effect 

Further  ordered,  that  this  amendatory  order  take  effect  at 
once  and  that  the  companies  below  named  notify  the  Commission 
on  or  before  February  10,  1917,  whether  the  terms  of  this  order 
83  amended  are  accepted  and  will  be  obeyed. 


PUBLIC  SERVICE  COMMISSION 


SECOND    DISTRICT 


In  the  Matter  of  the  Joint  Petition  of  the  Schenectady  Poweb 
Company  and  Hoosac  Eiveb  Electeic  Light  and  Powek 
Company,  under  Section  70  of  the  Public  Service  Commissions 
Law,  for  Consent  that  the  First  Named  May  Acquire  Addi- 
tional Stock  of  the  Second  Named  and  May  Merge  the  Second 
Named  under  Section  15  of  the  Stock  Corporation  Law 

• 

Case  No.  5646 

(Public  Service  Commission,  Second  District,  September  7,  1916) 

Electric  light  and  power  companies  —  application  by  one  company  to  acquire 
additional  stock  of  a  second  company  and  for  merger  of  the  two  com- 
panies. 

This  matter  was  taken  up  by  a  petition  filed  July  26,  1916,  and  a  peti- 
tion supplemental  thereto  was  filed  August  4,  1916,  by  the  Schenectady 
Power  Company  for  leave  to  acquire  ten  shares  of  the  common  capital 
stock  of  the  Hoosac  River  Electric  Light  and  Power  Company  of  the  par 
value  of  $100  each.  This  stock  was  held  in  the  names  of  the  individual 
directors  of  the  Schenectady  Power  Company,  but  was  really  owned  by 
the  latter  company.  A  previous  purchase  of  stock  by  the  power  company 
in  1910  and  1911  of  the  par  value  of  $15,000  is  also  sought  to  be  author- 
ized nunc  pro  tunc.  The  merger  of  the  two  companies  is  now  sought. 
Permission  granted  with  the  usual  restrictions. 

By  the  Commission. —  Now  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  Schenectady  Power  Company  is  hereby  authorized 
to  acquire  and  hold  ten  shares  of  common  capital  stock  of  the 
Hoosac  River  Electric  Light  and  Power  Company  of  the  par  value 
of  $100  each  now  outstanding,  which  stock  is  now  held  in  the 
names  of  the  directors  of  said  corporation  and  was,  in  fact,  owned 
by  said  Schenectady  Power  Company  prior  to  January  1,  1910, 
provided  there  shall  be  no  expense,  other  than  such  taxes  as  may 
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be  imposed  on  transfers  of  stock,  attached  to  the  acquisition  of 
said  stock  from  the  directors  of  said  corporation. 

2.  That  the  purchase  and  acquisition  by  the  Schenectady 
Power  Company  in  the  years  1910  and  1911  of  150  shares  of 
common  capital  stock  of  the  Hoosac  River  Electric  Light  and 
Power  Company  of  the  par  value  of  $100  each  aggregating  a 
total  par  value  of  $15,000  be  and  the  same  hereby  is  authorized 
nunc  pro  time,  the  said  Hoosac  River  Company  having  set  forth 
in  its  petition,  verified  February  15,  1910,  asking  for  permission 
to  issue  said  stock,  in  Case  No.  1514,  that  it  intended  to  sell  the 
same  to  the  Schenectady  Power  Company  at  par  and  the  record 
in  said  case  shows  that  said  corporation  reported  to  the  Commis- 
sion from  time  to  time  the  sale  of  said  stock  and  that  it  had  been 
sold  to  the  said  Schenectady  Power  Company. 

3.  That  the  Hoosac  River  Electric  Light  and  Power  Company 
is  hereby  authorized  to  transfer  and  sell  all  of  its  assets,  property, 
rights,  privileges  and  franchises  to  the  Schenectady  Power  Com- 
pany and  this  Commission  hereby  permits  and  approves  of  the 
transfer  to  and  the  acquisition  by  the  Schenectady  Power  Com- 
pany of  all  of  the  assets,  property,  rights,  privileges  and  fran- 
chises of  the  Hoosac  River  Electric  Light  and  Power  Company. 

4.  That  the  Schenectady  Power  Company  and  Hoosac  River 
Electric  Light  and  Power  Company  are  hereby  permitted  to  merge, 
and  such  merger  is  approved,  and  consent  is  hereby  given  to  the 
exercise  by  the  Schenectady  Power  Company  of  all  the  rights, 
privileges  and  franchises  of  the  Hoosac  River  Electric  Light  and 
Power  Company ;  and  within  thirty  days  after  such  merger  shall 
have  become  effective  the  Schenectady  Power  Company  shall  file 
with  this  Commission  a  verified  report  setting  forth  the  exact  date 
of  such  merger. 

5.  That  the  merger  of  the  Schenectady  Power  Company  and 
the  Hoosac  River  Electric  Light  and  Power  Company  shall  be 
rescinded  by  the  consolidation  of  like  accounts  as  represented 
upon  the  books  of  the  petitioners. 

6.  That  the  authority  contained  in  this  order  is  upon  the  ex- 
press condition  that  the  petitioners  accept  and  agree  to  comply 
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in  good  faith  with  the  provisions  hereof  and  within  thirty  days 
from  the  service  hereof  the  Schenectady  Power  Company  and 
Hoosac  River  Electric  Light  and  Power  Company  shall  file  with 
the  Commission  a  satisfactory  verified  stipulation  duly  author- 
ized by  their  boards  of  directors  accepting  this  order  with  all  its 
terms  and  conditions,  and  such  order  shall  be  void  and  no  force 
or  effect  until  such  stipulation  shall  have  been  filed  as  required 
herein. 


In  the  Matter  of  the  Joint  Petition  of  the  City  of  Mount 
Vernon,  the  City  of  Yonkers,  The  New  York  CBNTRAii 
Eailroab  Company  and  the  Bronx  Parkway  Commission 
for  a  Modification  of  Orders  of  this  Commission  Dated  Sep- 
tember 12,  1907,  and  June  27,  1912,  the  Modification  Asked 
for  Being  with  Bespect  to  the  Location  and  Construction  and 
Design  of  an  Over  Grade  Crossing  of  the  New  York  and 
Harlem  Railroad  (Lessor)  Extending  from  Broad  Street,  City 
of  Mount  Vernon,  to  Vermont  Avenue,  City  of  Yoiikcrs 

Case  No.  254 

(Public  Service  CommiBsioii^  Second  Dietrict,  September  7,  1016) 

Application  for  the  modification  of  certain  outstanding  orders  of  the  Commis- 
sion. 

The  New  York  Central  IRailroad  Ck)mpan7,  the  cities  of  Mount  Vernon 
and  Yonkers  and  the  Bronx  Parkway  Commission,  having  come  to  an 
intermediate  settlement  in  the  matter  of  expenditures  incurred  in  carry- 
ing out  an  order  of  the  Commission,  this  proceeding  is  to  secure  the 
approval  of  such  settlement    Approval  granted. 

By  the  Commission. —  Ordered:  1.  That  the  first  interme- 
diate settlement  entered  into  by  the  New  York  Central  Railroad 
Company  with  the  City  of  Mount  Vernon,  the  City  of  Yonkers, 
and  the  Bronx  Parkway  Commission,  showing  expenditures  to 
the  amount  of  $905.83  properly  and  necessarily  incurred  in  car- 
rying out  the  Commission's  order  in  the  above  entitled  matter,  be 
and  it  is  hereby  approved;   said  amount  of  $905.83  having  been 
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expended  by  the  Bronx  Parkway  Commission  as  agent  for  the 
"Sew  York  Central  Eailroad  Company,  said  settlement  having 
been  accepted  by  the  railroad  corporation,  as  indicated  by  the 
signature  of  its  treasurer ;  by  the  Cily  of  Mount  Vernon,  as  indi- 
cated by  the  signatures  of  its  mayor  and  city  clerk;  by  the  City 
of  Yonkers,  as  indicated  by  the  signatures  of  its  mayor  and  city 
engineer;  and  by  the  Bronx  Parkway  Conmiission,  as  indicated 
by  the  signatures  of  its  president  and  engineer  and  secretary. 

Ordered  (2)  That  of  the  total  amount  of  $905.83  thus  ex- 
pended and  herein  accounted  for  the  share  of  and  the  amount 
chargeable  to  the  State  of  New  York  is  the  sum  of  $82.07,  which 
is  now  due  from  and  properly  payable  by  the  State  to  the  Bronx 
Parkway  Commission,  and  the  respective  shares  of  and  the 
amounts  chargeable  to  the  remaining  parties  in  interest  are  as 
follows:  City  of  Yonkers,  $166.49;  City  of  Mount  Vernon, 
$466.18;  New  York  Central  Railroad  Company,  $164.14,  and  the 
Bronx  Parkway  Conmiission,  $37.96. 


In  the  Matter  of  the  Joint  Petition  of  the  Long  Island  Gas 
CoBPOBATiON  and  J.  A.  Sanford  and  Sons,  under  Section  70 
of  the  Public  Service  Commissions  Law,  for  Consent  to  the 
Transfer  of  the  Franchises,  Works  and  System  of  an  Acetylene 
Oas  Plant;  and  by  the  Long  Island  Gas  Corporation  under 
Section  69  for  Authority  to  Issue  $765  in  Mortgage  Bonds 

Case  No.  6637 

(Public  Sfirvice  CommiBsion,  Second  District,  September  7,  1916) 

Transfer  and  sale  of  the  acetylene  gas  plant  at  Bridsehampton,  N.  T. 

J.  A.  Sanford  &  Sons  are  a  copartnership  and  own  as  such  the  acety- 
lene gas  plant  and  distribution  system  located  in  the  viUage  of  Bridge- 
hampton,  N.  T.,  including  all  rights,  titles  and  privileges  under  a  local 
franchise.  Upon  the  joint  petition  of  the  copartnership  and  the  Long 
Island  Qas  Corporation,  the  Commission  approves  the  transfer  of  the 
said  property  and  also  of  the  local  franchise,  and  authorizes  the  gas 
eorporation  to  issue  at  face  value  its  promissory  notes  therefor. 
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By  the  Commission. —  Ordered  as  follows: 

1.  That  J.  A.  Sanford  &  Sons^  a  copartnership,  is  hereby  author- 
ized to  transfer  and  sell  its  acetylene  gas  plant  and  distribu- 
tion system  located  in  the  village  of  Bridgehampton,  includ- 
ing all  rights,  titles  and  privileges  under  a  franchise  granted  by 
the  highway  commissioners  of  the  town  of  Southampton,  dated 
April  18,  1902,  to  the  Long  Island  Gas  Corporation;  and  this 
Commission  hereby  permits  and  approves  of  the  transfer  to  and 
acquisition  by  the  Long  Island  Gas  Corporation  of  such  property 
and  franchise  of  the  copartnership  of  J.  A.  Sanford  &  Sons. 

2.  That  the  Long  Island  Gas  Corporation  is  hereby  authorized 
to  issue  $650  face  value  of  its  6  per  cent  not  to  exceed  three  year 
promissory  notes  which  shall  be  sold  for  not  less  than  their  face 
value  and  accrued  interest  to  give  net  proceeds  of  at  least  $650. 

8.  That  said  notes  of  the  total  face  value  of  $650  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $650  shall  be  used  solely 
and  exclusively  for  the  following  purposes: 

(a)  For  the  purchase  from  J.  A.  Sanford  &  Sons^ 
a  copartnership,  of  an  acetylene  gas  plant, 
including  gas  making  machinery,  located  in  the 
village  of  Bridgehampton,  together  with  all  pipes 
laid  for  distribution  of  acetylene  gas,  etc.,  as  de- 
tailed  in  Exhibit  C  attached  to  the  petition 

herein $300  00 

(b)  For  attorney's  fees  and  other  expenses  in  con- 
nection with  the  acquisition  of  such  properly. .  •  850  00 


$650  00 


4.  That  the  Long  Island  Gas  Corporation  shall  for  each  six 
months'  period  ending  December  thirty-first  and  June  thirtieth, 
file  not  more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  showing : 

(a)  What  notes  have  been  sold,  exchanged  or  otherwise  dis- 
posed of  during  such  period  in  accordance  with  the  authority  con- 
tained herein  and  the  date  of  such  sale  or  disposition. 
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(b)  What  proceeds  were  realized  from  such  sale, 

(c)  Any  other  terms  and  conditions  of  such  sale. 

(d)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  notes 
herein  authorized,  and  such  report  shall  show  for  each  of  such 
purposes  to  what  account  or'  accounts  such  expenditures  have  been 
charged. 

Such  reports .  shall  continue  to  be  filed  until  all  of  said  notes 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  notes  were  sold  or  disposed  of  or  proceeds  expended,  the 
report  shall  set  forth  such  fact. 

5.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  notes 
herein  authorized  is  reasonably  required  for  the  purposes  speci- 
fied in  this  order  and  that  such  purposes  are  not  in  whole  or  in 
part  reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  International  Railway  Com- 
pany, under  Section  63,  Public  Service  Commissions  Law,  for 
Permission  to  Construct  an  Extension  of  its  Eailway  and  to 
Double  Track  Certain  of  its  Lines  in  the  City  of  Lockport ;  and 
for  Approval  of  the  Exercise  of  a  Franchise  Therefor  Received 
from  the  City 

Case  No.  5674 

(Public  Senrice  Commission,  Second  District,  September  12,  lOlG) 

Application  by  International  RaUway  Company  to  extend  its  tracks  in  the 
city  of  Lockport,  N.  Y. 

The  International  Railway  Company  granted  permission  to  put  in  a 
double  track  extension  of  its  electric  railway  on  West  avenue,  between 
Transit  street  and  Hawley  street.  Permission  granted  and  a  local  fran- 
chise for  such  purpose  approved. 
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By  the  Commission. — ^A  petitian^  under  seetion  53,  Public 
Service  Commissions  Law,  having  been  filed  with  this  Commis- 
sion by  the  International  Bailway  Company  for  permission  to 
construct,  in  the  city  of  Lockport,  additions  to  its  electric  railway 
hereinafter  described  and  for  approval  of  the  exercise  of  a  fran- 
chise therefor  received  from  the  city;  and  a  public  hearing  on 
said  petition,  after  due  notice,  having  been  held  by  this  Commis- 
sion in  the  city  of  Albany  on  September  6,  1916,  Morris  Cohn, 
Jr.,  appearing  for  the  petitioner  and  no  one  else  appearing ;  and 
it  appearing  that  petitioner  has  filed  in  the  proper  record  offices 
a  certificate  of  extension  of  its  railway  covering  the  proposed  ex- 
tension;- and  this  Commission  determining  from  the  papers  and 
the  hearing  that  such  construction  and  exercise  of  franchise  is 
necessary  and  convenient  for  the  public  service;  it  is 

Ordered,  That  this  Commission,  under  section  58,  Public  Serv- 
ice Commissions  Law,  hereby  permits  and  approves  construction 
in  the  city  of  Lockport  by  the  International  Bailway  Company 
of  a  double  track  extension  of  its  electric  railway  on  West  ave- 
nue between  Transit  street  and  Hawley  street,  of  a  double  track* 
(in  place  of  its  present  single  track)  on  Main  street,  about  150 
feet  east  of  Transit  street,  and  of  a  double  track  (in  place  of  its 
present  single  track)  on  Hawley  street  from  the  right  of  way  of 
the  Erie  Eailroad  Company  to  a  point  between  West  avenue  and 
Park  avenue,  with  all  necessary  switches,  sidings,  turnouts,  cross- 
overs and  connections,  to  be  operated  by  the  single  overhead  elec- 
trical trolley  system  of  motive  power;  and  hereby  permits  and 
approves  the  exercise  by  said  company  of  a  franchise  for  such 
construction  granted  to  said  company  by  the  common  council  of 
said  city  August  14,  1916,  and  approved  by  the  mayor  the  same 
day,  a  copy  of  which  franchise,  certified  by  William  Q,  Spalding, 
city  clerk,  to  be  a  true  copy,  is  filed  with  this  Commission  with 
the  papers  in  this  case. 

State  Dept.  Kept.— Vol.  10       20 
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In  the  Matter  of  the  Petition  of  the  Boaed  of  Public  Woeks 
OF  EoME,  under  Section  90  of  the  Railroad  Law,  for  a  Deter- 
mination as  to  how  an  Extension  of  Fifth  Street  in  Said  City 
Shall  Cross  the  Industrial  Branch  of  the  New  York  Central 
Railroad  in  Said  City 

Case  No.  5560 

(Public  Service  Commission,  Second  District,  September  19,  1916) 

Authority  of  municipal  authorities  to  determine  the  necessity  for  opening  a 
new  street  across  a  steam  surface  railroad  —  limitation  upon  authority 
of  Commission. 

Under  section  90  of  the  Railroad  Law  the  procedure,  when  it  is  pro- 
posed to  open  a  new  street  or  portion  of  a  street  across  a  steam  surface 
railroad,  is  for  the  municipal  authorities,  after  notice  and  hearing,  to 
determine  the  necessity  of  opening  such  street  or  portion  of  street,  and 
having  determined  that  such  opening  is  necessary,  to  apply  to  the  Com- 
mission to  determine  whether  such  street  shall  pass  over  or  under  such 
railroad  or  at  grade.  The  Commission  has  no  authority  to  determine 
the  necessity  of  opening  such  street,  nor  has  it  authority  to  determine 
whether  such  street  shall  pass  over  or  under  such  railroad  or  at  grade 
until  the  municipal  authorities  have  determined  the  necessity  of  the 
street. 

Albert  J.  O'Connor,  City  Attorney,  for  the  City  of  Rome. 

H.  Clayton  Midlam,  Mayor  of  City  of  Rome;  T.  J.  Mowry 
and  D.  A.  Lawton,  Members  of  the  Board  of  Public  Works  of 
Rome;  H.  Barnard,  Jr.,  President  of  the  Common  Council. 

Arthur  S.  Evans,  Rome,  N.  Y.,  for  Rome  Wire  Company, 
Rome  Manufacturing  Company,  Rome  Brass  and  Copper  Com- 
pany, and  Rome  Hollow  Wire  and  Tube  Company. 

William  Eames,  for  James  A.  Sparge,  President  of  Sparge 
Wire  Company. 

William  A.  Searles,  Secretary,  Chamber  of  Commerce  of  Rome. 

Keman  &  Keman,  TJtica,  N.  Y.  (by  Wamick  J.  Kernan), 
for  The  New  York  Central  Railroad  Company. 
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Ibvine,  Commissioner. — This  is  an  application  on  behaK  o£ 
the  city  of  Borne  for  "permission  to  extend  Fifth  street  from 
East  Dominick  street  across  the  New  York  Central  tracks  to 
Railroad  street,  in  the  city  of  Eome,  at  grade."  Under  the  charter 
of  the  city  of  Eome,  the  board  of  public  works  is  constituted  the 
municipal  authority  having  control  over  streets.  The  main  line 
of  the  New  York  Central  and  Hudson  River  railroad  formerly 
passed  through  the  section  of  Eome  herein  involved.  These  tracks 
are  now  industrial  tracks  of  the  New  York  Central  railroad. 
Parallel  thereto  on  the  north  is  East  Dominick  street;  and  on 
the  south,  Eailroad  street.  Fifth  street  extends  south  to  East 
Dominick  street,  where  it  now  ends*  What  is  desired  is  to  ex- 
tend Fifth  street  at  grade  across  these  industrial  tracks  to  Eail- 
road street  The  project,  therefore,  is  to  construct  a  new  portion 
of  a  street  across  a  steam  surface  railroad,  and  the  application 
must  be  sustained,  if  at  all,  under  section  90  of  the  Eailroad 
Law.  This^  omitting  portions  not  relevant  to  the  present  inquiry, 
provides  that  "when  a  new  street,  avenue,  highway  or  road  or 
new  portion  of  a  street,  avenue,  hi^way  or  road  ♦  ♦  *  shall 
hereafter  be  constructed  across  a  steam  surface  railroad 
*  *  *  such  street,  avenue,  highway  or  road  or  portion  of 
such  street,  avenue,  highway  or  road  shall  pass  over  or 
under  such  railroad  or  at  grade  as  the  Public  Service 
Commission  shall  direct  Notice  of  intention  to  lay  out 
such  street,  avenue,  highway  or  road  or  new  portion  of  a  street, 
avenue,  highway  or  road  across  a  steam  surface  railroad  shall  be 
given  to  such  railroad  company  by  the  municipal  corporation  at 
least  fifteen  days  prior  to  the  making  of  the  order  lying  out  such 
street,  avenue,  highway  or  road.  *  *  *  Such  railroad  company 
shall  have  the  right  to  be  heard  before  the  authorities  of  sudi 
municipal  corporation  upon  the  question  of  the  necessity  of  such 
street,  avenue,  highway  or  road  *  *  *  If  the  municipal  corpo- 
ration determines  such  street,  avenue,  highway  or  road  to  be  nee- 
esQSiTj  *  •  *  guch  municipal  corporation  *  *  *  shall  then 
apply  to  the  Public  Service  Commission  before  any  further  pro- 
ceedings are  taken  to  determine  whether  such  street,  avenue,  high- 
way or  road  shall  pass  over  or  under  such  railroad  or  at  grade.'' 
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Further  provisions  also  plainly  indicate  that  the  province  of  this 
Commission,  and  its  sole  province,  is,  after  a  determination  by 
the  municipal  corporation  that  the  street  is  necessary,  to  deter- 
mine in  what  manner  it  shall  cross  the  railroad,  whether  above, 
below,  or  at  grade.  In  this  case  the  record  shows  that  notice  of 
a  hearing  before  the  board  of  public  works  was  given  to  the  rail- 
road company;  that  a  hearing  was  held;  and  that  thereafter  the 
only  action  taken  was  a  resolution  of  the  board,  as  follows :  ^^  That 
the  city  attorney  be  and  he  hereby  is  authorized  and  directed  to 
take  such  steps  as  may  be  necessary  -for  the  purpose  of  presenting 
the  matter  of  the  extension  of  Fifth  street  across  the  New  York 
Central  Railroad  tracks  to  Railroad  street,  to  the  Public  Service 
Commission,  and  secure,  if  possible,  such  crossing."  The  rail- 
road company  contends  that  this  does  not  constitute  a  determina- 
tion of  the  necessity  of  the  proposed  extension  of  the  street ;  that 
there  has  been  no  such  determination ;  and  that  there  is  no  order 
laying  out  such  extension.  The  Commission  is  forced  to  the 
conclusion  that  this  contention  is  well  founded.  The  statute  evi- 
dently leaves  it  to  the  municipal  authorities  to  determine  whether 
the  new  street  or  extension  of  street  is  necessary.  It  is  not  within 
the  authorily  of  the  Commission  to  lay  out  city  streets  or  to 
determine  the  necessity  therefor.  The  city  having  determined  the 
necessity  of  extending  the  street,  the  extent  of  the  Commisaion's 
authority  is  plainly  indicated  by  the  statute.  It  is  restricted  to 
determine  the  manner  in  which  the  street  shall  cross  the  railroad, 
whether  overhead  or  underneath  the  tracks,  or  at  grade. 

The  point  raised  is  not  a  barren  technicality.  The  railroad 
company  resists  a  grade  crossing  at  this  point,  and  it  is  probable 
that  a  crossing  except  at  grade  is  not  practicable.  It  contends  that 
the  proposed  extension  is  not  necessary,  and  it  has  a  right  to  a 
judicial  review  of  that  question.  The  determination  of  the  ques- 
tion must  in  the  first  instance  be  by  the  municipal  authorities* 
The  resolution  neither  expresses  nor  implies  a  determination  as 
to  the  necessity  of  extending  the  street  It  proceeds  upon  the 
assumption  that  this  Con:^mi8sion  rather  than  the  board  of  pub- 
lic works  has  autliority  in  the  premises,  and  merely  instructs  the 
city  attorney  to  take  steps  before  the  Commission  to  secure,  if 
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possible,  such  crossing.  While  it  is  plainly  inferable  that  the 
members  of  the  board  of  public  works  thought  the  street  extension 
desirable,  it  is  as  strongly  inferable  that  they  did  not  realize  that 
they  were  the  body  who  must  authoritatively  pass  upon  and 
determine  the  necessity  of  the  extension.  The  board  has  not 
created  or  laid  out  any  street,  and  until  it  shall  have  done  so 
the  Commission  caniiot  determine  the  manner  of  crossing  the 
railroad. 

Should  the  Commission  proceed  to  determine  the  manner  of 
crossing,  its  order  would  be  voidable,  if  not  absolutely  void,  for 
lack  of  the  statutory  foundation.  The  petition  must,  therefore, 
be  dismissed. 

All  concur. 


In  the  Matter  of  the  Complaint  of  Residents  of  the  Hamlet 
OF  West  Falls,  Town  of  Aurora,  Erie  County,  against  Buf- 
falo, Rochesteb  and  Pittsbuboh  Railway  Compautt,  as  to 
Location  of  "New  Station  Building  Proposed  to  Be  Built 

Case  No.  4942 

(Public  Service  CommiBsion,  Second  District,  September  19,  1916) 

Unimportant  errors  in  data  presented  to  the  Commission  do  not  justify 
reopening  of  a  case. 

An  application  brought  by  certain  residents  of  West  FaUs,  in  the  town 
of  Aurora,  relative  to  the  proposed  location  of  a  new  passenger  station 
at  West  Falls,  was  dismissed.  The  present  application  is  for  a  rehearing 
upon  the  ground  that  certain  misrepresentations  had  been  made  by  the 
representatives  of  the  railroad  company,  which  might  have  influenced  the 
decision.  A  hearing  upon  this  application  resulted  in  the  whole  matter 
being  examined  exhaustively  on  the  merits.  The  errors  made  in  the  data 
presented  to  the  Commission  by  the  railway  company  proved  immaterial 
and  the  application  for  rehearing  was  denied. 

Messrs.  Kellogg  &  Baker,  by  Philip  A.  Sullivan,  for  citizens 
of  the  village  of  West  Falls  and  for  Mr.  Hoyt  Henshaw  in  favor 
of  the  Holmes  site. 
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Messrs.  Clinton,  Clinton  &  Stryker,  by  George  Clinton,  Jr., 
for  citizens  in  favor  of  the  old  site. 

Messrs.  Havens  &  Havens,  by  W.  F.  Strang,  for  the  Buffalo, 
Rochester  and  Pittsburgh  Railway  Company, 

Mr.  Hoyt  Henshaw  in  person. 

» 

By  the  Commission. —  On  the  26th  day  of  July,  1916,  this 
Commission  entered  an  order  dismissing  the  complaint  of  certain 
residents  of  the  hamlet  of  West  Falls,  in  the  town  of  Aurora, 
relative  to  the  proposed  location  of  the  new  passenger  station  and 
the  adequacy  of  die  site  of  said  station  at  West  Falls,  on  the  line 
of  the  Buffalo,  Rochester  and  Pittsburgh  Railway  Company,  and 
also  denying  the  request  of  the  complainants  that  said  station 
should  be  erected  at  another  place  in  the  town  known  as  the 
Holmes  site.  The  complainants  feeling  aggrieved  at  this  deter- 
mination by  the  Commission  made  an  application  for  a  rehearing 
claiming  that  certain  misrepresentations  had  been  made  to  the 
Commission  by  the  representatives  of  the  railway  company  which 
might  have  influenced  the  decision  so  made.  The  hearing  upon 
this  application  for  a  rehearing  was  brought  on  before  the  Com- 
mission in  the  city  of  Albany,  N.  Y.,  on  September  13,  1916. 
The  matter  was  gone  into  quite  exhaustively  on  the  merits  at  that 
time,  and  counsel  for  the  complainants  as  well  as  one  of  the  com- 
plainants in  person,  Mr.  Henshaw,  stated  that  no  further  facts 
than  those  there  presented  could  be  furnished  the  Commission  if 
a  rehearing  on  this  application  should  be  granted,  and  that  so 
far  as  they  were  concerned,  they  would  be  satisfied  if  the  Com- 
mission should  consider  this  as  not  only  an  application  for  a 
rehearing,  but  in  fact  a  rehearing.  We  think  perhaps  it  may  be 
advisable  to  handle  the  case  in  that  way,  and  thus  dispose  of  it 
upon  its  merits  at  this  tima  No  new  facts  regarding  the  mat- 
ter were  presented  to  the  Commission,  but  it  did  appear  that  in 
some  few  respects  there  had  been  certain  errors  made  in  the 
data  and  statements  presented  to  the  Commission  by  the  railway 
company.  These,  however,  are  not  so  material  as  to  justify  a 
reopening  of  the  case,  nor  would  they  in  the  opinion  of  the  Com- 
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mifloion  afford  ground  for  changing  the  deftermination  which  has 
previously  been  mada  It  may  not  be  out  of  place  here  to  restate 
a  few  of  the  facts  which  appear  in  the  record  in  this  case. 

About  two  years  ago  the  passenger  station  of  the  Buffalo, 
Kochester  and  Pittsburgh  Eailway  Company  at  West  Falls  was 
destroyed  by  fira  Since  that  time,  temporary  passenger  station 
facilities  have  been  provided  there  at  the  same  location.  An 
improved  brick  paved  state  highway  passes  through  the  hamlet 
of  West  Falls,  running  in  a  general  northerly  and  southerly 
direction.  This  improved  highway  crosses  the  tracks  of  the  rail- 
way company  at  or  near  the  site  of  the  former  passenger  station. 
The  freight  yard  is  also  located  near  that  site.  Passengers 
traveling  on  foot  or  in  vehicles  can  reach  the  present  station 
conveniently  by  means  of  the  improved  highway.  The  center  of 
the  hamlet  of  West  Falls  is  at  a  point  on  the  state  highway  about 
3,600  feet  southerly  from  the  site  of  the  old  station.  The  railway 
company  proposes  to  build  a  new  passenger  station  upon  the  old 
site,  and  claims  that  if  its  plans  are  carried  out  adequate  and 
proper  facilities  will  be  provided  for  passenger  and  freight 
traffic.  The  complainants  seek  to  have  the  new  passenger  station 
located  at  a  point  on  the  line  of  the  railway  about  1,300  feet 
westerly  from  the  center  of  the  hamlet  above  referred  to.  The 
new  site  is  now  reached  by  an  existing  country  highway  of  vary- 
ing grades  and  unimproved  in  any  respect  Some  of  the  inter- 
ested parties  have  agreed  to  donate  a  parcel  of  land  for  station 
purposes  at  the  point  in  question.  It  would  probably  entail  con- 
siderable more  expense  upon  the  railway  company  to  put  up  a 
station  at  the  site  proposed  by  the  complainants,  and  a  substan- 
tial amount  of  money  would  also  be  required  to  improve  the 
highway  so  as  to  make  a  suitable  approach  to  this  location  from 
the  center  of  the  village.  The  complainants  state  that  such  a 
road  will  be  provided,  together  with  a  cement  sidewalk.  How- 
ever, these  improved  approaches  do  not  now  exist,  and  there  is  no 
assurance  that  if  such  a  road  were  provided  it  would  be  properly 
maintained  by  the  town.  The  railway  company,  if  it  established 
its  station  at  this  point,  would  then  be  in  the  position  of  having  its 
passenger  station  at  least  a  half  a  mile  away  from  its  freight  sta- 
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tion  if  its  freight  yard  were  kept  at  its  present  location,  with  the 
additional  expense  and  inconvenience  which  would  be  entailed 
thereby.  It  is  very  doubtful  if  the  Commission  would  have  the 
power,  on  the  state  of  facts  presented  in  this  case,  to  require  such 
a  separation  of  passenger  and  freight  facilities  in  the  hamlet  of 
West  Falls;  it  certainly  could  not  be  urged  from  the  standpoint 
of  economy  in  operation.  Some  claim  has  been  made  that  the 
freight  facilities  are  now  inadequate,  but  the  representatives  of 
the  corporation  claim  that  when  its  plans  are  worked  out,  these 
facilities  will  be  adequate  for  all  purposes.  Primarily,  it  is  the 
opinion  of  the  Commission  that  the  location  of  a  passenger  sta- 
tion should  be  determined  by  the  railway  company,  as  it  is  pre- 
sumed to  know  best  where  such  a  station  should  be  located 
properly  to  serve  the  public.  While  there  may  be  certain  incon- 
veniences caused  to  some  of  the  residents  of  West  Falls  by  the 
rebuilding  of  the  passenger  station  on  the  old  site,  yet  from  all 
the  facts  which  appear  in  the  record  in  this  case,  it  is  apparent 
that  the  old  site  will  afford  better  accommodations  at  present,  in 
any  event,  than  the  site  which  has  been  proposed.  It  is  incum- 
bent upon  the  railway  company  to  provide  the  public  with  suit- 
able and  adequate  passenger  and  freight  facilities  at  West  Falls. 
If  it  should  develop  that  the  plans  of  the  railway  company  if 
followed  out  as  proposed  do  not  furnish  such  facilities,  the  Com- 
mission has  the  power  to  require  the  company  to  provide  them ; 
whether  or  not  the  views  of  the  representatives  of  the  railway 
company  are  correct  can  only  be  determined  by  actual  experience. 
It  is,  therefore,  incumbent  upon  the  railway  company,  before  it 
proceeds  with  its  plans,  to  be  fully  satisfied  that  such  facilities 
will  be  afforded  in  order  that  all  cause  for  complaint  as  to  either 
passenger  or  freight  facilities  may  be  obviated. 

The  Commission  has  not  attempted  to  pass  upon  the  plans  of 
the  railway  company  for  the  new  passenger  station  and  additional 
facilities  at  West  Falls,  and  the  fact  that  it  has  decided  this 
matter  adversely  to  the  complainants  is  not  to  be  taken  in  and  of 
itself  as  an  approval  of  such  plans.  In  our  opinion,  the  Com- 
mission could  not  possibly  justify  an  order  requiring  the  com- 
pany to  build  a  new  passenger  station  at  the  site  proposed  by  the 
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complainants;  and  having  in  mind  its  power  to  compel  the  cor- 
poration to  provide  adequate  facilities,  it  is  our  belief  that  the 
order  heretofore  made  in  this  matter  should  stand,  and  the  appli- 
cation for  a  rehearing  be  denied.  An  order  to  that  effect  shouM 
be  entered,  accordingly. 

All  concur  except  Commissioner  Hodson,  who  did  not  partici- 
pate in  this  decision. 


In  the  Matter  of  the  Complaint  of  Isaac  Smith  against  Wynants- 
KiLL  Hydho-Elbctbic  Company  Alleging  Failure  to  FumL^h 
Electricity  to  his  Summer  Residence  after  Bequest 

Case  No.  6670 

(Public  Service  Ck)mmi88ion,  Second  District,  September  10,  1916) 

Failure  of  a  hydro-electric  company  to  furnish  electricity  for  part  of  the 
year  to  a  summer  resident. 

The  complainant  alleges  that  the  Wynantakill  Hydro-Electric  Company 
has  failed  to  give  service  at  his  summer  residence,  on  stipulation 
between  the  Wynantskill  company  and  the  complainant,  in  the  town  of 
North  Greenbush,  Rensselaer  county,  N.  Y.  It  was  arranged  that  the 
company  connect  up  its  line  with  the  complainant's  house.  This  arrange- 
ment was  approved  by  the  Commission,  with  leave  to  the  respondent  to 
notify  the  Commission  on  or  before  May  5,  1917,  whether  it  has  connected 
its  line. 

By  the  Commission. — A  hearing  upon  this  complaint  was  held 
at  the  office  of  the  Commission  in  the  city  of  Albany,  N.  Y.,  on 
September  11,  1916.  John  P.  Judge  of  Troy,  N.  Y.,  appeared 
for  the  complainant,  and  C.  C.  Hastings,  the  president  of  the 
Wyantskill  Hydro-Electric  Company,  appeared  on  behalf  of  that 
corporation. 

It  developed  on  the  hearing  that  the  complainant  would  be  satis* 
fied  if  his  premises  were  connected  up  with  the  lines  of.  the 
respondent  by  May  5th  of  the  year  1917,  as  he  only  requires 
electric  energy  during  the  summer  season.  The  respondent  is 
willing  to  connect  up  his  service  provided  the  complainant  fur- 
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nishes  the  necessary  wire  to  take  the  electricity  from  the  nearest 
pole  of  the  respondent  to  the  residence  of  the  complainant,  if  the 
complainant  will  furnish  at  his  own  expense  the  brackets  required 
to  attach  these  wires  to  the  house  and  will  also  have  these  service 
wires  connected  with  the  wiring  in  the  house.  The  complainant 
having  expressed  his  willingness  to  comply  with  these  requirements 
of  the  respondent  and  Mr.  Hastings  having  indicated  his  willing- 
ness to  connect  up  with  the  service  as  herein  outlined  on  or  before 
May  1,  1917,  it  is 

Ordered:  1.  That  the  Wyantskill  Hydro-Electric  Company 
connect  up  its  lines  with  the  residence  of  the  complainant  in  the 
town  of  North  Greenbush,  Rensselaer  county,  N".  Y.,  and  furnish 
the  complainant  with  electric  energy  therein,  provided  the  said 
complainant  shall  supply  at  his  own  expense  a  sufBcient  amount 
of  wire  of  the  proper  size  to  properly  connect  up  his  residence 
with  the  lines  of  the  respondent  and  also  the  brackets  required 
to  support  said  wires  on  the  outside  of  the  house  and  also  connect 
up  said  service  wires  with  the  inside  wiring.  Upon  compliance 
with  these  conditions  by  the  complainant,  the  respondent  shall 
supply  the  service  required  by  the  complainant  upon  his  agreeing 
to  take  the  service  in  accordance  with  the  rules  and  regulations 
of  the  respondent. 

2.  That  the  respondent  shall  notify  this  Commission  in  writing 
on  or  before  the  25th  day  of  September,  1916,  whether  it  will  obey 
the  terms  of  this  order  and  comply  with  the  same  in  all  respects. 

3.  That  the  respondent  shall  notify  the  Commission  in  writing 
on  or  before  May  5,  1917,  whether  or  not  it  has  connected  its  lines 
with  the  residence  of  the  complainant  as  herein  provided  and  is 
then  prepared  to  furnish  the  complainant  with  electric  energy  for 
use  upon  said  premises. 
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In  the  Matter  of  the  Petition  of  Bombay  Electbic  Cobpobation, 
under  Section  68  of  the  Public  Service  Commissions  Law,  for 
Permission  to  Construct  in  the  Town  of  Bombay,  Franklin 
County,  an  Electric  Plant  Including  Poles,  Wires,  Conduits  and 
Appurtenances  for  Transmitting  and  Furnishing  to  the  Public 
Electricity  for  Light,  Heat  or  Power  and  for  Approval  of  the 
Exercise  of  Rights  and  Privil^es  under  a  Franchise  Therefor 
Received  From  the  Town 

Case  No.  5679 

(Public  Service  Ck>mmiBBion,  Second  District,  September  10,  1916) 

Electric  Ught  companieB  —  application  of  the  Bombay  Electric  Corporation  for 
leave  to  constmct  an  electric  plant  in  the  town  of  Bombay,  Franklin 
county. 

In  the  town  of  Bombay,  Franklin  cotmty,  N.  Y.,  there  is  no  corpora- 
tion engaged  in  supplying  electric  energy,  and  this  application  is  for 
the  purpose  of  relieving  that  situation.  Permission  granted  by  the 
Commission  and  a  local  franchise  given  to  the  said  company  by  the  town 
board  of  Bombay  approved  with  the  usual  restrictions. 

By  the  Commission. —  The  application  of  the  Bombay  Electric 
Corporation  for  permission  to  exercifle  a  franchise  and  construct 
an  electric  plant  in  the  town  of  Bombay,  Franklin  county,  N.  Y., 
was  filed  with  this  Commission  on  August  7,  1916.  Proof  of  pub- 
lication of  notice  of  the  application  was  duly  filed  with  the  Com- 
mission on  September  12,  1916.  A  hearing  was  held  at  the  office 
of  the  Commission  in  the  city  of  Albany,  N.  Y.,  on  September  14, 
1916,  at  which  time  LeRoy  M.  Kellas  of  Malone,  N.  Y.,  appeared 
on  behalf  of  the  petitioner  and  no  one  appeared  in  opposition  to 
the  application.  There  is  no  other  corporation  engaged  in  supply- 
ing electric  energy  in  the  town  of  Bombay  and  the  hamlet  of  the 
same  name  at  the  present  time.  The  granting  of  this  application 
will  enable  the  residents  of  this  community  to  have  electricity  for 
use  in  their  homes  and  also  to  have  electric  lights  in  the  streets. 
The  town  board  of  the  town  of  Bombay  granted  the  Bombay  Elec- 
tric Corporation  a  franchise  on  the  15th  day  of  August,  1916, 
permitting  it  to  operate  in  said  town  for  a  period  of  ninety-nine 
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years,  a  certified  copy  of  said  franchise  forming  a  part  of  the 
record  in  this  casa  The  Commission  having  determined  after  due 
deliberation  that  the  construction  of  an  electric  plant  in  the  town  of 
Bombay  and  the  exercise  of  said  franchise  therein  by  the  Bombay 
Electric  Corporation  are  necessary  and  convenient  for  the  public 
service,  it  is 

Ordered:  1.  That  pursuant  to  the  provisions  of  section  68  of 
the  Public  Service  Commissions  Law,  the  permission  and  approval 
of  this  Commission  be  and  they  hereby  are  given  to  the  Bombay 
Electric  Corporation  to  construct,  maintain  and  operate  an  electric 
plant  with  transmission  and  distribution  lines  in. the  town  of 
Bombay,  Franklin  county,  N.  Y.,  and  to  exercise  all  the  rights 
and  privileges  set  forth  in  the  franchise  granted  to  it  by  the 
authorities  of  said  town  on  August  15,  1916. 

2.  That  this  order  is  not  intended  to  and  shall  not  be  construed 
to  authorize  any  construction  work  in  or  upon  any  State  or  county 
highway  unless  and  until  the  consent  to  and  approval  of  such  con- 
struction work  shall  have  first  been  duly  given  by  the  State  Com- 
mission of  Highways. 


'  In  the  Matter  of  the  Application  of  the  Ithaca  Gas  and  Electkio 
Coepokation,  under  Section  69  of  the  Public  Service  Com- 
missions Law,  for  Authority  to  Issue  $80,000  Common  Capital 
Stock 

Case  No.  5456 

(Public  Service  CommiBsion,  Second  District,  September  20,  1016) 

Gas  and  electric  companies  —  application  of  the  Ithaca  Gas  and  Electric  Cor- 
poration for  leave  to  issue  $67,600  of  its  common  capital  stock  at  par. 

The  Ithaca  Gas  and  Electric  Corporation  filed  its  petition  March  1, 

1915,  for  leave  to  issue  certain  common  capital  stock  at  par,  and  on 
reference  of  the  same  to  the  division  of  capitalization  a  report  was  made 
as  of  April  13,  1916,  and  on  April  23,  1916,  the  gas  engineer  of  the 
Commission  filed  his  report.    The  electrical  engineer  reported  May  20, 

1916,  and  the  final  report  of  the  division  of  capitalisation  was  made 
June  16,  1916.  A  supplemental  application  was  made  July  29,  1916, 
and  as  the  result  of  the  investigations  the  Commission  granted  permrs- 
sion  to  the  corporation  to  issue  $67,600  of  its  common  capital  stock  at 
par  for  purposes  therein  specified. 
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By  the  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  proposed  jotirnal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding,  dated 
Jun^  16,  1916,  which  on  June  26,  1916,  was  sent  to  the  corpora- 
tion, such  entries  being  listed  on  pages  18  and  19  thereof,  shall  be 
entered  on  the  books  of  the  Ithaca  Gas  and  Electric  Corporation, 
and  that  within  thirty  days  from  the  service  of  this  order  verified 
proof  shall  be  submitted  to  this  Commission  that  such  entries  have 
been  mada 

2.  That  the  Ithaca  Gas  and  Electric  Corporation  is  hereby 
authorized  to  issue  $67,600  par  value  of  its  common  capital  stock, 
which  shall  be  sold  at  a  price  not  less  than  the  par  value  thereof 
to  realize  proceeds  of  at  least  $67,600. 

3.  That  said  stock  of  the  total  par  value  of  $67,600  so  author- 
ized or  the  proceeds  thereof  to  the  amount  of  $67,600  shall  be  used 
solely  and  exclusively  for  the  following  purposes : 

(a)  For  the  reimbursement  of  the  treasury  of  the 
petitioner  for  moneys  actually  expended  from 
income  for  the  acquisition  of  assets  during  the 
calendar  years  1914  and  1915,  not  obtained  from 
the  issue  of  stocks,  bonds,  notes  or  other  evidence 

of  indebtedness  of  such  corporation $21,094  44 

(b)  For  the  payment  of  accrued  taxes  owing  at 
December  31,"^  1915 5,330  96 

(c)  For  working  capital 41,300  00 

$67,728  40 
Deduct  excess  proceeds  of  bonds  authorized  in 

Case  No.  6486 143  44 

* 

•  — i— — — ^— — ^— 

$67,581  96 

Excess $18  04 


in  so  far  as  the  same  may  be  applicable,  provided : 

(1)  That  such  working  capital  shall  not  be  disbursed  by  such 
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company  for  purposes  properly  chargeable  to  income,  but  shall  be 
retained  to  enable  the  company  to  carry  its  accounts  receivable 
and  to  provide  a  sufBcient  amount  of  materials  and  supplies  to 
economically  transact  its  business. 

4.  That  if  the  said  stock  of  the  total  par  value  of  $67,600  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $67,600,  no  portion  of  the 
proceeds  of  such  sale  in  excess  of  $67,641.96  shall  be  used  for  any 
purpose  without  the  further  order  of  this  Conunission. 

6.  That  the  Ithaca  Gas  and  Electric  Corporation  shall  for  each 
six  months'  period  ending  December  thirty-first  and  June  thirtieth 
file  not  more  than  thirty  days,  from  the  end  of  such  period  a  verified 
report  showing: 

(a)  What  stock  has  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein  and 
the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  stock  was  sold. 

(c)  What  proceeds  were  realized  from  such  sala 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  The  amount  used  during  such  period  of  the  proceeds  of  the 
stock  herein  authorized  for  the  purpose  specified  herein. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disi>osed  of  and  the  proceeds  used  and 
expended  in  accordance  with  the  authority  contained  herein,  and 
if  during  any  period  no  stock  was  sold  or  disposed  of  or  proceeds 
used  or  expended,  the  report  shall  set  forth  such  fact. 

6.  That  the  Ithaca  Gas  and  Electric  Corporation  is  hereby 
authorized  to  sell  the  676  shares,  each  of  the  par  value  of  $100, 
aggregating  a  total  par  value  of  $67,600,  of  common  capital  stock 
herein  authorized  to  be  issued,  to  the  Associated  Gas  and  Electric 
Company,  and  the  Associated  Gas  and  Electric  Company  is  hereby 
authorized  to  acquire  and  hold  such  stock  of  the  Ithaca  Gas  and 
Electric  Corporation,  so  authorized. 

7.  It  is  nevertheless  expressly  provided  that  in  all  respects  other 
than  as  directed  in  ordering  clause  No.  1  hereof,,  this  order  shall 
not  be  effective,  and  particularly  that  no  stock  shall  be  issued  or 
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sold  hereunder  by  the  applicant^  nor  shall  the  issue  or  sale  of  any 
such  stock  be  deemed  to  have  been  approved  and  authorized  by  this 
Commission  unless  and  until  compliance  with  the  requirements 
of  ordering  clause  No.  1  of  this  order  shall  have  been  made, 
reported  to  and  approved  as  sufficient  by  this  Commission. 

8.  That  the  authority  contained  in  this  order  to  issue  stock  is 
upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
stock  is  issued  pursuant  hereto  and  within  thirty  days  from  the 
service  hereof,  the  said  company  shall  file  with  this  Commission 
a  satisfactory  verified  stipulation  duly  authorized  by  its  board  of 
directors,  accepting  thiai  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  incoma 


In  the  Matter  of  the  Application  of  the  Geanville  Electeio  and 
Gas  Company,  under  Section  69  of  the  Public  Service  Com- 
missions Law,  for  Authority  to  Issue  Additional  Bonds 

Case  'No.  4529 

(Public  Service  Commission,  Second  District,  September  20,  1016) 

Gas  and  electric  companies  —  application  of  the  Granville  Electric  and  Gas 
Company  for  leave  to  issue  certain  of  its  5  per  cent  bonds  under  an 
outstanding  mortgage. 

The  Granville  Electric  and  Gas  Company  requested  permission  to  issue 
$16,000  face  value  of  its  5  per  cent  thirty-year  first  and  refunding  mort- 
gage gold  bonds  under  a  certain  indenture  dated  October  1,  1012,  given 
to  the  Guaranty  Trust  Company  of  New  York,  as  trustee,  to  secure  an 
authorized  issue  of  a  total  face  value  of  $400,000.  The  Commission 
having  made  examination  of  the  facts  upon  which  the  application  is 


320  State  Department  Beforts 


Public  Service  Commiaaion,  Second  District 


ba^ed,  authorized  the  company  to  issue  the  same,  and  also  to  issue 
$12,800  par  value  of  its  common  capital  stock  to  be  sold  at  not  less  than 
par;  such  permission  in  each  case  to  be  subject  to  the  usual  restrictions. 

Petition  filed  September  29,  1914. 

Eeport  of  division  of  capitalization  dated  April  30,  1916. 

Report  of  gas  engineer  dated  June  7,  1916. 

Eeport  of  electrical  engineer  dated  April  19,  1916. 

Final  report  of  division  of  capitalization  dated  May  20, 1916. 

Supplemental  and  amendatory  petition  filed  July  9,  1916. 

Supplement  to  final  report  dated  Sej^tember  18,  1916, 

By  the  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding,  dated 
May  20,  1916,  as  amended  by  supplement  thereto,  dated  Septem- 
ber 18,  1916,  which  on  May  26,  and  September  18,  1916,  respec- 
tively, were  sent  to  the  corporation,  such  entries  being  numbered  1, 
3  and  5  of  the  former  and  2,  4,  6,  and  7  of  the  latter,  shall  be 
entered  upon  the  books  of  the  Granville  Electric  and  Gas  Company, 
and  that  within  thirty  days  from  the  service  of  this  order  verified 
proof  shall  be  submitted  to  this  Commission  that  such  entries  have 
been  made. 

2.  That  the  Granville  Electric  and  Gas  Company  is  hereby 
authorized  to  issue  $16,000  face  value  of  its  6  per  cent  thirty-year 
first  and  refunding  mortgage  gold  bonds  under  a  certain  indenture, 
dated  October  1,  1912,  given  to  the  Guaranty  Trust  Company  of 
New  York,  trustee,  to  secure  an  authorized  issue  of  a  total  face 
value  of  $400,000. 

3.  That  the  Granville  Electric  and  Gas  Company  is  hereby 
authorized  to  issue  $12,800  par  value  of  its  common  capital 
stock,  which  shall  be  sold  at  a  price  not  less  than  the  par  value 
thereof  to  give  net  proceeds  of  at  least  $12,800. 

4.  That  said  bonds  of  the  total  face  value  of  $16,000  shall  be 
sold  for  not  less  than  80  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  at  least  $12,800. 
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5.  That  said  securities  of  the  par  and  face  value  of  $28,800  so 
authorized  or  the  proceeds  thereof  to  the  amount  of  $25,600  shall 
be  used  solely  and  exclusively  for  the  payment  of  indebtedness 
outstanding  at  December  31,  1914,  as  set  forth  in  the  final 
report  of  the  division  of  capitalization  of  the  Commission,  dated 
May  20,  1916,  or  the  renewals  thereof,  $25,601.60.  Amount 
unprovided  for,  $1.60. 

6.  That  if  the  said  securities  of  the  total  face  and  par  value  of 
$28,800  shall  be  sold  at  such  price  as  will  enable  the  company  to 
realize  net  proceeds  of  more  than  $25,601.60,  no  porticm  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum  shall  be 
used  for  any  purpose  without  the  further  order  of  this  Com- 
mission. 

7.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Granville  Electric 
and  Gas  Company  unless  any  such  hypothecation  or  pledge  shall 
have  been  expressly  approved  and  authorized  by  this  Commission. 

8.  That  the  Granville  Electric  and  Gas  Company  shall  for 
each  six  months'  period  ending  December  31st  and  June  30th  file 
not  more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sala 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  the  amount  expended  for  the  purpose  specified 
herein  during  such  period  of  the  proceeds  of  the  securities 
authorized  and  the  account  or  accounts  under  the  uniform  systems 
of  accoimts  for  electrical  and  gas  corporations  to  which  the  expendi- 
tures for  such  purpose  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securi- 
ties shall  have  been  sold  or  disposed  of  and  the  proceeds  expended 
in  accordance  with  the  authority  contained  herein  and  if  during 
any  period  no  securities  were  sold  or  disposed  of  or  proceeds 

expended,  the  report  shall  sot  forth  such  fact. 
State  Dept.  Kept. —  Vol.  10        21 
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9.  That  the  fixed  capital  accounts  of  the  Granville  Electric  and 
Gas  Company  as  corrected  by  the  journal  entries  which  have 
been  made  by  the  petitioner  herein  as  aforesaid,  having  been 
carefully  checked,  and  being  as  nearly  as  may  be  ascertained  a 
true  statement  of  the  same,  the  separation  of  such  accounts 
between  fixed  capital  installed  prior  to  December  31,  1908,  and 
fixed  capital  installed  since  December  31,  1908,  is  no  longer 
necessary,  and  the  petitioner  herein  shall  debit  and  credit  all 
entries  in  connection  with  fixed  capital  to  the  appropriate  fixed 
capital  accounts  prescribed  in  the  uniform  system  of  accounts 
for  gas  and  electrical  corporations  covering  expenditures  for  fixed 
capital  installed  since  December  31,  1908. 

10.  That  the  amount  herein  authorized  to  be  debited  to  the 
account  ^^unamortized  replacement  and  depreciation  suspense" 
shall  be  amortized  by  credits  thereto  and  charges  to  the  account 
"other  contractual  deductions  from  income"  by  the  application 
annually  of  all  the  net  income  of  the  company  to  such  purpose, 
provided  that  the  amortization  of  the  first  named  account  shall 
not  be  effective  until  the  net  income  of  the  company  shall  have 
overcome  the  deficit  as  of  December  31,  1914,  of  $16,161.64, 
shown  on  the  corrected  balance  sheet  of  the  supplement  to  the 
final  report  of  the  division  of  capitalization,  dated  September  18, 
1916. 

11.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  securities  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
sale  of  any  such  securities  be  deemed  to  have  been  approved  and 
authorized  by  this  Commission  unless  and  until  compliance  with 
the  requirements  of  ordering  clause  No.  1  of  this  order  shall 
have  been  made,  reported  to  and  approved  as  sufficient  by  this 
Commission. 

12.  That  the  authority  contained  in  this  order  to  issue  securi- 
ties is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof  and 
before  any  securities  are  issued  pursuant  hereto  anH  within 
thirty  days  of  the  service  hereof  the  said  company  shall  file  with 
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this  Commissioii  a  satisfactory  verified  stipulation  duly  author- 
ized by  its  board  of  directors^  accepting  this  order  with  all  its 
terms  and  conditions^  and  such  order  shall  be  void  and  of  no 
force  or  effect  until  such  stipulation  shall  have  been  filed  as 
required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
securities  herein  authorized  is  reasonably  required  for  the  pur- 
pose specified  in  this  order,  and  that  such  purpose  is  not  in  whole 
or  in  part  reasonably  chargeable  to  operating  expenses  or  to 
income. 


In  the  Matter  of  the  Petition  of  the  Deposit  Electric  Com- 
pany, under  Section  69,  Public  Service  Commissions  Law,  for 
Authority  to  Issue  $115,000  Common  Capital  Stock 

Case  No.  5516 

(Public  Service  Commission,  Second  District,  September  20,  1916) 

The  Deposit  Electric  Company  authorised  to  issue  certain  of  its  common 
capital  stock  at  par  for  purposes  specified. 

The  petition  of  the  Deposit  Electric  Company  for  permission  to  issue 
certain  common  capital  stock  was  filed  on  April  26,  1916,  referred  to  the 
division  of  capitalizi^tion,  which  reported  thereon  June  6,  1916,  and  also 
to  the  electrical  engineer,  who  filed  his  report  July  18,  1916,  and  on 
August  31,  1916,  the  final  report  of  the  division  of  capitalization  was 
made.  Upon  the  petition  and  the  said  reports,  the  Commission  author- 
ized the  company  to  issue  $115,000  par  value  of  its  common  capital  stock, 
to  be  sold  at  not  less  than  par,  and  the  proceeds  thereof  to  be  used  for 
specific  purposes  set  forth  in  the  order. 

By  the  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding  dated 
August  31,  1916,  which  on  the  same  day  was  sent  to  the  corpo- 
ration, such  entries  being  listed  on  pages  19  to  25   inclusive 
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thereof,  shall  be  entered  upon  the  books  of  the  Deposit  Electric 
Company,  and  that  within  thirty  days  from  the  service  of  this 
order  verified  proof  shall  be  submitted  to  the  (Commission  that 
such  entries  have  been  made,  provided  that  the  amount  charged  to 
land  devoted  to  electric  operations  in  said  journal  entries  is  not 
a  present  determination  by  the  Conmiission  of  iJie  amount  which 
is  properly  includible  in  that  account  and  that  this  case  is  hereby 
continued  on  the  records  of  the  Commission  until  a  determina- 
tion of  the  cost  to  the  Deposit  Electric  Company  of  its  property, 
chargeable  to  that  account,  is  made  and  the  books  of  said 
company  made  to  agree  with  facts  to  the  satisfaction  of  this 
Commission. 

2.  That  the  Deposit  Electric  Company  is  hereby  authorized  to 
issue  $115,000  par  value  of  its  common  capital  stock  which  shall 
be  sold  at  a  price  not  less  than  the  par  value  thereof  to  give  net 
proceeds  of  at  least  $115,000. 

3.  That  said  stock  of  the  par  value  of  $116,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $115,000  shall  be  used 
solely  and  exclusively  for  the  following  purposes: 

(a)  For  the  discharge  of  first  mortgage  5  per  cent 
30  year  gold  bonds  outstanding  at  December  31, 

1915,  of  the  face  value  of $48,000  00 

(b)  For  the  discharge  of  unfunded  debt  outstand- 
ing at  December  31,  1915,  or  the  renewals 
thereof  as  follows: 

Bills  payable   $44,900  00 

Accounts  payable    2,428  52 

Interest  matured  and  unpaid 10,462  50 

Interest  accrued  on  bonds 200  00 

57,991  02 

(c)  For  working  capital 9,008  98 


$115,000  00 


in  so  far  as  the  same  may  be  applicable,  provided : 

(1)   That  such  refunding  of  outstanding  first  mortgage  bonds 
shall  be  effected  within  two  years  after  the  date  of  this  order. 
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(2)  That  such  working  capital  shall  not  be  disbursed  by  such 
company  for  purposes  properly  chargeable  to  income  but  shall  be 
retained  to  enable  the  company  to  carry  its  accounts  receivable 
and  to  provide  a  sufficient  amount  of  materials  and  supplies  to 
economically  transact  its  business. 

4.  That  if  the  said  stock  of  a  total  par  value  of  $115,000 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $115,000  no  portion 
of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum 
shall  be  used  for  any  purpose  without  an  express  order  of  the 
Commission. 

6.  That  the  Deposit  Electric  Company  shall  £or  each  six 
months'  period  ending  December  thirty-first  and  June  thirtieth 
file  not  more  than  thirty  days  from  the  end  of  such  period  a 
verified  report  showing: 

(a)  What  stock  has  been  sold,  exchanged  or  otherwise  disposed 
of  during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  stock  was  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  stock 
herein  authorized  and  such  report  shall  show  for  each  of  said 
purposes  to  what  account  or  accounts  under  the  uniform  system 
of  accounts  for  electrical  corporations  the  expenditures  for  such 
purposes  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authoritjr  contained  herein,  and  if  during  any 
period  no  stock  was  sold  or  disposed  of  or  proceeds  expended,  the 
report  shall  set  forth  such  fact 

6.  That  the  fixed  capital  accounts  of  the  Deposit  Electric  Com- 
pany as  corrected  by  the  journal  entries  which  have  been  made  by 
the  petitioner  herein  as  aforesaid,  having  been  carefully  checked, 
and  being  as  nearly  as  may  be  ascertained  a  true  statement  of  the 
same,   the  separation  of   such   accounts  between   fixed  capital 
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installed  prior  to  December  31,  1908,  and  fixed  capital  installed 
since  December  31,  1908,  is  no  longer  necessary  and  the  petitioner 
herein  shall  debit  and  credit  all  entries  in  connection  with  fixed 
capital  to  the  appropriate  fixed  capital  accounts  prescribed  in  the 
uniform  system  of  accounts  for  electrical  corporation  covering 
expenditures  for  fixed  capital  installed  since  December  81,  1908. 

7.  That  the  uniform  system  of  accounts  for  electrical  corpo- 
rations is  hereby  amended  in  its  application  to  the  accounts  of 
the  Deposit  Electric  Company  in  so  far  as  is  necessary  so  that 
all  charges  on  account  of  retirements  of  fixed  capital  shall  be 
charged  to  the  account  "  accrued  amortization  of  capital "  hereto- 
fore created  and  as  maintained  by  credits  to  the  same  and 
charged  to  "  operating  expenses  —  general  amortization,"  as  pro- 
vided in  the  uniform  system  of  accounts  applicable  to  said 
corporation. 

8.  That  the  amount  herein  authorized  to  be  debited  to  the 
account  '^unamortized  replacement  and  depreciation  suspense" 
shall  be  amortized  by  credits  thereto  and  debits  to  the  account 
''other  contractual  deductions  from  income"  according  to  the 
following  schedule: 

Calendar 
Year.  Amount. 

1916    $324  30 

1917  1,600  00 

1918  1,600  00 

1919  1,600  00 

1920  1,600  00 

1921  1,600  00 

Total $8,324  80 


provided  that  the  said  company  is  authorized  to  amortize  the 
said  sum  more  rapidly  than  herein  provided  if  it  so  desires  by 
crediting  the  account  unamortized  replacement  and  depreciation 
suspense  and  debiting  the  account  corporate  surplus  with  the 
excess  so  credited  over  the  amount  required  as  shown  by  the 
foregoing  schedule. 
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9.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  1  hereof  this  order 
shall  not  be  effective,  and  particularly  that  no  stock  diall  be  issued 
or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or  sale  of 
any  such  stock  be  deemed  to  have  been  approved  and  authorized 
by  this  Commission  unless  and  until  compliance  with  the  require- 
ments of  ordering  clause  'No.  1  of  the  order  shall  have  been  made^ 
reported  to  and  approved  as  sufficient  by  this  Commission. 

10.  That  the  authority  contained  in  this  order  to  issue  securi- 
ties is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof  and 
before  any  securities  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  hereof,  the  said  company  shall  file  with  the 
Commission  a  satisfactory  verified  stipulation  duly  authorized  by 
its  board  of  directors  accepting  this  order  with  all  its  terms  and 
conditions,  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of 
the  Commission  the  money  to  be  procured  by  the  issue  of  said 
stock  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  Hudson  Vallky  Railway 
CoMPATTY,  under  Section  184  of  the  Railroad  Law,  for  Approval 
of  a  Declaration  of  Abandonment  of  a  Portion  of  its  Con- 
structed Route  from  Ballston  Junction  to  Saratoga  Springs 

Case  No.  5689 

(Public  Service  Commission,  Second  District,  September  20,  1016) 

Electric  railways  —  The  Hudson  Valley  Railway  Company  asks  for  permission 
to  abandon  a  portion  of  its  main  line. 

The  Hudson  Valley  Kailway  Company  is  operating  its  through  cars 
between  Saratoga  Springs  and  Mechanicville  over  the  double  track  line 
between  Saratoga  Springs  and  Ballston  Spa,  adjoining  the  main  line  of 
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ihe  Delaware  and  Hudaon  Company.  It  operates  only  local  cara  hourly 
from  7:35A.M.to5:35p.  M.  between  Saratoga  Springs  and  Ballaton  Spa, 
and  this  local  trackage  is  what  it  now  seeks  to  abandon.  The  line  asked 
to  be  abandoned  and  the  double  track  line  are  close  together,  and  rail- 
way sendee  will  not  be  entirely  done  away  with  thereby.  Applicatioii 
approved. 

By  the  Commission. —  On  August  30,  1916,  the  Hudson  Val- 
ley Railway  Company  filed  with,  the  Commission  a  petition  pray- 
ing for  the  approval  of  the  Commission  to  the  abandonment  of 
that  portion  of  the  main  line  of  the  corporation  between  Ballston 
Junction  in  the  town  of  Milton,  Saratoga  county,  and  the  high- 
way in  the  city  of  Saratoga  Springs  leading  from  the  Geyser  to 
Saratoga  laka  A  hearing  was  held  by  the  Commission  at  the 
court  house  in  the  village  of  Ballston  Spa  on  September  14,  1916, 
at  which  time  the  petitioner  filed  proof  of  publication  of  notice  of 
the  application  for  permission  to  abandon  the  portion  of  its  line 
aforesaid.  The  petitioner  appeared  by  James  McPhillips,  its 
attorney,  and  the  village  of  Ballston  Spa  was  represented  by  its 
attorney,  E.  S.  Coons,  and  the  president  of  the  village^  Giarles 
Frerkson.  The  petitioner  showed  that  at  the  present  time  it  is 
operating  its  through  cars  between  Saratoga  Springs  and 
Mechanicville  over  the  double  track  line  between  Saratoga 
Springs  and  Ballston  Spa,  which  adjoins  the  main  line  of  the 
Delaware  and  Hudson  Company  and  that  it  only  operates  local 
cars  hourly  from  7:35  a.  m.  to  5:35  p.  m.  between  Saratoga 
Springs  and  Ballston  Spa  over  that  portion  of  the  line  which  it 
seeks  to  abandon.  There  appears  to  be  no  good  reason  for  main- 
taining three  tracks  between  Saratoga  Springs  and  Ballston  Spa 
for  the  traffic  passing  back  and  forth  betweem  these  places  by 
means  of  trolley  cars.  The  line  which  it  is  proposed  to  abandon 
and  the  double  track  line  now  being  used  for  through  traffic  by 
both  the  petitioner  and  the  Schenectady  Railway  Company  are 
not  very  far  apart  for  a  considerable  portion  of  the  distance 
between  the  Geyser  and  Ballston  Spa,  and  people  living  along  the 
line  which  is  to  be  abandoned  will  not  be  entirely  deprived  of 
railway  service  thereby.  The  figures  presented  by  the  petitioner 
clearly  showed  that  its  old  line,  so  called,  which  it  now  seeks  to 
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abandon,  is  being  operated  at  a  loss,  and  there  is  no  reason  to 
believe  that  there  will  ever  be  any  substantial  increase  in  travel 
along  this  line. 

The  only  real  objection  which  was  made  to  the  abandonment 
was  by  some  of  the  people  who  reside  at  Gray's  croflsing^  so  called^ 
who  can  now  ride  on  the  present  line  of  the  Hudson  Valley 
Eailway  Company  from  that  point  into  the  village  of  Ballston  for 
five  cents  whereas  the  fare  from  the  same  crossing  into  the  village 
of  Ballston  Spa  on  the  new  line  over  which  the  cars  of  the  Hud- 
son Valley  Railway  Company  will  be  operated  and  over  which  the 
cars  of  the  Schenectady  Railway  Company  are  now  operated  is 
ten  cents.  This  is  due  entirely  to  the  location  of  the  fare  limits 
on  the  two  lines.  The  general  manager  of  the  petitioner  stated 
that  a  check  had  recently  been  made  of  the  travel  between  Gray's 
crossing  and  Ballston  Spa  on  the  lines  of  the  Hudson  Valley 
Railway  Company  and  the  average  was  from  four  to  six  passengers 
a  day. 

At  the  present  time,  the  people  in  the  village  of  Ballston  Spa 
by  walking  to  a  point  known  as  Ballston  Junction  on  the  line  of 
the  Schenectady  Railway  Company,  are  able  to  ride  to  Saratoga 
for  ten  cents.  If  the  fare  limit  should  be  extended  to  Grav's 
crossing  so  as  to  accommodate  the  people  who  use  the  cars  at  that 
point,  the  people  in  Ballston  Spa  could  not  conveniently  walk  to 
that  fare  limit  and  the  result  would  be  that  they  would  be  obliged 
to  pay  a  five  cent  fare  in  order  to  take  them  to  Gray's  crossing 
and  a  ten  cent  fare  from  that  point  to  Saratoga  making  the  full 
fare  fifteen  cents  instead  of  ten  cents  as  it  is  now  from  Ballston 
Junction  to  Saratoga  Springs.  This  would  impose  a  serious  hard- 
ship upon  the  people  at  Ballston  Spa.  There  are  several  thou- 
sand residents  in  Ballston  Spa,  many  of  whom  travel  back  and 
forth  between  that  village  and  Saratoga  Springs,  and  it  would 
not  seem  reasonable  to  require  them  to  pay  a  higher  rate  of  fare  to 
go  to  Saratoga  by  changing  the  existing  fare  limit  to  accommodate 
the  people  at  Gray's  crossing.  It  seems  to  be  for  the  good  of  the 
greatest  number  to  keep  the  fare  limit  on  the  lines  of  the  Schenec- 
tady Railway  Company  as  at  present,  at  least,  so  far  as  the 
present  situation  is  concerned. 
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The  papers  filed  by  the  petitioner  indicate  that  it  has  complied 
with  the  requirements  of  section  184  of  the  Railroad  Law  of  the 
State  of  New  York.  The  abandonment  of  that  portion  of  the 
old  line  of  the  Hudson  Valley  Railway  Company  as  set  forth  in 
the  petition  seems  to  be  fully  justified  and  the  Commission  has 
determined  after  due  deliberation  that  such  abandonment  should 
be  approved.    It  is,  therefore, 

Ordered,  1.  That  the  declaration  of  abandonment  by  the  Hud- 
son Valley  Railway  Company  of  that  portion  of  its  line  between 
what  is  known  as  Ballston  Junction  in  the  town  of  Milton,  Sara- 
toga counly,  and  the  highway  in  the  city  of  Saratoga  Springs, 
leading  from  the  Geyser  to  Saratoga  lake  be  and  the  same 
hereby  is  approved. 

2.  That  the  secretary  of  this  Commission  be  and  he  hereby  is 
directed  to  indorse  such  approval  upon  the  declaration  of  abandon- 
ment as  provided  in  section  184  of  the  Railroad  Law  of  the 
State  of  New  York. 


In  the  Matter  of  the  Complaint  of  John  P.  Draney,  Frank  E. 
Caij)wei.l^  and  John  F.  Tynan  of  Poughkeepsie  against 
Central  Hudson  Gas  and  Elbotrio  Company,  Asking  that 
the  Company  Extend  its  Mains  in  Innis  Avenue  and  Furnish 
Premises  of  Complainants  With  Gas 

Case  No.  5571 

(Public  Service  Commission,  Second  District,  September  26,  1016) 

Avtbority  of  Commission,  where  a  bnildins  Is  more  than  zoo  feet  from  the 

line  of  a  gas  corporation,  in  regard  to  compelling  service. 
Manner  in  which  Commission  must  exercise  its  discretion  in  such  case. 

Section  62  of  the  Transportation  Corporations  Law  makes  it  the  abso- 
lute duty  of  a  gas  corporation,  subject  to  the  conditions  of  that  section, 
to  supply  gas  to  the  owner  or  occupant  of  any  building  or  premises  within 
100  feet  of  its  mains.  If  the  difference  be  more  than  100  feet,  the  Com- 
mission may  require  service  to  be  rendered  if  it  be  reasonable  so  to  do. 

On  an  application  for  an  order  requiring  service  beyond  100  feet,  the 
Commission  must  determine  first  whether  it  is  reasonable  to  require 
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service  to  be  rendered;  and  next,  if  it  determines  that  it  is  reasonable 
to  require  such  service,  to  fix  the  terms  upon  which  it  should  be  rendered. 
Under  the  particular  circumstances  of  this  case  set  forth  in  the  opinion, 
it  was  ordered  that  service  should  be  rendered  to  the  complainants  either 
hj  extension  of  mains  or  by  laying  of  service  pipe  from  the  corporation's 
present  mains,  as  the  corporation  might  determine,  the  corporation  to  pay 
the  expense,  but  with  the  right  to  require  complainants  to  deposit  with 
the  corporation  the  estimated  cost  of  pipe  and  of  laying  the  same  from 
the  street  curb  to  the  meters  to  be  installed  on  complainant's  premises. 

John  F.  Tynan,  for  complainants. 

Leon  H.  Scherck,  Commercial  Manager  of  the  Central  Hudson 
Gas  and  Electric  Company,  for  respondents. 

Ibvine,  Commissioner. —  John  P.  Draney,  Frank  E.  Caldwell, 
and  John  F.  Tynan  ask  that  the  Central  Hudson  Gas  and  Electric 
Company  be  required  to  supply  their  premises  with  gas.  The 
respondent  is  willing  to  supply  them  with  gas,  but  insists  that,  as 
a  condition,  the  complainants  make  certain  payments  as  com- 
plainants may  elect,  either  for  extension  of  main  or  for  purchase 
and  laying  of  service  pipe.  This  charge  the  complainants  are 
unwilling  to  pay.  The  premises  of  complainants  front  on  Innis 
avenue,  in  the  city  of  Poughkeepsie,  north  of  King  street  Mr. 
Draney's  lot  abuts  on  King  street  and  is  about  fifty  feet  wide  on 
Innis  avenue.  The  south  side  of  his  house  is  twelve  and  one-half 
feet  north  of  the  line  of  King  street.  Mr.  Caldwell's  lot  is  fifty 
feet  front  on  Innis  avenue,  immediately  north  of  Mr.  Draney's 
lot.  The  center  of  his  house  is  approximately  fifty  feet  from  the 
center  of  Mr.  Draney's  housa  Mr.  Tynan's  premises  adjoin  the 
premises  of  Mr.  Caldwell  to  the  north.  The  center  of  his  house  is 
approximately  eighty  feet  north  of  the  center  of  Mr.  Caldwell's 
house.  The  respondent  has  a  four-inch  main  extending  northward 
on  Innis  avenue  to  a  point  sixty-eight  feet  south  of  the  center  of 
King  street.  It  is  about  ninety-three  feet  from  the  end  of  the 
present  main  to  the  comer  of  Mr.  Draney's  lot.  It  is  about  one 
hundred  and  five  feet  to  a  point  in  Innis  avenue  opposite  the 
south  side  of  his  house.  The  other  distances  may  be  readily 
calculated  from  those  already  stated.    There  are  no  houses  front- 
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ing  on  Innis  avenue  for  a  considerable  distance  north  of  King 
street  except  those  of  the  complainants,  but  about  one-half  mile 
farther  north  there  is  a  considerable  real  estate  development  and 
a  number  of  houses  have  already  been  constructed.  If  these  are 
to  be  supplied  with  gas,  the  natural  course  of  the  main  would  be 
through  Innis  avenue.  The  premises  of  the  complainants  are  on 
the  east  side  of  the  avenua  The  land  on  the  west  side,  north  of 
King  street,  is  owned  by  the  city  and  will  be  used  for  public  pur- 
poses. It  may  be  assumed  that  there  will  not  in  the  future  be  any 
demand  for  gas  from  consumers  north  of  King  street  on  the  west 
side  of  Innis  avenue,  and  that  in  the  immediate  future  there  will 
be  no  demand  from  consumers  on  the  east  side  north  of  King 
street  except  by  the  three  complainants,  unless  it  should  be  from 
the  owners  of  premises  in  the  developing  territory  heretofore 
mentioned.  The  consumption  of  gas  by  the  three  complainants  is 
estimated  at  10,000  cubic  feet  per  year  each.  The  tariff  rate  is 
one  dollar  and  twenty-five  cents  per  1,000. 

The  only  specific  statutory  provision  is  found  in  section  62  of 
the  Transportation  Corporations  Law,  as  follows: 

"  §  62.  Oas  and  electric  light  must  he  supplied  on  application. 
Upon  the  application,  in  writing,  of  the  owner  or  occupant  of  any 
building  or  premises  within  one  hundred  feet  of  any  main  laid 
down  by  any  gas  light  corporation,  or  the  wires  of  any  dectric 
light  corporation,  and  payment  by  him  of  all  money  due  from 
him  to  the  corporation,  the  corporation  shall  supply  gas  or  electric 
light  as  may  be  required  for  lighting  such  building  or  premises, 
notwithstanding  there  be  rent  or  compensation  in  arrears  for  gas 
or  electric  light  supplied,  or  for  meter,  wire,  pipe  or  fittings, 
furnished  to  a  former  occupant  thereof,  unless  such  owner  or 
occupant  shall  have  undertaken  or  agreed  with  the  former  occu- 
pant  to  pay  or  to  exonerate  him  from  the  payment  of  such  arrears, 
and  shall  refuse  or  neglect  to  pay  the  same;  and  if  for  the  space 
of  ten  days  after  such  application,  and  the  deposit  of  a  reasonable 
sum  as  provided  in  the  next  section,  if  required,  the  corporation 
shall  refuse  or  neglect  to  supply  gas  or  electric  light  as  required, 
such  corporation  shall  forfeit  and  pay  to  the  applicant  the  sum  of 
ten  dollars,  and  the  further  sum  of  five  dollars  for  every  day 
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thereafter  during  which  such  refusal  or  neglect  shall  continue; 
provided  that  no  such  corporation  shall  be  required  to  lay  service 
pipes  or  wires  for  the  purpose  of  supplying  gas  or  electric  light  to 
any  applicant  where  the  ground  in  which  such  pipe  or  wire  is 
required  to  be  laid  shall  be  frozen,  or  shall  otherwise  present 
serious  obstacles  to  laying  the  same;  nor  unless  the  applicant,  if 
required,  shall  deposit  in  advance  with  the  corporation  a  sum  of 
money  sufficient  to  pay  the  cost  of  his  portion  of  the  pipe  or  wire 
required  to  be  laid,  and  the  expense  of  laying  such  portion." 

The  Commission  has  held  that  this  imposes  an  absolute  obliga- 
tion upon  the  gas  company  to  furnish  service,  subject  to  the  condi- 
tions expressed,  within  100  feet  of  its  main,  and  that  beyond  that 
distance  the  Commission  may  require  service  to  be  rendered  upon 
reasonable  conditions.  Simpson  v.  Buffalo  Gas  Company,  2 
P.  S.  C,  2d  D.,  N.  Y.  531.  The  last  clause  of  the  section  quoted 
provides  that  the  corporation  shall  not  be  required  to  lay  service 
pipes  "  unless  the  applicant,  if  required,  shall  deposit  in  advance 
with  the  corporation  a  sum  of  money  sufficient  to  pay  the  cost  of 
his  portion  of  the  pipe  or  wire  required  to  be  laid,  and  the  expense 
of  laying  such  portion.'^  What  the  oonEumer's  portion  shall 
be  is  nowhere  defined,  but  the  statute  evidently  contemplates 
that  some  portion  of  the  expense  shall  be  borne  by  the  consumer. 
It  follows  that  whether  the  distance  be  more  or  less  than  100  feet, 
the  Commission  has  authority  to  require  service  to  be  furnished 
if  it  be  reasonable  so  to  do  and  upon  reasonable  tenna.  If  the 
consumer  is  expected  to  pay  any  portion  of  the  expense  within 
100  feet,  he  should  be  expected  to  pay  some  portion  of  the  expense 
if  he  is  more  than  100  feet  from  the  main.  The  portion  by  him 
to  be  paid  is  not  fixed  by  law,  so  that  in  case  of  controversy  it 
becomes  the  duty  of  the  Commission  to  determine  what  portion  is 
reasonable.  In  Simpson  v.  Buffalo  Qas  Company,  supra,  it  was 
held  that  a  reasonable  division  is  that  the  company  pay  the  cost 
of  the  pipe  and  the  laying  of  the  same  from  the  main  to  the  curb, 
and  the  consumer  from  the  curb  to  the  meter.  In  general,  but 
subject  to  exception  under  special  circumstances,  that  division  of 
the  cost,  for  the  reasons  stated  in  the  Buffalo  case  by  Commis- 
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sioner  Olmsted,  is  fair  and  equitable.  We  think  that  in  cases 
beyond  the  100  feet  limit  the  Commission  must  detennine,  first, 
whether  it  is  reasonable  to  require  service  to  be  rendered;  and 
next,  upon  what  terms  it  should  be  rendered.  Within  the  100 
feet  the  only  question  is  as  to  the  portion  of  the  cost  of  pipe  and 
laying  the  same  to  be  borne  by  the  consumer. 

In  this  case  the  Commission  is  of  opinion  that  the  complainants 
may  reasonably  demand  that  service  be  given,  and  the  respondent 
practically  concedes  this  by  its  offer  to  furnish  service  on  terms 
which  if  they  be  not  reasonable  are  certainly  not  prohibitive.  The 
complainants'  premises  are  on  a  street  supplied  to  within  a  short 
distance  by  means  of  a  four-inch  main.  Mr.  Draney  is  imjne- 
diately  across  a  street,  the  occupants  of  houses  on  the  other  side 
of  which  are  already  supplied.  The  distance  from  Mr.  Draney's 
premises  to  the  premises  of  the  other  complainants  are  common 
distances  between  houses  in  a  city  of  the  class  of  Foughkeepsie. 
The  probable  consumption,  while  not  promising  great  remunera- 
tion to  the  company,  is  not  inconsiderabla  Gas  corporations  in 
the  performance  of  their  public  duties  must  and  do,  and  this  com- 
pany undoubtedly  does,  furnish  its  service  to  a  number  of  con- 
sumers under  like  conditions. 

In  determining  upon  what  conditions  the  service  should  be 
rendered,  a  more  diflScult  question  is  presented.  The  respondent 
submitted  to  the  complainants  two  propositions:  One  was  that 
the  complainants  should  pay  $270  which  should  be  reimbursed  by 
credits  for  gas  consumed  during  a  period  to  be  mutually  agreed 
upon ;  the  other  was  that  instead  of  extending  the  four-inch  main 
as  contemplated  by  the  first  proposition,  it  would  extend  a  two- 
inch  service  pipe  to  be  paid  for  absolutely  by  the  complainants. 
There  was  later  a  third  proposition,  to  extend  pipe  upon  a 
guarantee  of  $48  a  year  consumption  by  each  consumer. 

The  tariff  of  the  company  filed  with  the  Conmiission,  P.  S.  C, 
2  N.  Y.  No.  1,  contains  the  following: 

"Whenever  the  company  is  called  upon  to  extend  its  mains 
*  *  *  the  company  shall  be  entitled  to  increase  the  consumer's 
guarantee  or  to  make  adequate  charge  to  offset  expenditures 
involved.     No  positive  rule  can  be  given  as  each  case  must  be 
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determined  on  its  individual  merits.  *  ♦  ♦  The  company  will 
charge  for  gas  service  pipe  installation  from  main  to  meter,  not 
exceeding  cost  thereof.'^ 

It  may  be  assumed  that  the  calculations  upon  which  the  propo- 
sitions were  made  were  based  upon  the  cost  of  extension  of  main 
and  the  cost  of  service  pipe  from  the  present  main^  and  were  there- 
fore based  upon  the  public  tariff  of  die  company.  We  think,  how- 
ever, that  this  tariff,  so  far  as  it  imposes  upon  the  consumer  the  cost 
of  service  pipe  from  main  to  meter,  is  not  reasonable,  and  that  con- 
sumers should  pay  only  for  cost  of  pipe  and  cost  of  laying  the 
pipe  from  curb  to  meter.  It  is  quite  true  that  in  the  matter  of 
extensions  it  is  not  practicable  to  lay  down  any  general  rule,  and 
the  company's  tariff,  recognizing  that  fact  and  making  the  cost 
depend  upon  the  "  individual  merits "  of  the  case,  is  proper. 

In  the  present  case  the  service  may  be  rendered  either  by 
extending  the  main  along  Innis  avenue  in  front  of  the  premises 
of  the  complainants  and  then  laying  service  pipes,  or  by  laying 
service  pipe  sufficient  to  supply  service  to  all  three  consumers 
from  the  end  of  the  present  main.  It  should  be  left  to  the  com- 
pany to  determine  which  of  these  methods  it  should  pursue.  Under 
the  particular  facts  of  this  case  it  is  reasonable  to  require  that 
service  be  rendered  the  complainants,  and  that  by  some  method  the 
respondent  shall,  at  its  own  expense,  lay  a  pipe  or  pipes  to  points 
in  front  of  complainants'  premises,  and  that  it  bear  the  expense 
of  purchasing  and  laying  such  pipe  or  pipes ;  but  that,  as  a  condi- 
tion of  so  doing,  it  may  require  the  complainants  to  deposit 
with  the  company  the  estimated  cost  of  pipe  and  laying  the  same 
from  the  curb  in  Innis  avenue  to  the  meters  to  be  installed  on 
complainants'  premises. 

All  concur. 
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In  the  Matter  of  the  Petition  of  the  Town  Board  of  the  Town 

OF  ESPERANCB,  SCHOHARIE  CoUNTY,  UNDER  SECTION  91  of  the 

Bailroad  Law^  for  an  Order  Determining  that  two  Highway 
Grade  Croflsings  of  the  Albany  and  Suaquehanna  Railroad 
(leased  to  and  operated  by  the  Delaware  and  Hudson  Com- 
pany) in  said  Town  shall  be  Closed  and  Discontinued,  and  a 
New  Piece  of  Highway  and  an  Undercroasing  of  said  Railroad 
be  Constructed 

Case  No.  5687 

(Public  Service  Commission,  Second  District,  October  5,  1916) 

Elimination  of  grade  crossing  at  Esperance,  Schoharie  county. 

The  Delaware  and  Hudson  Railroad  is  crossed  in  the  town  of  Esperance 
by  two  highways,  520  feet  apart.  These  crossings  are  both  at  grade.  It 
is  sought  to  close,  on  the  petition  of  the  town  board  of  Esperance,  both 
existing  grade  crossings  and  to  substitute  therefor  an  under  grade 
crossing  with  the  necessary  approaches. 

By  the  Commission. —  In  the  town  of  Esperance.  Schoharie 
county,  the  Delaware  and  Hudson  Company's  railroad  is  crossed 
by  two  highways  at  grade,  the  crossings  being  approximately  520 
feet  apart.  From  the  points  of  crossing,  the  two  highways  con- 
verge on  the  east  side  of  the  tracks  to  a  junction  point  from  which 
the  combined  highway  continues  in  a  southerly  direction.  West 
of  the  tracks  the  highways  continue  to  diverge.  The  two  crossings 
are  known  ad  the  "  double  crossings,"  and  are  referred  to  in  a 
petition  under  section  91  of  the  Eailroad  Law  filed  by  the  town 
board  of  the  town  of  Esperance  asking  for  their  elimination. 

It  is  proposed  to  close  both  crossings  and  divert  all  traffic  to  an 
undergrade  crossing  to  be  built  about  180  feet  south  of  the  most 
southerly  of  the  two  grade  crossings,  and  to  construct  the  necessary 
approaches  and  new  highways  all  as  shown  on  a  plan  hereinafter 
referred  to. 

Upon  this  petition  the  Commission,  after  due  notice  as  required 
by  statute  to  the  railroad  company,  to  the  town  board,  and  to  the 
property  owners  in  interest,  held  a  public  hearing  on  September 
25,  1916,  at  which  time  proof  of  personal  service  of  such  notice 
on  interested  property  owners  was  made ;  proof  of  publication  of 
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notice  having  been  made  since  by  the  railroad  corporation.  Peter 
I.  Enders,  snpervisor,  appeared  at  this  hearing  for  the  town  of 
Esperance;  and  John  E.  MacLean,  attorney,  and  W.  H.  Adley, 
office  engineer,  for  the  Delaware  and  Hudson  Company. 

There  was  no  opposition  to  the  request  for  tho  closing  of  these 
crossings,  A  copy  of  a  contract  between  the  town  board  of  the 
town  of  Esperance  and  the  Delaware  and  Hudson  Company  was 
filed,  by  the  terms  of  which  the  town  board  agrees  that  the  town 
will  purchase  all  land  necessary  for  a  change  of  the  highways, 
and  the  railroad  company  agrees  that  it  will  construct  the  under- 
grade crossing  and  the  new  highways  necessary  to  divert  traffic 
thereto.  At  the  hearing,  the  town  board  stated  that  it  would  not 
only  purchase  the  land  but  also  make  payment  therefor  at  its  own 
cost  and  expense,  and  the  railroad  company  likewise  stated  that 
it  would  construct  the  new  undergrade  crossing  and  highways 
and  make  payment  therefor  at  its  own  cost  and  expensa  Upon 
this  understanding,  the  Commission  hereby  determines  that  the 
two  crossings  shall  be  abolished  in  the  interest  of  public  safety; 
and  it  is  therefore 

Ordered:  1.  That  the  two  grade  crossings,  known  as  the 
"  double  crossings,"  of  the  tracks  of  the  Delaware  and  Hudson 
Company^s  railroad  in  the  town  of  Esperance,  Schoharie  county, 
be  closed  and  discontinued,  and  that  traffic  be  diverted  therefrom 
by  means  of  new  highways  and  an  undergrade  crossing  to  be 
constructed,  the  crossing  to  be  located  at  a  point  approximately 
180  feet  south  of  the  most  southerly  of  the  two  grade  crossings. 

Beginning  in  the  highway  about  250  feet  south  of  the  highway 
junction  heretofore  referred  to  on  the  east  side  of  the  tracks,  a 
new  highway  shall  be  laid  down  upon  the  following  described 
center  line:  Curving  to  the  left  on  a  50-foot  radius  from  the 
above  named  point  of  beginning  a  distance  of  about  55  feet; 
thence  tangent  a  distance  of  about  412  feet  across  and  to  the  west 
side  of  the  railroad ;  thence  curving  to  the  right  on  a  compound 
curve,  the  first  radius  being  133  feet,  the  second  320  feet,  the 
respective  curve  lengths  being  about  150  feet  and  140  feet,  to  and 
across  the  highway  leading  to  the  most  southerly  crossing ;  thence 
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tangent  a  distance  of  about  900  feet  to  a  junction  with  the  hi^- 
way  leading  to  the  most  northerly  of  the  two  crossings. 

The  new  crossing  shall  extend  under  the  two  existing  tracks 
and  a  third  track  now  under  construction.  It  shall  be  about  26 
feet  10  inches  wide  between  undercoping  lines ;  the  vertical  clear- 
ances above  the  crown  of  the  roadway  shall  be  a  minimum  of  13 
feet,  and  the  plate  girder  superstructures  in  one  span  shall  carry 
solid  floors. 

From  the  point  of  beginning  of  the  described  center  line  of 
the  new  highway  to  be  laid  out,  the  grades  on  said  new  highway 
shall  be  as  follows :  Descending  westerly  toward  the  track  at  the 
rate  of  5  per  cent  a  distance  of  about  400  feet;  thence  level  or 
approximately  level  a  distance  of  about  50  feet ;  thence  ascending 
at  the  rate  of  5  per  cent  a  distance  of  about  300  feet;  thence 
ascending  at  the  rate  of  0.33  per  cent  a  distance  of  about  270 
feet ;  thence  level  a  distance  of  about  300  feet ;  thence  descending 
at  the  rate  of  4.4  per  cent  a  distance  of  about  180  feet;  all 
changes  in  rates  of  grade  to  be  connected  by  means  of  vertical 
curves. 

The  layout  of  the  existing  highways,  the  location  of  the  pro- 
posed undergrade  crossing  and  new  roadways  to  be  constructed, 
and  the  grades  are  to  be  in  accordance  with  and  as  shown  upon 
a  general  plan  on  file  with  this  Conmiission,  marked  '^  Public 
Service  Commission,  Second  District,  Sept  25,  1916,  Respond- 
ent's Ex.  No.  3 ; "  said  plan  bearing  the  approval  signature  oi 
the  town  clerk  of  the  town  of  Esperance,  its  title  being  as  follows : 
'^  Delaware  and  Hudson  Co.,  Susquehanna  Division,  Elimination 
of  Double  Crossing  by  Proposed  Underpass  About  1.2  milec 
north  of  Schoharie  Jet  Office  of  Chief  Engineer.  Scale  1"= SO'. 
Albany,  K  Y.,  July  10,  1916." 

The  new  highways  shall  be  constructed  to  a  width  of  twenty- 
four  feet  on  embankments  and  a  width  of  twentynsix  feet  in  cuts. 
and  in  the  center  of  these  sections  there  shall  be  laid  a  water- 
bound  macadam  pavement  in  a  manner  satisfactory  to  the  town 
board  of  the  town  of  Esperance  and  to  this  Commission. 

Drainage  of  the  subway  shall  be  to  a  drainage  ditch  crossing  the 
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railroad  at  present  in  a  culvert  at  the  site  of  the  proposed  under^ 
grade  crossing.  This  culverty  if  necessary^  shall  be  relocated  and 
reconstructed. 

Either  one  of  the  two  existing  grade  crossings  shall  be  left  open, 
or  a  temporary  crossing  at  grade  at  another  location  shall  be  pro- 
vided and  maintained  until  the  completion  and  acceptance  by 
this  Commission  of  the  work  herein  ordered. 

2.  That  in  pursuance  of  the  aforesaid  agreement  between  the 
Delaware  and  Hudson  Company  and  the  Town  of  Esperance, 
the  parties  thereto  shall  pay  and  discharge  the  entire  cost  of  con- 
struction and  of  any  land  or  damages  whatsoever  and  of  the  taking 
of  any  rights  or  easements  which  may  be  necessary  in  the  prem- 
ises: this  order  being  granted  upon  the  express  condition  that  no 
financial  liability  or  obligation  on  account  of  the  construction  and 
work  herein  provided  for  and  authorized  shall  attach  to  or  fall 
upon  the  State  of  New  York,  and  that  all  costs  of  whatever  nature 
and  to  whatsoever  amount  shall  be  charged  against,  be  payable, 
and  paid  by  the  Delaware  and  Hudson  Company  and  the  Town 
of  Esperance. 

In  this  order  the  Delaware  and  Hudson  Company^s  railroad  is 
considered  to  lie  in  a  northerly  and  southerly  direction* 


In  the  Matter  of  the  Petition  of  the  Schbwbotady  Powbk  Com- 
pany for  Authority  to  Issue  Commcfn  Capital  Stock 

In  the  Matter  of  the  Supplemental  Petition,  and  Petition  of  the 
General  Eleoteic  Company  under  Section  70 

Case  No.  5446 

(Public  Service  Commission,  Second  District,  October  6,  191S  ) 

Petition  and  supplemental  petition  for  leave  to  issue  common  capital  stock. 

The  original  petition  herein  was  filed  February  26,  1916,  and  was 
referred  to  the  capitalization  division,  which  reported  thereon  June  30, 
1916.  The  electrical  engineer,  on  July  20,  1916,  also  reported,  and  a 
formal  hearing  was  held  as  to  this  matter  on  August  2,  1916,  and  on 
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September  6,  1916,  a  supplemental  petition  wsjb  filed,  and  the  final  report 
of  the  diyision  of  capitalization  thereon  was  made  under  date  of  September 
15,  1916. 

By  the  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  proposed  jonmal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding  dated 
September  15,  1916,  which  on  the  same  day  was  sent  to  the  cor- 
poration, such  entries  being  listed  on  pages  16  to  17  inclusive, 
thereof,  shall  be  entered  upon  the  books  of  the  Schenectady 
Power  Company,  and  that  within  thirty  days  from  the  service 
of  this  order  verified  proof  shall  be  submitted  to  the  Commission 
that  such  entries  have  been  made. 

2.  That  the  Schenectady  Power  Company  is  hereby  authorized 
to  issue  $300,000  par  value  of  its  common  capital  stock  which 
shall  be  sold  at  a  price  not  less  than  the  par  value  thereof  to  give 
net  proceeds  of  at  least  $300,000. 

3.  That  said  stock  of  the  par  value  of  $300,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $300,000  shall  be  used 
solely  and  exclusively  for  the  following  purposes: 

(a)  For  the  discharge  of  miscellaneous  accounts  pay- 
able outstanding  at  January  31,  1916,  as  shown  on 
balance  sheet  as  of  that  date  on  page  7  of  the  final 
report   of  the   division   of   capitalization  herein, 

dated  September  15,  1916,  or  the  renewals  thereof.  $12,282  68 

(b)  For  the  reimbursement  of  the  treasury  of  the 
petitioner  for  moneys  actually  expended  from  in- 
come for  the  acquisition  of  fixed  assets  during  the 
period  from  February  28,  1911,  to  January  31, 
1916,  not  obtained  from  the  issue  of  stocks,  bonds, 
notes  or  other  evidence  of  indebtedness  of  such 
coropration    190,169  60 

(c)  For  working  capital 98,536  92 

$300,989  00 
Amount  unprovided  for $989  00 
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in  so  far  as  the  same  may  be  applicable  provided  that  such  work- 
ing capital  shall  not  be  disbursed  by  said  company  for  pur- 
poses properly  chargeable  to  income,  but  shall  be  retained  to 
enable  the  company  to  carry  its  accounts  receivable  and  to  pro- 
vide a  sufficient  amount  of  materials  and  supplies  to  economically 
transact  its  business. 

4.  That  the  Schenectady  Power  Company  shall  for  each  six 
months'  period  ended  December  31st  and  June  30th  file  not  more 
than  thirty  days  from  the  end  of  such  period  a  verified  report 
showing : 

(a)  What  stock  has  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein 
and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  stock  was  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  the  amount  expended  during  such  period  of  the 
proceeds  of  the  stock  herein  authorized  for  subdivision  (a)  of 
ordering  clause  No.  3  hereof,  and  the  account  or  accounts  under 
the  uniform  system  of  accounts  for  *  electrical  corporations  to 
which  the  expenditures  for  such  purpose  have  been  charged. 

(f)  The  amount  used  during  such  period  of  the  proceeds  of 
the  stock  herein  authorized  for  subdivisions  (b)  and  (c)  of 
ordering  clause  No.  3  hereof. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended 
and  used  in  accordance  with  the  authority  contained  herein,  and 
if  during  any  period  no  stock  was  sold  or  disposed  of  or  proceeds 
expended  and  used,  the  report  shall  set  forth  such  fact. 

6.  That  the  acquisition  by  the  General  Electric  Company  prior 
to  the  filing  of  the  petition  herein  of  3,561  shares  of  the  common 
capital  stock  of  the  Schenectady  Power  Company,  and  its  pred- 
ecessor, Schaghticoke  Electric  Company,  of  the  par  value  of 
$100  each,  aggregating  a  total  par  value  of  $356,100,  is  hereby 
approved,  and  the  General  Electric  Company  is  hereby  author- 
ized to  acquire  1,439  additional  shares  of  stock  heretofore  issued 
by  said  Schenectady  Power  Company  or  its  predecessor,  Schaghti- 
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ooke    Electric    Company^    aggr^atiog    a    total    par    value    of 
$143,900. 

6.  That  the  Schenectady  Power  Company  is  hereby  author- 
ized to  sell  the  3^000  shares  of  the  par  value  of  $100  each, 
aggregating  a  total  par  value  of  $300,000  of  common  capital 
stock  herein  authorized  to  be  issued,  to  the  General  Electric  Com- 
pany, and  the  General  Electric  Company  is  hereby  authorized 
to  acquire  and  hold  such  stock  of  the  Sdienectady  Power  Com* 
pany  so  authorized. 

7.  That  the  fixed  capital  accounts  of  the  Schenectady  Power 
Company  as  corrected  by  the  journal  entries  which  have  been 
made  by  the  petitioner  herein  as  aforesaid,  having  been  care- 
fully checked,  and  being  as  nearly  as  may  be  ascertained  a  true 
statement  of  the  same,  the  separation  of  such  accounts  between 
fixed  capital  installed  prior  to  December  31,  1908,  and  fixed 
capital  installed  since  December  31,  1908,  is  no  longer  necessary, 
and  the  petitioner  herein  shall  debit  and  credit  all  entries  in  con- 
nection with  fixed  capital  to  tiie  appropriate  fixed  capital  ac- 
counts prescribed  in  the  uniform  system  of  accounts  for  electrical 
corporations  covering  expenditures  for  fixed  capital  installed 
since  December  31,  1908. 

8.  That  the  uniform  system  of  accounts  for  electrical  corpora- 
tions is  hereby  amended  in  its  application  to  the  accounts  of 
the  Schenectady  Power  Company  in  so  far  as  is  necessary  so  that 
all  charges  on  account  of  retirements  of  fixed  capital  shall  be 
charged  to  the  accx)unt  "accrued  amortization  of  capital^'  here- 
tofore created  and  as  maintained  by  credits  to  the  same  and 
charges  to  "  operating  expenses  —  general  amortization  "  as  pro- 
vided in  the  uniform  system  of  accounts  applicable  to  said  corpo- 
ration. 

9.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  stock  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
sale  of  any  such  stock  be  deemed  to  have  been  approved  and 
authorized  by  this  Commission  unless  and  until  compliance  with 
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the  requirements  of  ordering  clause  No.  1  of  this  order  shalt 
have  been  made^  reported  to  and  approved  as  sufficient  by  thic. 
Commission. 

10.  That  the  authority  contained  in  this  order  to  issue  stock 
is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof  and 
before  any  stock  is  issued  pursuant  hereto  and  within  thirty 
days  from  the  service  hereof,  the  said  company  shall  file  with 
this  Commission  a  satisfactory  verified  stipulation  duly  author- 
ized by  its  board  of  directors,  accepting  this  order  with  all  its 
terms  and  conditions,  and  such  order  shall  be  void  and  of  no 
force  or  effect  until  such  stipulation  shall  have  been  filed  as 
required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
stock  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole 
or  in  part  reasonably  chargeable  to  operating  expenses  or  to 
income. 


In  the  Matter  of  the  Petition  of  the  Troy  and  Greenbush  Rait-- 
BOAD  Association  for  Leave  to  Sell  Shares  of  its  Capital  Stock 
held  in  its  Treasury 

Case  No.  5627 

(Public  Serrice  Commiuion,  Second  District,  October  5,  1916) 

Permission  sovght  to  seU  certain  stock  of  the  Troy  and  Greenbnsh  Railroad 
Association  stock. 

Tbe  petitioner  was  incorporated  in  1S45  with  $200,000  capital  stocky 
which  was  subsequtotly  increased  to  $275,000.  In  1851,  the  property 
of  the  road  was  leased  to  the  Hudson  River  Railroad  Company,  which 
preceded  the  New  York  Central  Railroad  Company.  A  portion  of  the 
original  capital  stock  was  never  issued;  the  present  application  is  for 
authority  to  sell  100  shares  of  capital  stock  at  160  per  cent  at  par.  Per- 
mission granted  with  the  usual  restrictions. 

Petition  filed  July  6,  1916. 
Hearing  held  July  31,  1916. 
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By  the  Commission. — The  Troy  and  Greenbush  Railroad 
Association  was  incorporated  in  1845  with  a  capital  stock  of 
$200,000,  which  was  subsequently  increased  to  $275,000.  Under 
date  of  February  3,  1861,  all  of  the  property  and  franchises  of 
the  association,  except  a  small  amount  of  cash  on  hand,  were 
leased  to  the  Hudson  Eiver  Railroad  Company,  a  predecessor 
corporation  of  the  New  York  Central  Railroad  Company,  in 
perpetuity,  the  annual  rental  being  $19,250.  Of  the  $275,000 
par  value  of  capital  stock  authorized,  twelve  shares  of  $50  par 
value  each,  have  never  been  issued  excdt)t  that  a  certificate  was 
executed  which  recited  that  the  Troy  and  Greenbush  Railroad 
Association  was  the  owner  of  said  twelve  shares  of  capital  stock, 
and  since  the  lease  of  the  property  the  petitioner  from  time  to 
time  purchased  in  the  open  market  eighty-eight  shares,  each  of 
the  par  value  of  $50,  of  its  capital  stock. 

The  present  petition  is  for  authority  to  sell  these  100  shares 
of  capital  stock  at  160  per  cent  of  par  and  to  invest  the  proceeds 
realized  from  such  sale  for  the  benefit  of  a  working  fund  to  be 
devoted  to  the  petitioner's  proper  corporate  needs. 

Now,  therefore,  upon  the  foregoing  record,  ordered  as  follows: 

1.  That  the  Troy  and  Greenbush  Railroad  Association  is 
hereby  authorized  to  issue  100  shares,  each  of  the  par  value  of 
$50,  aggregating  a  total  par  value  of  $5,000,  of  its  common 
capital  stock,  which  shall  be  sold  at  a  price  not  less  than  160 
per  cent  of  its  par  value  to  realize  net  proceeds  of  $8,000. 

2.  That  the  proceeds  realized  from  the  sale  of  such  stock 
shall  be  used  as  a  fund  for  the  benefit  of  the  organization  of  the 
Troy  and  Greenbush  Railroad  Association  or  for  other  of  its  capi- 
tal purposes,  and  such  proceeds  may  be  invested  in  the  securities 
of  other  corporations. 

3.  That  the  Troy  and  Greenbush  Railroad  Association  shall  for 
each  six  months'  period  ending  December  thirty-first  and  June 
thirtieth  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing: 

(a)  What  stock  has  been  sold  during  such  period  in  accord- 
ance with  the  authority  contained  herein  and  the  date  of  such 
sale. 
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(b)  To  whom  such  stock  was  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  tiie  amount  expended  of  the  proceeds  of  the 
stock  herein  authorized  for  the  purpose  specified  herein. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  and  the  proceeds  expended  in  accordance  with 
the  authority  contained  herein,  and  if  during  any  period  no  stock 
was  sold  or  proceeds  expended,  the  report  shall  set  forth  such 
fact 

4.  That  the  Troy  and  Greenbush  Eailroad  Association  shall 
within  thirty  days  from  the  service  of  this  order  advise  this 
Commission  whether  or  not  it  accepts  the  same  with  all  its 
terms  and  conditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
stock  herein  authorized  is  reasonably  required  for  the  purpose 
specified  in  this  order  and  that  such  purpose  is  not  in  whole  or  in 
part  reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Complaint  of  the  Fulton  Light,  Heat  and 
PowBB  Company  against  Gbanby  Pulp  and  Papbe  Company  ; 
Aerow  Head  Mills,  Inc.;  Oswego  Riveb  Powbb  Trans- 
mission Company;  Niagara,  Lockpobt  and  ONTARro  Power 
Company;  and  Nelson  L.  Whitaker,  as  to  alleged  violation 
of  law,  particularly  the  Public  Service  Commissions  Law 

Case  No.  5532 

(Public  Service  Commission,  Second  District,  October  10,  1916) 

Public  Sendee  Corporations  Law,  subdivision  13  of  section  a,  how  constmed. 
Distinction  between  manufacturing  corporation  and  electrical  corporation. 
Electric  current  generated  by  grantee  for  his  individual  use  is  without  the 

statute. 

Subdivision  13  of  section  2  of  the  Public  Service  Commissions  Law 

defining  electrical  corporations  is  to  be  construed  in  connection  with 

section  1  and  all  other  provisions  of  the  law. 
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So  construed,  a  manufacturing  corporation  does  not  assume  to  act  as 
an  electrical  corporation  by  generating  electric  current  solely  lor  its  own 
use  and  transmitting  it  across  a  street  or  across  other  public  property. 

A  permit  granted  by  municipal  authorities  to  maintain  a  wire  or  wires 
across  a  public  street,  or  by  the  Superintendent  of  Public  Works  to  main- 
tain such  a  wire  over  State  lands,  for  the  purpose  solely  of  transmitting 
current  generated  by  the  grantee  for  his  own  use,  is  not  such  a  franchise 
as  requires  the  consent  of  the  Public  Service  Commission  to  its  exercise. 

Gannon,  Spencer  &  Mitchell  (by  Mr.  Gannon) ;  G.  M.  Fan- 
ning, and  C.  A.  Collin,  for  Fulton  Light,  Heat  and  Power  Com- 
pany, complainant 

George  M.  Burt,  for  Granby  Pulp  and  Paper  Company. 

Visscher,  Whalen  &  Austin  (by  Mr.  Whalen),  for  Arrow  Head 
Mills,  Inc.,  and  Nelson  A.  Whitaker. 

Eugene  M.  White,  for  Oswego  Eiver  Power  Transmission 
Company. 

Strebel,  Corey,  Tubbs  &  Beals  (by  Warren  Tubbs),  for  Niagara, 
Lockport  and  Ontario  Power  Company. 

Ievine,  Commissioner. — This  complaint  of  the  Fulton  Light, 
Heat  and  Power  Company  against  the  several  respondents  named 
in  the  caption  apparently  originated  under  a  misapprehension  as 
to  the  facts,  but  it  has  continued  under  what  the  Commission 
believes  to  be  a  misapprehension  of  the  law. 

The  Fulton  Light,  Heat  and  Power  Company  is  in  the  exer- 
cise of  franchises  for  furnishing  light,  heat,  and  power  in  the 
city  of  Fulton.  The  complaint  is  framed  upon  the  theory  and 
in  brief  charges  that  the  Granby  Pulp  and  Paper  Company, 
claiming  to  be  the  owner  of  certain  water-power  in  the  Oswego 
river,  has  entered  into  arrangements  with  some  or  all  of  the 
other  respondents  whereby  a  transmission  line  is  to  be  constructed 
across  a  highway  in  the  aity  of  Fulton,  and  over  certain  lands 
belonging  to  the  State  and  constituting  a  part  of  the  canal  system, 
for  the  purpose  of  transmitting  and  distributing  electric  current 
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and  power  to  be  generated  by  the  Granby  Pulp  and  Paper  Com- 
pany and  to  be  supplied  to  all  or  some  of  the  respondents.  The 
Granby  Pulp  and  Paper  Company  and  the  Arrow  Head  Mill^, 
Inc.,  are  manufacturing  corporations.  The  Oswego  River  Power 
Transmission  Company  and  the  Niagara,  Lockport  and  Ontario 
Power  Company  are  electrical  corporations,  but  without  authority 
to  sell  or  distribute  electricity  in  the  city  of  Oswego.  The  prayer 
is  "  that  said  parties  be  summoned  to  appear  before  your  hon- 
orable body  with  a  view  to  securing  relief  to  wtich  it  [the  com- 
plainant]  is  entitled." 

On  the  hearing  it  appeared  that  there  is,  near  the  Oswego 
river,  in  the  northerly  part  of  lie  city  of  Fulton,  a  paper  mill 
formerly  belonging  to  the  Battle  Island  Pulp  and  Paper  Com- 
pany. This  property  was  sold  at  judicial  sale  to  N.  L.  Whitaker, 
one  of  the  respondents.  A  water-power  formerly  used  by  the 
Battle  Island  Company  was  made  unavailable  by  barge  canal 
construction,  and  the  Granby  Pulp  and  Paper  Company  leased 
certain  land  and  water-power  rights  in  the  southern  part  of  the 
city  of  Fulton  to  Whitaker.  Whitaker  obtained  the  consent  of 
the  board  of  public  works  of  lie  city  of  Fulton  to  construct  a 
transmission  line  under  a  bridge  whereby  Oneida  street,  a  public 
street  in  the  city,  is  carried  across  the  Oswego  river.  The  pro- 
posed transmission  line  would  extend  from  the  proposed  power 
house,  over  lands  of  the  Granby  Pulp  and  Paper  Company, 
under  this  bridge,  to  lands  of  the  State,  and  over  such  land  to 
the  property  formerly  belonging  to  the  Battle  Island  Company. 
Consent  of  the  superintendent  of  public  works  was  obtained  for 
the  construction  of  a  transmission  line  over  the  state  land. 
Whitaker  transferred  the  pulp  mill,  the  lease  from  the  Granby 
Pulp  and  Paper  Company,  and  the  rights,  such  as  they  may  be, 
obtained  from  the  board  of  public  works  of  the  city,  and  the 
Superintendent  of  Public  Works  of  the  State,  to  the  Arrow  Head 
Mills,  Inc.  It  was  stipulated  on  the  hearing  on  behalf  of  the 
Arrow  Head  Mills,  Inc.,  that  the  transmission  line  "  is  to  be  used 
exclusively  for  the  purpose  of  transmitting  electricity  by  the 
Arrow  Head  Mills,  Inc.,  on  its  own  line  to  its  own  plant,  strictly 
and  solely  for  its  own  use  and  its  own  purpose,  and  no  other ;  and 
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liiat  no  other  electricity  shall  be  transmitted  over  this  line  except 
what  is  generated  at  that  plant,"  under  the  lease  from  the  Granby 
Pulp  and  Paper  Company  aforesaid.  Whitaker's  position  is 
merely  that  of  the  original  lessee  and  grantee  of  the  privileges 
mentioned,  and  he  has  transferred  them  to  the  Arrow  Head  Mills, 
Inc.  The  Oswego  River  Power  Transmission  Company  and  the 
Magara,  Lockport  and  Ontario  Power  Company  disclaimed  any 
relation  with  the  transaction,  and  any  existing  or  contemplated 
contract  or  arrangement  wilii  any  of  the  other  parties.  The  con- 
tention of  the  complainant  under  the  facts  thus  developed  resolves 
itself  into  tiie  following  proposition,  stated  by  the  sitting  Commis- 
sioner at  the  hearing  and  accepted  by  the  complainant  as  a 
correct  statement: 

"A  person  or  corporation  generating  electricity  for  its  own  use 
endeavors  to  become  an  electrical  corporation  within  the  meaning 
of  the  Public  Service  Commissions  Law  if  his  line  crosses  public 
property;  and  further,  that  in  this  case  the  crossing  as  indicated 
under  this  bridge  is  a  crossing  of  a  street,  and  the  carrying  of 
your  line  along  state  land  is  not  carrying  over  private  property 
but  over  public  property." 

It  may  be  assumed  that  the  crossing  under  the  bridge  is  a 
crossing  of  a  street,  and  that  carrying  the  line  over  state  land  is 
not  carrying  it  over  private  property.  It  may  also  be  assumed 
that  a  corporation,  in  order  to  exercise  the  powers  conferred  upon 
electrical  corporations  within  the  meaning  of  the  Public  Service 
Commissions  Law,  must  be  incorporated  under  the  Transporta- 
tion Corporations  Law.  It  it  conceded  that  the  Arrow  Head 
Mills,  Inc.,  is  not  so  incorporated.  The  questions  to  be 
determined  are  therefore  — 

1.  Whether  the  proposed  construction  and  operation  are  idtra 
vires  of  the  Arrow  Head  Mills,  Inc.,  so  that  is  cannot  accept  a 
franchise  of  privilege  for  the  proposed  construction;  and 

2.  Whether  the  privileges  accorded  by  the  board  of  public 
works  of  Fulton,  and  the  Superintendent  of  Public  Works  of 
the  State,  are  such  franchises  or  privileges  as  require  the 
approval  of  the  Commission  under  section   68  of  the  Public 
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Service  Commissions  Law  as  a  condition  precedent  to  their 
ezercisa 

Section  2,  subdivision  13,  of  the  Public  Service  Commissions 
Law,  is  as  follows: 

"  13.  The  term  '  electrical  corporation,^  when  used  in  this 
chapter,  includes  every  corporation,  company,  association,  joint- 
stock  association,  partnership  and  person,  their  lessees,  trustees 
or  receivers  appointed  by  any  court  whatsoever  (other  than  a 
railroad  or  street  railroad  corporation  generating  electricity  solely 
for  railroad  or  street  railroad  purposes  or  for  the  use  of  its 
tenants  and  not  for  sale  to  others)  owning,  operating  or  manag- 
ing any  electric  plant  except  where  electricity  is  generated  or 
distributed  by  the  producer  solely  on  or  through  private  property 
for  railroad  or  street  railroad  purposes  or  for  its  own  use  or  the 
use  of  its  tenants  and  not  for  sale  to  others." 

This  subdivision,  taken  by  itself,  would  be  susceptible  of  the 
construction  that  the  phrase  "  solely  on  or  through  private  prop- 
erty "  relates  to  use  "  for  railroad  or  street  railroad  purposes," 
and  is  not  to  be  connected  with  the  following  phrase  "  for  its  own 
use  or  the  use  of  its  tenants  and  not  for  sale  to  others."  Known 
facts  in  connection  with  the  history  of  the  legislation  would 
support  this  construction.  However,  subdivision  11,  defining  a 
"  gas  corporation,"  declares  that  the  term  "  includes  every  cor- 
poration, company,  association,  joint-stock  association,  partner- 
ship and  person,  their  lessees,  trustees  or  receivers  appointed  by 
any  court  whatsoever,  owning,  operating  or  managing  any  gas 
plant  except  where  gas  is  made  or  produced  and  distributed  by 
the  maker  on  or  through  private  property  solely  for  its  own  use 
or  the  use  of  its  tenants  and  not  for  sale  to  others."  Subdivision 
22,  defining  a  "  steam  corporation,"  is  in  similar  language. 

Standing  on  the  definition  alone,  it  would  therefore  seem  that 
instantly  a  manufacturing  corporation  strung  a  wire  across  a 
public  alley  for  the  purpose  of  transmitting  electric  current  from 
one  of  its  buildings  to  another  and  for  its  private  use,  it  assumed 
to  act  as  an  electrical  corporation;  that,  not  being  incorporated 
under  the  Transportation  Corporations  Law,  such  act  would  be 
ultra  vires;  and  that  such  simple  and  not  uncommon  operation 
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could  perhaps,  be  l^alized  only  througb  the  device  of  a  separate 
corporation.  It  would  also  follow  that  an  individual  owning 
buildings  on  both  sides  of  such  a  public  alley  could  not  supply 
the  one  with  electric  light  from  current  generated  by  himself  in 
the  other  without  becoming  an  electrical  corporation^  obtaining 
the  consent  of  this  Commission,  filing  reports  and  tariffs,  and 
doing  other  things  absolutely  absurd  in  the  circumstances.  We 
should  not  attribute  to  the  Legislature  the  intent  to  produce  such 
results  unless  such  intent  is  plainly  manifest  from  consideration 
of  the  entire  act  and  indeed  of  all  existing  l^slation  relevant  to 
the  subject. 

Section  1  of  the  Public  Service  Commissions  Law  is  as  follows : 
"This  chapter  shall  be  known  as  the  ^Public  Service  Com- 
missions Law/  and  shall  apply  to  the  public  services  herein 
described  and  to  the  commissions  hereby  created." 

Section  2  is  a  section  of  definitions,  including  those  already 
quoted.  In  its  5th  subdivision,  in  defining  a  street  railroad,  it 
restricts  such  definition  to  roads  "for  public  use  in  the  convey- 
ance of  persons  or  property  for  compensation."  Subdivision  6, 
defining  railroads,  and  subdivision  9,  defining  common  carriers, 
contain  the  same  restrictions.  Subdivision  11,  defining  gas  cor- 
porations, does  not.  Subdivisions  17  and  19,  defining  respectively 
telephone  corporations  and  tel^raph  corporations,  restrict  the 
definitions  to  such  persons  or  corporations  as  transact  the  business 
defined  "for  hira"  Subdivisions  22  and  23,  defining  steam 
corporations  and  stock  yards,  do  not  contain  similar  restrictions. 
Some  of  the  subdivisions  making  definitions  omitting  all  reference 
to  public  use  have  been  added  since  the  act  was  originally  passed. 
The  others  have  been  amended.  While  it  might  be  argued  with 
considerable  force  that  the  insertion  of  restrictive  words  such  as 
"  for  public  use "  or  "  for  hire "  in  some  definitions,  and  their 
omission  in  others,  indicated  a  l^slative  intent  to  embrace  all 
enterprises  of  the  latter  class  whether  for  public  service  or  not,  a 
consideration  of  other  features  of  the  law  rebuts  any  such  infer- 
ence. Section  1  says  that  the  law  shall  apply  to  the  "  public 
services  herein  described ;"  so  at  the  outset  public  service  and  not 
private  use  is  made  the  subject  of  the  act  All  the  provisions  of 
the  act  relate  to  public  servica 
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Article  4,  relating  to  gas  corporations  and  electrical  corpora- 
tions, begins  with  section  64,  providing  that  "  This  article  shall 
apply  to  the  manufacture  and  furnishing  of  gas  for  light,  heat  or 
power  and  the  furnishing  of  natural  gas  for  light,  heat  or  power, 
and  the  generation,  furnishing  and  transmission  of  electricity  for 
light,  heat  or  power.''  Manufacturing  or  furnishing  for  or  to 
whom?  The  subsequent  sections  answer  the  question.  Section 
65  requires  gas  corporations  and  electrical  corporations  to  provide 
safe  and  adequate  service  at  just  and  reasonable  prices,  without 
unjust  discrimination  or  preference.  Section  66  gives  the  Com- 
mission authority  to  supervise  such  corporations  and  their  instru- 
mentalities ;  to  fix  standards  for  measuring  the  purity  of  gas,  and 
for  investigation  of  the  efficiency  of  gas  and  electric  plants;  to 
prescribe  methods  of  keeping  accounts,  and  to  require  the  filing  of 
detailed  reports;  to  require  gas  corporations  and  electrical  cor- 
porations to  file  with  the  Commission  and  to  keep  open  to  public 
inspection  schedules  showing  all  rates  and  charges.  Section  67 
provides  for  the  inspection  of  gas  and  electric  meters ;  section  69 
for  the  approval  of  stock,  bonds,  and  other  forms  of  indebtedness. 

Without  continuing  this  review,  it  is  sufficient  to  say  that  every 
section  is  framed  with  a  view  to  the  public  character  of  the  service 
rendered  by  the  corporation  and  to  the  protection  of  the  public 
with  reference  thereto.  We  might  review  other  articles  relating 
to  other  classes  of  corporations  and  the  result  would  be  precisely 
the  same.  It  may  be  within  the  power  of  the  Legislature  to  pro- 
vide for  the  minute  regulation  of  boilers  and  pipes  for  the  pur^ 
pose  of  heating  a  private  building  by  steam,  or  of  an  interior 
telephone  plant  for  the  purpose  of  affording  communication 
between  different  parts  of  the  same  factory.  If,  however,  the 
L^slatnre  saw  fit  to  exercise  such  power,  it  would  not  be  by  the 
requirement  of  financial  reports  and  published  tariffs,  or  inhibi- 
tion of  unjust  discrimination.  The  very  name  of  the  law  restricts 
it  to  public  service,  and  the  first  section  confines  its  operation  to 
the  public  services  to  be  defined  in  section  2.  Every  definition 
in  section  2  must  be  read  in  connection  with  the  first  section  and 
the  avowed  and  evident  purpose  of  the  act.  We  therefore  con- 
elude  that  the  Arrow  Head  Mills,  Inc.,  does  not  assume  to  act  as 
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an  electrical  corporation  in  generating  its  own  electric  current  for 
its  own  use  merely  because  of  the  fortuitous  circumstance  that  its 
transmission  line  must  pass  under  a  public  bridge  and  over  state 
land. 

What  has  already  been  stated  answers  in  substance  the  second 
question.  By  enacting  the  Public  Service  Commissions  Law, 
the  L^slature  did  not  intend  to  create  a  body  to  supervise 
municipal  authorities  in  their  control  of  public  streets,  or  state 
officers  in  the  control  of  lands  under  their  authority.  The  require- 
ment for  the  approval  of  franchises  was  inserted  only  in  connec- 
tion with  the  regulation  intended  by  the  act  of  persons  or  corpo- 
rations engaged  in  public  service.  If  the  municipal  authorities 
should  grant  a  license  or  consent  to  carrying  a  pipe  under  a  pub- 
lic street  for  the  purpose  of  supplying  a  house  on  one  side  with 
water  taken  from  a  well  on  the  other,  the  Commission  would 
have  no  authority  in  the  premises.  If  an  electrical  corporation, 
in  erecting  a  new  building  for  its  offices,  should  obtain  the  consent 
of  the  municipality  to  construct  a  marquee  over  the  sidewalk  of  a 
street,  the  Commission  would  be  equally  unconcerned.  It  is  the 
public  use  or  public  purpose  that  brings  the  transaction  within 
the  control  of  the  Commission,  and  not  the  fact  that  public  prop- 
erty is  used  for  an  entirely  private  service.  The  service  here 
contemplated  is  strictly  private.  It  has  no  public  aspect,  and 
this  Commission  cannot  concern  itself  over  any  use  that  the 
city  of  Fulton  or  the  superintendent  of  public  works  may  permit 
of  city  streets  or  state  property  when  such  use  has  no  connection 
with  the  purpose  for  which  the  Public  Service  Commissions  Law 
was  passed. 

The  complaint,  as  already  shown,  contains  no  specific  demand 
for  relief.  It  is  unnecessary  to  inquire  what  relief  in  other  cir- 
cumstances might  be  accorded.  In  the  circumstances  disclosed  in 
this  case,  no  relief  whatever  can  be  given.  If  subsequentiy  the 
line  should  come  to  be  used  for  public  purposes,  the  authority  of 
the  Commission  may  then  be  invoked. 

All  concur. 
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In  the  Matter  of  the  Petition  of  the  Mohawk  Gas  Oompaky  of 
Schenectady  under  Section  69,  Public  Service  Commissions 
Law,  for  Authority  to  Issue  $574,800  Common  Capital  Stock ; 
and  under  section  70  as  to  the  Sohenbotadt  Illuminating 
Company  Acquiring  This  and  Other  Unissued  Stock  of  this 
Petitioner;  and  Petition  of  the  Schenectady  Illuminating 
Company  Under  Section  70 

In  the  Matter  of  the  Supplemental  Petition  of  Mohawk  Gas 
Company  of  Schenectady 

Case  No.  5611 

(Public  Service  Commission,  Second  District,  October  10,  1916) 

Permission  granted  a  gas  company  at  Schenectady  to  issue  certain  par  value 
of  its  common  capital  stock  to  be  sold  and  proceeds  ntiUxed  for  certain 
specific  purposes. 

The  petition  herein  was  filed  June  23,  1916,  and  details  of  the  fixed 
capital  of  petitioner  and  its  expenditures  during  the  period  from  1913 
to  1916,  inclusive,  were  filed  from  June  23,  1916.  The  capitalization 
division  reported  on  the  application  July  24,  1916,  and  the  gas  engineer 
reported  August  4,  1916.  An  amendatory  petition  was  filed  August  7, 
1916,  and  the  final  report  of  the  division  of  capitalization  thereon  was 
made  August  10,  1916.  A  second  amendatory  petition  was  filed  Septem- 
ber 6,  1916,  and  a  supplement  to  the  final  report  of  the  division  of  capi- 
talization was  made  under  date  of  September  16,  1916.  The  application 
herein  is  for  permission  for  the  Mohawlc  Gas  Company  to  issue  $499,800 
par  value  of  its  common  capital  stock,  to  be  sold  at  a  price  not  less 
than  par,  and  the  proceeds  to  be  used  for  the  payment  of  bills  and 
accounts  owing  to  system  corporations,  and  for  the  reimbursement  of 
the  petitioner's  treasury  for  moneys  actually  expended  from  income  for 
the  acquisition  of  fixed  assets  during  the  period  from  1913  to  1916. 

By  the  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  proposed  journal  entry  contained  in  the  final  report 
of  the  division  of  capitalization  in  this  proceeding  dated  August 
10,  1916,  as  amended  by  the  supplement  thereto  dated  September 
16,  1916,  copies  of  which  reports  were  sent  to  the  corporation, 
such  entry  being  listed  on  page  8  of  the  former,  shall  be  entered 
upon  the  books  of  the  Mohawk  Gas  Company,  and  that  within 
State  Dept.  Kept.— Vol.  10        23 
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thirty  days  from  the  service  of  this  order  verified  proof  shall  be 
submitted  that  such  entries  have  been  made. 

2.  That  the  Mohawk  Gas  Company  is  hereby  authorized  to 
issue  $499,800  per  value  of  its  conunon  capital  stock  which  shall 
be  sold  at  a  price  not  less  than  the  par  value  thereof  to  give  net 
proceeds  of  at  least  $499,800. 

3.  That  said  stocW  of  the  par  value  of  $499,800  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $499,800  shall  be  used 
solely. and  exclusively  for  the  following  purposes: 

(a)  For  the  discharge  of  obligations  outstanding 
at  December  31,  1915,  or  the  renewals  thereof,  as 
follows : 

1.  Bills  and  accounts  owing  to  sys- 
tem corporations   $235,584  35 

2.  Miscellaneous  accounts  payable        17,103  45 

3.  Interest  accrued 1,385  &6 

$254,073  76 

(b)  For  the  reimbursement  of  the  treasury  of  the 
petitioner  for  moneys  actually  expended  from  in- 
come for  the  acquisition  of  fixed  assets  during  the 
calendar  years  1913  to  1915  inclusive  not  obtained 
from  the  issue  of  stocks,  bonds,  notes  or  other  evi- 
dence of  indebtedness  of  such  corporation $245,806  49 

$499,880  25 


Amount  unprovided  for $80  25 

4.  That  if  the  said  stock  of  a  total  par  value  of  $499,800  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $499,880.25,  no  portion  of 
the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum,  to 
wit  the  aggregate  of  items  (a)  and  (b)  of  ordering  clause  No.  3 
hereof,  shall  be  used  for  any  purpose  without  the  further  order 
of  the  Commission. 

5.  That  the  Mohawk  Gas  Company  shall  for  each  six  months' 
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period  ending  December  thirty-first  and  June  thirtieth  file  not 
more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  showing: 

(a)  What  stock  has  been  sold,  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein  and 
the  date  of  such  sale  of  disposition. 

(b)  To  whom  such  stock  was  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  the  amount  expended  during  such  period  of  the 
proceeds  of  the  stock  herein  authorized  for  subdivision  (a)  of 
ordering  clause  No.  3  hereof  arid  the  account  or  accounts  under 
the  uniform  system  of  accounts  for  gas  corporations  to  which  the 
expenditures  for  such  purpose  have  been  charged. 

(f )  The  amount  used  during  such  period  of  the  proceeds  of  the 
stock  herein  authorized  for  subdivision  (b)  of  ordering  clause  No. 
8  hereof. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  and 
used  in  accordance  with  the  authority  contained  herein  and  if 
during  any  period  no  stock  was  sold  or  disposed  of  or  proceeds 
expended  and  used,  the  report  shall  set  forth  such  fact. 

6.  That  the  Mohawk  Gas  Company  is  hereby  authorized  to  sell 
the  4,998  shares  each  of  the  par  value  of  $100,  aggregating  a 
total  par  value  of  $499,800  of  common  capital  stock  herein 
authorized  to  be  issued,  to  the  Schenectady  Illuminating  Com- 
pany, and  the  Schenectady  Illuminating  Company  is  hereby 
authorized  to  acquire  and  hold  such  stock  of  the  Mohawk  Gas 
Company  so  authorized;  and  the  Schenectady  Illuminating  Com- 
pany is  also  authorized  to  acquire  and  hold  $870,300  par  value 
of  common  capital  stock  of  the  Mohawk  Gas  Company  author- 
ized to  be  issued  by  order  entered  under  date  of  April  27,  1916, 
in  Case  No.  2690. 

7.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  stock  shall  be  issued 
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or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or  sale  of 
any  such  stock  be  deemed  to  have  been  approved  and  authorized 
by  this  Commission  unless  and  until  compliance  with  the  require- 
ments of  ordering  clause  No.  1  of  this  order  shall  have  been  made, 
reported  to  and  approved  as  sufficient  by  this  Commission. 

8.  That  the  authority  contained  in  this  order  to  issue  stock  is 
upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
stock  is  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof,  the  said  company  shall  file  with  the  Commission 
a  satisfactory  verified  stipulation  duly  authorized  by  its  board  of 
directors  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  the 
Conmiission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Complaint  of  the  Lockpobt  Boabd  of  Com- 
meece,  against  The  New  Yoek  Centeal  Railboad  Com- 
pany and  Intebnational  Railway  Company^  as  to  Better 
Connections  Between  Passenger  Trains  on  said  Railroad  at 
Burt,  Niagara  county 

Case  No.  5281 

(Public  Service  Commissioii,  Second  District,  October  10,  191<l) 

Better  connections  between  passenger  trains  on  the  New  York  Central  Rail- 
road and  the  International  Railway  at  a  station  known  as  Burt,  Niagara 
county,  asked  for. 

Burt  is  on  the  Ontario  diyision  of  the  New  York  Central  Railroad, 
about  eleven  miles  from  Lockport,  and  is  also  a  station  on  the  Inter- 
national Railway,  which  runs  between  that  city  and  the  village  of  Olcott, 
about  twelve  miles,  and  which  passes  through  Burt  and  crosses  the  New 
York  Central  tracks  under  grade.     Both  the  New  York  Central  and 
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International  Railway  Company  have  stations  at  Burt,  such  stations 
being  about  1,900  feet  apart.  This  application  is  for  the  New  York 
Central  to  provide  within  its  right  of  way  a  convenient  path  to  the  other 
station.  Improvements  ordered  made  and  a  shelter  house  at  the  crossing 
directed  to  be  provided. 

By  the  Commission. —  This  case  is  brought  before  the  Com- 
mission upon  the  complaint  of  the  Lockport  Board  of  Commerce 
against  the  New  York  Central  Railroad  Company  and  the  Inter- 
national Railway  Company  as  to  the  connections  between  pas- 
senger trains  on  said  railroads  at  a  station  known  as  Burt  in  the 
county  of  Niagara;  and  various  hearings  having  been  held  by 
the  Commission  in  this  case,  at  which  Roy  II.  Ernst,  corporation 
counsel  of  the  city  of  Lockport,  and  Charles  Ilickey  of  Lockport, 
appeared  as  attorneys  for  the  complainants;  Mr.  W.  A.  Williams, 
the  president  of  the  Lockport  Board  of  Trade,  John  R.  Earl, 
mayor  of  the  city  of  Lockport,  John  Hoenig  and  John  J.  Burtt, 
aldermen  of  the  city  of  Lockport,  William  A.  Dickinson,  secretary 
of  the  Board  of  Commerce,  and  many  other  members  of  said 
board  appeared  in  behalf  of  the  complainants;  Morris  Cohn  of 
Niagara'  Falls  appeared  as  attorney  for  the  International  Railway 
Company  and  Maurice  C.  Spratt  of  Buffalo,  appeared  as  attorney 
for  the  New  York  Central  Railroad  Company;  at  said  hearings 
certain  proceedings  were  had  and  proofs  taken,  from  which  proofs 
and  proceedings  it  satisfactorily  appears  to  the  Commission  that 
the  New  York  Central  Railroad  operates  a  steam  railroad  from 
Niagara  Falls  to  Oswego,  which  is  known  as  the  Ontario  division 
of  the  New  York  Central  Railroad,  which  passes  through  Burt  in 
an  easterly  and  westerly  direction  about  eleven  miles  from  the  city 
of  Lockport;  that  the  International  Railway  Company  operates 
an  electric  line  between  the  city  of  Lockport  and  the  village  of 
Olcott,  a  distance  of  about  twelve  miles,  which  line  passes  through 
Burt  and  crosses  the  New  York  Central  tracks  by  an  under  pass; 
that  said  under  pass  is  in  a  cut  under  the  New  York  Central  Rail- 
road  about  16  feet  deep;  that  the  International  Railway  Company 
now  maintains  its  station  for  Burt  at  a  point  1,100  feet  from  said 
crossing,  and  that  likewise  the  New  York  Central  maintains  its 
station  about  870  feet  from  such  crossing;  that  there  is  consider- 
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able  passenger  traffic  from  points  along  the  New  York  Central 
road  desiring  to  go  to  Lockport  and  Olcott  and  who  make  the 
change  to  the  International  at  Burt;  in  a  similar  manner  people 
from  Lockport  and  Olcott  and  other  points  along  the  Inter- 
national line,  desiring  to  reach  points  along  said  New  York  Cen- 
tral Kailroad  make  the  change  at  Burt,  and  in  all  such  cases  pas^ 
sengers  are  required  to  walk  the  distance  from  one  station  to  the 
other;  at  the  hearings  this  condition  was  conceded  by  all  parties 
to  be  inconvenient  and  various  plans  have  been  suggested  by  said 
parties  to  remedy  the  same;  it  appears  that  there  is  ample  room 
within  the  right  of  way  of  the  New  York  Central  from  its  station 
to  such  crossing  to  construct  and  maintain  a  convenient  path  to 
be  used  by  passengers  making  such  change,  it  was  also  shown 
that  either  at  the  top  of  the  bank  or  in  the  cut  by  the  side  of  the 
International  Railway  Company's  tracks  a  satisfactory  shelter 
station  could  be  erected  and  maintained;  the  complainant  herein 
asks  that  all  passenger  trains  and  cars  of  both  railroads  stop  at 
such  crossing,  and  the  International  Railway  is  willing  to  comply 
with  that  request,  but  the  New  York  Central  Railroad  Company 
deems  it  unreasonable  to  stop  its  passenger  trains  at  said  crossing 
after  having  stopped  at  the  station  only  870  feet  away;  that  if 
said  shelter  station  be  built  on  a  level  with  the  International  Com- 
pany's tracks,  a  platform  should  be  constructed  in  connection 
therewith,  and  a  stairway  leading  up  to  the  top  of  the  bank  and  to 
connect  with  such  path  should  also  be  constructed;  with  these 
improvements  the  complainants  would  be  satisfied ;  and  it  appears 
to  the  Commission  that  the  same  are  in  all  respects  required  for 
the  security  and  convenience  of  the  traveling  public;  and  the 
chief  of  the  division  of  steam  railroads  of  this  Commission  having 
personally  inspected  the  said  crossing  and  the  physical  conditions 
relating  thereto,  and  having  duly  made  his  report  in  writing  to 
the  Conunission  under  date  of  October  3,  1916,  whereby  it 
appears  that  it  is  entirely  feasible  to  provide  physical  means  of 
interchange  for  passengers  between  the  said  railroads  at  the  said 
crossing,  and  the  recommendation  of  the  said  report  being  that 
the  said  interchange  facilities  should  be  installed  accordingly,  by 
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the  joint  action  of  the  said  New  York  Central  Railroad  Company 
and  the  said  International  Railway  Company ; 

It  is  therefore  hereby  determined  that  the  said  the  New 
York  Central  Railroad  Company  and  the  International  Railway 
Company  be  notified,  by  a  service  upon  each  of  them  of  a  copy 
of  this  determination,  that  this  Commission  requires  and  directs 
that  the  following  repairs,  improvements,  changes  and  additions 
shall  be  made  at  said  crossing  of  the  two  railroads  of  the  respond- 
ents at  Burt,  Niagara  county,  and  that  the  same  shall  be  made  at 
the  joint  cost  of  said  corporations,  the  division  thereof  to  be 
agreed  upon,  fixed  and  determined  by  an  agreement  between  the 
said  corporations  to  be  made  and  entered  into  within  thirty  days 
from  the  time  of  the  service  of  a  copy  hereof  upon  them,  and  that 
within  the  said  period  of  thirty  days  the  said  corporations  shall 
file  with  the  Commission  a  statement  that  such  an  agreement 
has  been  made  between  them  for  a  division  or  apportionment  of 
the  cost  of  such  repairs,  improvements,  changes  or  additions  at 
said  crossing; 

That  said  repairs,  improvements,  changes  and  additions  for 
said  interchange  at  said  crossing  are  hereby  specified  as  follows: 

A  shelter  house  not  less  than  twelve  feet  long  and  eight  feet 
deep  shall  be  erected,  placed  and  maintained  in  the  southeast 
comer  of  the  land  of  the  New  York  Central  Railroad  Company ; 
that  this  shelter  shall  be  closed  on  the  west  and  south  sides  except- 
ing for  a  doorway  in  the  west  side  at  the  mid  point ;  that  the  roof 
of  the  overhanging  type,  common  to  such  shelters,  shall  be  pro- 
vided with  sufficient  overhang  to  protect  from  storms  from  the 
east;  that  a  stairway  not  less  than  four  feet  wide,  with  open 
treads,  and  a  suitable  railing  be  provided  and  maintained,  which 
shall  lead  from  the  shelter  house  to  a  platform  to  be  constructed  at 
the  foot  of  the  slope  of  the  cut  on  the  International  Railway,  such 
platform  to  be  not  less  than  twenty-five  feet  in  length  and  six  feet 
in  width;  that  the  platform  be  located  at  such  point  as  will  be  best 
suited  to  the  operating  and  physical  conditions  on  the  Inter- 
national Railway,  but  that  the  stairs  shall  be  located  as  near  the 
southerly  line  of  the  right  of  way  of  the  New  York  Central  as 
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possible,  in  order  that  the  number  of  steps  shall  be  kept  to  a 
minimum ;  that  a  cinder  path  not  less  than  four  feet  in  width  be 
constructed  from  the  shelter  house  westerly  along  the  southerly 
right  of  way  line  of  the  New  York  Central  Kailroad,  and  north 
thereof  until  it  connects  with  the  present  walk  now  in  existence 
just  west  of  the  water  tank;  that  this  cinder  path  be  properly 
constructed  by  rolling  or  tamping  into  place;  sufficient  space 
should  be  left  between  the  south  side  of  the  shelter  house  and  the 
southerly  right  of  way  line  of  the  New  York  Central  in  order 
that  the  cinder  path  may  be  constructed  between  them,  thereby 
affording  access  to  the  stairway  without  passing  through  or 
around  the  shelter  house. 


In  the  Matter  of  the  Application  of  the  Schenectady  Illumi- 
kating  Company  for  Permission  to  Issue  $2,447,200  of 
Capital  Stock  Pursuant  to  the  Provisions  of  Section  69  of  the 
Public  Service  Commissions  Law 

Case  No.  2691 

(Public  Service  Commissioii,  Second  District,  October  10,  1916) 

Order  superseding  previous  order   granting  permission  to  a  general  electric 
company  of  Schenectady  as  to  issue  of  92,oooyOoa 

The  petitioner  herein,  the  Schenectady  Illuminating  Company,  was 
authorized  to  issue  $2,886,700  par  value  of  its  common  capital  stock,  and 
to  issue  the  proceeds  for  purposes  herein  specified.  The  present  appli- 
cation is  made  for  permission  to  make  an  issue  of  5  per  cent  forty-year 
debenture  bonds,  and  asks  that  the  order  of  May  27,  1916,  be  amended 
so  as  to  authorize,  instead  of  $886,700  par  value  of  common  capital  stock, 
sufficient  bonds  when  sold  at  90  per  cent  of  their  face  value  will  give  net 
proceeds  of  that  amount.    Petition  granted. 

By  the  Commission. —  By  orders  herein  dated  May  13,  1913, 
and  April  27,  1916,  the  Schenectady  Illuminating  Company  was 
authorized  to  issue  $2,886,700  par  value  of  its  common  capital 
stock  and  to  use  the  proceeds  realized  from  the  sale  thereof  at  par 
for   certain   specified   purposes   as  enumerated  in   said   orders. 
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According  to  report  verified  the  5th  day  of  May,  1914,  $2,000,000 
of  the  stock  so  authorized  has  been  sold,  but  the  balance  of  $886,- 
700  has  not  yet  been  issued. 

By  petition  dated  June  12,  1916,  the  company  states  that  it 
has  been  found  desirable  in  financing  its  property  and  business  to 
make  an  issue  of  5  per  cent  forty-year  debenture  bonds  and  prays 
that  the  aforesaid  order  of  April  27,  1916,  be  amended  to  au- 
thorize instead  of  $886,700  par  value  of  common  capital  stock, 
sufficient  bonds  which  when  sold  at  90  per  cent  of  their  face  value 
will  give  net  proceeds  of  that  amount.  Now  therefore,  upon  the 
foregoing  record,  ordered  as  follows : 

1.  That  this  order  supersedes  the  order  of  the  Commission 
heretofore  entered  herein  on  the  27th  day  of  April,  1916. 

2.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding,  dated 
November  22,  1915,  which  on  the  same  date  was  sent  to  the  cor- 
poration, such  entries  being  listed  in  appendix  D,  pages  22  to  28 
inclusive  thereof,  as  modified  in  accordance  with  a  memorandum 
of  the  division  of  capitalization,  dated  March  28,  1916,  shall  be 
entered  upon  the  books  of  the  Schenectady  Illuminating  Com- 
pany, and  that  within  thirty  days  from  the  service  of  this  order 
verified  proof  shall  be  submitted  to  this  Commission  that  such 
entries  have  been  made. 

3.  That  the  company's  plan  for  amortizing  the  amount  of 
$1,462,113.43,  which  will  appear  on  its  books  and  be  charged  to 
"  fixed  capital  other  intangible  electric  capital "  after  the  above 
described  journal  entries  have  been  made,  at  the  rate  of  $50,000 
a  year  until  the  balance  in  said  account  is  reduced  to  $731,056.72, 
is  accepted  and  approved,  and  the  company  is  hereby  ordered  to 
amortize  said  amount  of  $1,462,113.43  at  lie  rate  of  $50,000  per 
year  by  charges  to  the  prescribed  account  "  other  contractual  de- 
ductions from  income"  until  the  balance  in  the  said  account  is 
reduced  to  $731,056.72,  provided,  nevertheless,  that  this  order 
shall  be  construed  only  as  a  determination  of  acceptance  and 
approval  of  the  company's  plan  of  amortization  to  the  amount 
and  for  the  period  therein  defined ;  and  further  provided  that  this 
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order  is  not  intended  and  shall  not  be  construed  as  a  present 
determination  by  this  Commission  that  the  amount  of 
$1,462,113.43,  which,  under  the  determination  herein,  will  be 
charged  on  the  books  of  the  company  to  "  fixed  capital  —  other 
intangible  electric  capital "  is  the  balance  of  such  account  which 
should  be  now  properly  carried  by  the  company,  or  as  a  present 
determination  that  the  balance  of  $731,056.72,  which  will  remain 
after  the  company's  proposed  plan  for  amortizing  one-half  of  said 
first  mentioned  sum  shall  have  been  consummated,  shall  be 
deemed  as  the  balance  of  said  account  which  shall  thereafter  be 
properly  carried  as  such  by  said  company. 

4.  That  the  Schenectady  Illuminating  Company  is  hereby 
authorized  to  issue  $985,200  face  value  of  5  per  cent  forty-year 
debenture  bonds,  provided  that  none  of  such  bonds  shall  be  issued 
under  the  authority  of  this  order  until  the  terms  and  conditions 
of  said  debentures  shall  have  been  submitted  to  and  approved  by 
this  Commission. 

5.  That  said  bonds  of  the  total  face  value  of  $985,200  when 
issued  shall  be  sold  for  not  less  than  90  per  cent  of  their  face 
value  and  accrued  interest  to  give  net  proceeds  of  at  least 
$886,680. 

6.  That  said  bonds  of  the  face  value  of  $985,200  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $886,680  shall  be  used 
solely  and  exclusively  for  the  following  purposes: 

(a)  For  the  discharge  of  bills 
payable  outstanding  at  December 
31,  1912,  as  shown  on  balance 
sheet,  page  10,  of  final  report 
dated  November  22,  1915,  of  the 
division  of  capitalization,  or 
their  renewals $2,270  000  00 

Less  amount  paid  by  proceeds 
of  $2,000,000  common  capital 
stock  authorized  by  order  dated 

May  13,  1913 2,000,000  00 

$270,000  00 
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(b)  For  the  discharge  of  the 
following  current  liabilities  out- 
standing at  December  31,  19 12, 
as  shown  on  balance  sheet,  page 
10,  of  final  report  of  division  of 
capitalization  dated  November 
22,  1916,  or  their  renewals:  Ac- 
counts payable $195,304  54 

Interest  accrued 100,537  50 


$295,842  04 


(c)  For  the  reimbursement  of  the  treasury  of 
the  petitioner  for  moneys  actually  expended 
from  income  for  the  acquisition  of  fixed  assets 
from  August  1,  1904,  to  December  31,  1912,  not 
obtained  from  the  issue  of  stocks,  bonds,  notes  or 
other  evidence  of  indebtedness  of  such  corpora- 
tion    320,896  45 


$886,738  49 


Amount  unprovided  for $58  49 


7.  That  if  the  said  bonds  of  a  total  face  value  of  $985,200 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $886,738.49,  no 
portion  of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum,  to  wit,  the  aggr^ate  of  items  (a)  to  (c)  inclusive  of  order- 
ing clause  No.  6  herein,  shall  be  used  for  any  purpose  without 
the  further  order  of  this  Commission. 

8.  That  the  Schenectady  Illuminating  Company  shall  for  each 
six  months'  period  ending  December  thirty-first  and  June  thirtieth 
file  not  more  than  thirty  days  from  the  end  of  such  period  a  veri- 
fied report  showing: 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  dur- 
ing such  period  in  accordance  with  the  authority  contained  herein 
and  the  date  of  such  sale  or  disposition. 
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(b)  To  whom  such  bonds  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  With  respect  to  subdivision  (a)  to  (c)  inclusive  of  order- 
ing clause  No.  6  herein  there  shall  be  shown  the  amount  expended 
in  reasonable  detail  of  the  proceeds  for  the  purposes  specified 
therein  during  such  period  and  stating  to  what  account  or 
accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  used  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  bonds  were  sold  or  disposed  of  or  proceeds  thereof  used, 
the  report  shall  set  forth  such  fact. 

9.  That  the  fixed  capital  accounts  of  the  Schenectady  Illumi- 
nating Company  as  corrected  by  the  journal  entries  which  the 
petitioner  has  been  herein  directed  to  make,  having  been  care- 
fully checked,  and  being  as  nearly  as  may  be  ascertained  a  true 
statement  of  the  same,  the  separation  of  such  accounts  between 
fixed  capital  installed  prior  to  December  31,  1908,  and  fixed 
capital  installed  since  December  31,  1908,  is  no  longer  necessary, 
and  the  petitioner  herein  shall  debit  and  credit  all  entries  in  con- 
nection with  fixed  capital  to  the  appropriate  fixed  capital  accounts 
prescribed  in  the  uniform  system  of  accounts  for  electrical  cor- 
porations covering  expenditures  for  fixed  capital  installed  since 
December  31,  1908. 

10.  That  the  uniform  system  of  accounts  for  electrical  cor- 
porations is  hereby  amended  in  its  application  to  the  accounts  of 
the  Schenectady  Illuminating  Company  in  so  far  as  is  necessary 
so  that  all  charges  on  account  of  retirements  of  fixed  capital  shall 
be  charged  to  the  account  "  accrued  amortization  of  capital " 
heretofore  created  and  as  maintained  by  credits  to  the  same  and 
charges  to  "  operating  expenses  —  general  amortization  "  as  pro- 
vided in  the  uniform  system  of  accounts  applicable  to  said 
corporation. 

11.  That  the  authority  contained  in  this  order  to  issue  bonds  is 
upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
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to  comply  in  good  faith  with  the  provisions  hereof,  and  before 
any  bonds  are  issued  pursuant  hereto  and  within  thirty  days  of 
the  service  hereof  the  said  company  shall  file  with  this  Commis- 
sion a  satisfactory  verified  stipulation  duly  authorized  by  its 
board  of  directors,  accepting  this  order  with  all  its  terms  and  con- 
ditions and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  as  required  herein. 

12.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  2  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  bonds  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
sale  of  any  such  bonds  be  deemed  to  have  been  approved  and 
authorized  by  this  Commission  unless  and  until  compliance  with 
the  requirements  of  ordering  clause  No.  2  of  this  order  shall  have 
been  made,  reported  to  and  approved  as  sufficient  by  this 
Commission. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  the  bonds 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  incoma 


In  the  Matter  of  the  Joint  Petition  of  the  Empieb  Gas  and 
Electric  Company  and  Empire  Coke  Company  under  Sec- 
tion 69,  Public  Service  Commissions  Law,  for  Authority  to  Issue 
$61,000  in  Joint  First  and  Refunding  Mortgage  6  Per  Cent 
Gold  Bonds 

Case  No.  5594 

(Public  Service  Commission,  Second  District,  October  10,  1910) 

Permisaion  asked  by  the  Empire  Gas  and  Electric  Company  and  Empire  Cokc 
Company  to  issue  |6i,ooo  in  joint  first  and  refunding  mortgage  5  per  cent 
gold  bonds. 

Under  a  mortgage  dated  March  1,  1911,  to  secure  an  authorized  issue 
«l  16,000,000  of  bonds,  the  present  petition  was  filed  June  9,  1916,  and 
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the  report  of  the  division  of  light,  heat  and  power  was  made  thereon 
September  28,  1916,  and  the  division  of  capitalization  report  was  made 
on  October  3,  1916.  Upon  the  reports  of  these  divisions  the  permission 
herein  asked  for  is  granted,  with  the  proviso  that  the  bonds  so  issued 
shall  be  sold  for  not  less  than  90  per  cent  of  their  face  value  and 
accrued  interest  to  give  net  proceeds  of  at  least  $54,900,  and  that  the 
proceeds  of  the  sale  of  said  bonds  shall  be  used  for  certain  purposes 
specifically  set  forth  In  the  order  here  made. 

By  the  Commission. —  Ordered  as  follows :  1.  That  the  Empire 
Gas  and  Electric  Company  is  hereby  authorized  to  issue  $61,000 
face  value  of  its  5  per  cent  thirty-year  joint  first  and  refunding 
mortgage  bonds  under  a  certain  indenture,  dated  March  1,  1911, 
given  to  the  Pennsylvania  Company  for  Insurances  on  Lives  and 
Granting  Annuities,  as  trustee,  to  secure  an  authorized  issue  of  a 
total  face  value  of  $5,000,000. 

2.  That  said  bonds  of  the  total  face  value  of  $61,000  shall  be 
sold  for  not  less  than  90  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  at  least  $54,900. 

3.  That  said  bonds  of  the  face  value  of  $61,000  so  authorized 
or  the  net  proceeds  thereof  to  the  amount  of  $54,900  shall  be  used 
solely  and  exclusively  for  the  following  purposes: 

(a)  For  the  purchase  and  installation  of  the  following  equip- 
ment: 

1.  One  motor  driven  centrifugal  feed  pump  com- 
plete in  each  of  the  Geneva  and  Auburn  steam 

plants    $3,025  00 

2.  One  regulator  complete  in  each  substation  at 
Lyons,  Clyde,  Palmyra,  Newark,  Seneca  Falls 

and  Waterloo,  and  three  in  Geneva 15,659  70 

8.  High  tension  insulators,  together  with  pins, 
bolts,  tie  wires,  etc.,  account  of  transmission  line 
between  Geneva  and  Waterloo 1,617  00 

4.  New  crossarms,  insulators  and  pins  account  of 

increase  in  voltage  from  6,600  to  13,200  volts. .  2,503  20 

5.  One  24  marble  switchboard  panel  with  switches 
and  instruments,  150  feet  of  00  3  conductor 
cable,    choke   coils,    potheads,    conduit,    conduit 

bends  and  cable  racks  at  Geneva  plant 924  00 
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6.  Eighteen  brick  switch  compartments,  additional 
current  transformers^  iron  conduit  for  cables, 
additional  bus  bars  and  cables,  special  high 
capacity  switches  in  cells  in  the  Auburn  sub- 
station          $2,700  00 

7.  Outdoor  switch  with  foundations  and  ducts  and 
outdoor  arresters  with  foundations  and  ducts  at 

the  Auburn  substation   6,000  00 

8.  Two  outdoor  oil  switches;  one  hour  gap  switch, ' 
six  choke  coils,  etc.,  account  of  extension  of  trans- 
mission line  to  connect  with  the  new  plant  of 

the  Seneca  Power  Corporation 8,720  00 

9.  One  vertical  wheel  to  operate  a  300  kilowatt 
generator,  together  with  necessary  switchboard 

and  governing  apparatus  at  Lyons  plant 9,500  00 

$44,648  90 

(b)  For  the  purchase  of  equipment  for  periodi- 
cally testing  oil  in  connection  with  high  tension 
transformers 250  00 

(c)  For  the  enlargement  of  c^ce  building  at 

Seneca  Falls , 6,000  00 

(d)  For  the  purchase  of  the  following  trans- 
formers for  the  Auburn  plant: 

3     75   kilowatts $1,065  00 

3  250   kilowatts    3,600  00 

. 4,665  00 

$55,563  90 
Amount  unprovided  for $663  90 

in  so  far  as  the  same  may  be  applicable  provided: 

(1)  That  such  bonds  or  the  proceeds  thereof  shall  be  applied 
on  such  new  construction  summarized  in  subdivisions  (a)  to  (d) 
inclusive  hereof  only  in  so  far  as  the  same  is  a  real  increase  in  the 


368  State  Depabtment  Bepobts 

Public  Service  Commission,  Second  District 

fixed  capital  of  the  petitioner  and  not  a  replacement  of  any  part 
of  such  fixed  capital  or  substitution  for  wasted  capital  or  other 
loss  properly  chargeable  to  income  in  accordance  with  the  defini- 
tions contained  in  the  uniform  system  of  accounts  for  electrical 
and  gas  corporations  adopted  by  this  Commission. 

(2)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  such  construction  unless 
such  engineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  oflScers  and  employees  of  the  corporation,  or,  in  a 
proper  case,  where  such  services  may  have  been  rendered  by  cer- 
tain of  such  officers  or  employees  under  an  express  assignment  to 
such  construction  or  improvement  work 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes, 
subject  to  the  limitations  herein  contained,  a  sum  less  than  an 
amount  equal  to  the  face  value  of  the  bonds  herein  authorized,  no 
portion  of  the  proceeds  of  the  bonds  herein  authorized  over  the 
actual  proceeds  thereof  so  required  shall  be  used  for  any  purpose 
without  the  further  order  of  this  Commission. 

4.  That  if  the  said  bonds  of  a  total  face  value  of  $61,000  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $55,563.90,  no  portion  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum,  to  wit, 
the  aggregate  item  of  (a)  to  (d)  inclusive  of  ordering  clause  No. 
3  hereof,  shall  be  used  for  any  purpose  without  the  further  order 
of  this  Commission. 

5.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Empire  Gas  and  Elec- 
tric Company  unless  any  such  hypothecation  or  pledge  shall  have 
been  expressly  approved  and  authorized  by  this  Commission. 

6.  That  the  Empire  Gas  and  Electric  Cocpany  shall  for  each 
six  months'  period  ending  December  thirty-first  and  June  thirtieth 
file  not  more  than  thirty  days  from  the  end  of  such  period  a  veri- 
fied report  showing: 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein  and 
the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  bonds  were  sold 
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(c)  What  proceeds  were  realized  from  such  sala 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  bonds 
herein  authorized  and  the  account  or  accounts  under  the  uniform 
system  of  accounts  for  electrical  and  gas  corporations  to  which  the 
expenditures  for  such  purposes  have  been  charged^  giving  all 
details  of  any  credits  to  fixed  capital 

(f )  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report 

(g)  A  summary  showing  the  expenditures  during  such  period 
by  the  prescribed  accounts. 

In  reporting  under  subdivisions  (f)  and  (g)  of  this  clause 
there  shall  be  further  shown  the  expenditures  of  the  proceeds  of 
the  bonds  herein  authorized  to  the  beginning  of  the  period 
reported  upon  and  a  total  showing  such  expenditures  to  the  end  of 
the  period^  together  with  a  statement  of  the  balances  in  the  fixed 
capital  accounts  as  of  the  beginning  and  ending  of  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein  and  if  during  any 
period  no  bonds  were  sold  or  disposed  of  or  proceeds  expended,  the 
report  shall  set  forth  such  fact 

7.  That  the  company  shall  within  thirty  days  from  the  service 
of  his  order  advise  this  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 

Stati  Dipt.  Rxpt. —  Vol.  10       24 
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In  the  Matter  of  the  Complaint  of  the  City  of  Lockpoet  against 
.    Intebnational  Railway  Company,  as  to  Protection  at  Two 
Highway  Crossings 

Case  ITo.  6619 

(Public  Service  Commission,  Second  District,  October  10,  1916) 

The  city  of  Lockport  asks  for  increased  protection  at  tlie  grade  crossing  of 
the  International  railway  at  Hinman  road  highway  and  also  at  West 
avenue  in  that  dty. 

In  the  case  of  Hinman  road  highway  no  flagman  is  now  employed  or 
signal  sounded,  and  the  company's  cars  are  operated  at  a  high  rate  of 
speed,  and  the  approach  of  the  cars  is  obscured  until  people  upon  the  high- 
way reach  the  railroad  tracks^  In  the  case  of  West  avenue,  the  Inter-* 
national  Bailway  Company  operates  its  line  crossing  that  avenue  and 
then  crossing  by  an  under  pass  the  New  York  Central  Railroad  Com- 
pany's tracks,  and  at  this  point  the  Central  tracks  are  elevated  on  a 
fifteen-foot  embankment,  so  that  the  International  cars  passing  from 
the  north  of  the  embankment  cannot  be  seen  until  they  are  directly 
upon  the  street  crossing,  and  no  flagman  is  employed  and  no  danger 
signal  given.  Method  for  protecting  the  Hinman  road  highway  crossing 
agreed  upon  and  the  West  avenue  crossing  to  be  protected  by  a  flagman. 

By  the  Commission. — The  city  of  Lockport,  through  its  com- 
mon council,  has  brought  this  case  before  the  Commission  asking 
that  a  flagman  be  stationed  at  the  grade  crossing  of  the  Hinman 
road  highway  and  the  International  railway  at  Lockport,  and  such 
petition  alleges,  among  other  things,  that  the  crossing  is  not  now 
protected  in  any  way  by  flagman,  warning  bells  or  other  danger 
signal,  and  that  said  crossing  is  dangerous  because  the  cars  of  the 
International  are  operated  at  a  high  rate  of  speed  over  the  same^ 
and  that  the  approach  of  cars  is  obscured  until  people  upon  the 
highway  reach  the  railroad  tracks. 

A  further  complaint  is  made  in  this  case  that  the  International 
Railway  Company  operates  its  electric  railroad  around  the  west- 
erly side  of  the  city  of  Lockport,  crossing  a  public  street  known  as 
West  avenue  and  then  crossing  by  an  under  pass  the  New  York 
Central  Railroad  Company's  tracks  around  the  gulf  to  what  is 
commonly  known  as  "  lower  town  "  in  said  city ;  that  said  line  is 
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used  almost  wholly  for  freight  traffic  with  electric  locomotives; 
that  the  "N&w  York  Central  railroad  at  the  point  of  crossing  is 
elevated  on  an  embankment  about  fifteen  feet  high  and  that  when 
the  International  cars  pass  from  the  north  of  the  said  embankment 
they  cannot  be  seen  until  they  are  directly  upon  the  street  cross- 
ing; that  there  is  no  flagman  maintained  at  the  crossing  and  no 
warning  bell  or  other  danger  signal  to  warn  persons  using  West 
avenue  of  an  approaching  train. 

The  answer  of  the  respondent  shows  that  Hinman  road  is  a 
country  highway  and  that  a  flagman  or  any  other  crossing  protec- 
tion there  is  wholly  unnecessary ;  as  to  the  crossing  of  West  ave- 
nue by  the  gulf  line  of  the  respondent,  it  is  alleged  that  not  more 
than  three  regular  trains  go  over  such  crossing  each  way  within 
twenty-four  hours  and  that  no  flagman,  gates  or  other  crossing 
protection  is  required. 

On  the  16th  day  of  September,  1916,  the  Commission  held  a 
hearing  in  this  case  in  the  city  of  Lockport,  at  which  hearing 
Mr,  Eoy  H.  Ernst,  corporation  counsel,  and  James  Watt,  alder- 
man of  the  city  of  Lockport,  appeared,  together  with  Henry  P. 
Murphy,  an  interested  party,  all  on  behalf  of  the  complainant; 
Mr.  E.  E.  Franchot  of  the  firm  of  Cohn,  Chormann  &  Eranchot 
of  Niagara  Falls,  appeared  as  attorney  for  the  respondent,  together 
with  Mr.  A.  S.  Henry,  superintendent  of  transportation ;  on  said 
hearing  considerable  proof  was  taken  as  to  the  condition  of  both 
such  crossings,  and  subsequently  on  the  30th  day  of  September, 
1916,  on  said  Hinman  crossing,  a  further  hearing  was  held,  at 
which  all  of  said  parties,  together  with  other  interested  citizens^ 
appeared,  and  further  proceedings  were  had  and  proofs  taken. 

It  appears  satisfactorily  to  the  Commission  from  all  such  pro* 
ceedings  and  proofs  that  the  Hinman  road  is  one  of  the  important 
highways  leading  into  the  city  of  Lockport  from  the  southwest  and 
is  much  traveled ;  that  the  crossing  is  not  in  any  sense  an  obscure 
one,  but  the  approach  of  cars  from  either  direction  may  be  observed 
for  hundreds  of  feet  by  people  in  the  highway  at  points  at  least 
two  hundred  feet  from  the  crossing  on  either  side  thereof;  it  was 
suggested  at  the  last  hearing  that  two  fruit  trees  with  low  branches 
on  the  easterly  side  of  the  railroad  tracks,  and  in  the  triangle 
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between  such  tracks  and  the  Hinman  road,  which  are  growing  on 
the  land  of  the  Ontario  Power  Company,  should  be  removed,  and 
that  the  waiting  station  on  the  westerly  side  of  the  tracks  should  be 
moved  to  a  point  nearer  the  crossing,  as  well  for  the  convenience 
of  passengers  as  for  a  clearer  view  from  points  in  the  highway  west 
of  the  crossing;  these  matters^  the  respondent  agreed  to  take  care 
of  immediately,  and  also  agreed  to  erect  and  maintain  an  elevated 
crossing  sign  on  the  easterly  side  of  the  crossing  at  about  the  same 
distance  from  said  crossing  as  is  located  the  crossing  sign  on  the 
westerly  side  thereof ;  with  these  improvements  it  is  believed  that 
such  crossing  will  be  made  reasonably  free  from  danger  to  those 
using  the  highway,  without  requiring  the  installation  of  a  bell  or 
other  warning  or  the  placing  of  a  flagman  at  said  crossing. 

As  to  the  West  avenue  crossing,  it  developed  on  the  hearing  that 
the  few  trains  operated  by  the  International  Railway  Company 
over  the  gulf  line  run  at  a  speed  of  about  four  miles  an  hour  as 
they  emerge  from  said  under  pass  and  across  the  street,  and  it  was 
agreed  by  Alderman  Watt  at  the  first  hearing  that  if  the  trains  and 
cars  which  cross  West  avenue  at  the  point  mentioned  should  be 
preceded  by  a  flagman  to  warn  people  on  the  street  of  the  approach 
of  the  train,  the  complaint  would  be  satisfied ;  whereupon  the  rep- 
resentatives of  the  respondent  agreed  to  follow  that  practice  in 
the  future.    It  is,  therefore. 

Ordered  that  this  case  be,  and  the  same  hereby  is,  closed  upon 
the  records  of  the  Commission ;  on  condition,  however,  that  the 
complaint  may  be  renewed  by  any  interested  party  upon  showing 
to  the  Commission  that  the  respondent  has  failed  to  comply  with 
any  of  the  conditions  herein  mentioned. 
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In  the  Matter  of  the  Petition  of  Seelt  Elbotbio  Company  (of 
Spencer)  Under  Section  69  of  the  Public  Service  Commissions 
Law  for  Authority  to  Issue  $1 1^800  Common  Capital  Stock 

Case  'No.  6682 

(Public  Service  Commission,  Second  District,  October  10,  1916) 

The  Seely  Electric  Company  makes  application  for  leave  to  issue  $11,300  par 
value  of  its  common  capital  stock,  to  be  sold  at  a  price  not  less  than  the 
par  valne  thereof. 

The  petition  herein  was  filed  August  22,  1016,  and  a  certified  copy  of 
certificate  of  incorporation  and  certified  copy  of  certificate  of  increase  of 
capital  stock  was  filed  September  22,  1916.  The  report  of  the  division 
of  light,  heat  and  power  was  made  under  date  of  September  29,  1916. 
The  record  shows  that  the  proceeds  of  the  stock  sought  to  be  used  is  to 
be  used  for  the  payment  of  6  per  cent  promissory  notes  now  outstanding 
for  the  purchase  of  a  boiler  plant  and  accessories,  and  for  new  construc- 
tion.   Order  granted  with  the  usual  restrictions. 

Bt  THE  Commission.    Ordered  as  follows : 

1.  That  the  Seely  Electric  Company,  is  hereby  authorized  to 
issue  $11,300  par  value  of  its  oommon  capital  stock  which  shall 
be  sold  at  a  price  not  less  than  the  par  value  thereof  to  give  net 
proceeds  of  at  least  $11,300, 

2.  That  said  stock  of  the  par  value  of  $11,300  so  authorized  or 
the  proceeds  thereof  to  the  amount  of  $11,300  shall  be  used  solely 
and  exclusively  for  the  following  purposes : 

(a)  For  the  discharge  of  the  following  one  year  6  per  cent 
promissory  notes  outstanding  June  30,  1916,  or  the  renewals 
thereof: 


1  dated  April  21, 1915 $216  36 

1  dated  June  10,  1915 1,600  00 


$1,716  86 


(b)  For  the  purchase  from  the  S. 
Alfred  Seely  Company  of  a  boiler  plant 
and  accessories,  as  follows: 
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1  lOO-horse  power  Erie  city  liori- 
sontal  tubular  ]i)oil6r;  1  60-hor8e 
power  Atlas  horizontal  tubular 
boiler;  feed  water  heater,  pump  and 
injector;  brick  boiler  house^  brick 
chimney  and  connections $1,600  GO 

(c)    For  estimated  cost  of  new  con- 
struction, as  follows: 

1.  17  X 18  inch  uniflow  engine $3,800  00 

2.  125  kilowatt  alternator  and  ex- 
citer        1,575  00 

3.  4-panel  switchboard,  with  switches 

and  instruments,  complete 700  00 

4.  Engine  foundation,  piping  and 

valves 300  00 

6.  Feed  water  heater,  steam  sepa- 
rator, traps,  etc 200  00 

6.  Tile   building,    with    roof    and 

floor. 760  00 

7.  Engineering  and  superintendence.         250  00 

8.  Contingencies 400  00 


7,986  00 


$11,301  85 


Amount  unprovided  for $1  85 


in  so  far  as  the  same  may  be  applicable,  provided : 

(1)  That  such  stock  or  the  proceeds  thereof  shall  be  applied 
on  such  new  construction  summarized  in  subdivisions  (b)  and  (c) 
hereof  only  in  so  far  as  the  same  is  a  real  increase  in  the  fixed 
capital  of  the  petitioner  and  not  a  replacement  of  any  part  of 
such  fixed  capital  or  substitution  for  wasted  capital  or  other  loss 
properly  chargeable  to  income  in  accordance  with  the  definitions 
contained  in  the  uniform  system  of  accounts  for  electrical  cor- 
porations adopted  by  this  Commission. 
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(2)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  such  construction, 
unless  such  engineering  services  shall  have  been  rendered  either 
by  other  than  the  regular  officers  and  employees  of  the  corporation, 
or,  in  a  proper  case,  where  such  services  may  have  been  rendered 
by  certain  of  such  officers  or  employees  under  an  express  assign- 
ment to  such  construction  or  improvement  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes, 
subject  to  the  limitations  herein  contained,  a  sum  less  than  an 
amount  equal  to  the  par  value  of  the  stock  herein  authorized,  no 
portion  of  the  proceeds  of  the  stock  herein  authorized  over  the 
actual  proceeds  thereof  so  required  shall  be  used  for  any  purpose 
without  the  further  order  of  this  Commission. 

(4)  That  the  unit  prices  contained  in  the  petition  are  not 
intended  to  be  and  must  not  be  construed  by  the  petitioner  as 
having  been  determined  upon  by  the  Commission  as  the  actual 
cost  of  the  property  and  work  to  be  acquired  and  done  and  thus 
properly  chargeable  to  fixed  capital,  but  are  intended  and  shall 
be  construed  only  to  be  a  present  estimate  of  the  probable  cost  of 
such  property  and  work,  the  actual  cost  of  which  must  be  actual 
expenditures  made  as  defined  by  the  Commission's  uniform  sys* 
tem  of  accounts  for  electrical  corporations. 

8.  That  the  Seely  Electric  Company  shall  for  each  six  months' 
period  ending  December  31st  and  June  30th  file,  not  more  than 
thirty  days  from  the  end  of  such  period,  a  verified  report  showing: 

(a)  What  stock  has  been  sold,  exchanged,  or  otherwise  disposed 
of  during  such  period,  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  With  respect  to  subdivision  (a)  of  ordering  clause  No.  2 
herein,  there  shall  be  shown  the  amount  expended  in  reasonable 
detail  of  the  proceeds  of  the  stock  herein  authprized  and  stating 
to  what  account  or  accounts  under  the  uniform  system  of  accounts 
for  electrical  corporations  such  expenditures  have  been  charged. 
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(f )  With  respect  to  subdivisions  (b)  and  (c)  of  ordering  clause 
Ko.  2  herein  there  shall  be  shown : 

1.  In  detail  the  amount  expended  during  such  period  of  the 
proceeds  of  the  stock  herein  authorized,  and  the  account  or 
accounts  under  the  uniform  system  of  accounts  for  electrical  cor- 
porations to  which  the  expenditures  for  such  purposes  have  been 
charged,  giving  all  details  of  any  credits  to  fixed  capital  in  con-^ 
nection  with  such  expenditurea 

2.  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report 

3.  A  summary  showing  the  expenditures  during  such  period 
by  the  prescribed  accounts. 

In  reporting  under  subdivision  (f )  of  this  clause  there  shall  be 
further  shown  the  expenditures  of  the  proceeds  of  the  stock  herein 
authorized  to  the  beginning  of  the  period  reported  upon  and  a 
total  showing  such  expenditures  to  the  end  of  the  period,  together 
with  a  statement  of  the  balances  in  the  fixed  capital  accounts  as  of 
the  banning  and  ending  of  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  stock  was  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 

4.  That  the  company  shall  within  thirty  days  from  the  service 
of  this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  incoma 
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In  the  Matter  of  the  Petition  of  the  Depew  ajstd  Lancasteb 
Light,  Poweb  Aim  Conduit  Company,  under  section  68  of  the 
Public  Service  Commissions  Law,  for  permission  to  construct 
an  electric  plants  including  poles^  wires,  conduits  and  appur- 
tenances for  furnishing  electricity  for  light,  heat  or  power  to  the 
public  in  the  town  of  East  Hamburg,  Erie  county,  and  for 
approval  of  the  exercise  of  rights  and  privil^es  under  a  fran- 
chise therefor  received  from  the  town 

Case  Ifo.  5683 

(Public  Service  CommisBion,  Second  District,  October  10,  1916) 

PemiiBaioii  asked  by  tlie  Depew  and  Lancaster  Light,  Power  and  Conduit  Com- 
pany for  antliority  to  construct  an  electric  plant  in  the  town  of  East 
Hamburg,  Erie  county. 

The  petition  herein  was  filed  August  17,  1916,  the  object  of  the  appli- 
cation being  to  secure  the  right  of  furnishing  electricity  for  the  town 
and  the  people  thereof,  for  light,  heat  and  power,  and  for  permission  to 
use  a  local  franchise  receiyed  from  the  town  board  and  superintendent 
of  highways  of  East  Hamburg  for  that  purpose;  the  construction  of  such 
plant  being  shown  to  be  necessary  and  convenient  for  the  public  service, 
permission  is  granted  with  the  proviso  that  the  consent  of  the  State 
Commission  of  Highways  be  secured  as  to  placing  of  poles. 

Bt  the  Commission. — The  petitioner,  the  Depew  and  Lan- 
caster Light,  Power  and  Conduit  Company,  filed  its  petition  in 
this  proceeding  on  the  l7th  day  of  August,  1916,  for  permission 
to  construct  its  electrical  plant,  including  poles,  wires,  cables,  con- 
duits, subways,  appliances  and  structures,  in,  through,  upon, 
under  and  across  all  of  the  streets,  alleys,  highways  and  public 
ways  of  the  town  of  East  Hamburg  for  the  purpose  of  using,  trans- 
mitting, distributing  and  furnishing  electricity  to  said  town  of 
East  Hamburg  and  the  inhabitants  thereof,  for  light,  heat  and 
power,  and  for  approval  of  the  exercise  of  a  franchise  to  use  said 
streets,  alleys  and  public  ways  for  such  purpose,  received  from 
the  town  board  and  superintendent  of  highways  of  said  town,  and 
dated  August  10,  1916;  thereafter  a  notice  was  duly  published  in 
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accordance  with  the  rules  of  this  Commission  for  all  persons  know^ 
ing  any  reason  why  said  petition  should  not  be  granted,  to  file  the 
same  with  the  secretary  of  the  Oonmussion^  on  or  before  the  14th 
day  of  September,  1916;  and  proof  of  the  publication  of  said 
notice  having  been  duly  filed,  and  a  hearing  having  been  duly  held 
herein  by  the  Commission  in  the  city  of  Buffalo  on  the  6th  day  of 
October,  1916,  at  which  hearing  Mr.  Elton  H.  Beals,  of  the  firm 
of  Strebel,  Corey,  Tubbs  &  Beals,  of  Buffalo,  appeared  as  attor- 
ney for  the  petitioner,  together  with  Mr.  Ernest  Fayler,  the  presi- 
dent of  said  petitioner,  and  there  were  other  appearances  by 
interested  parties  but  no  objection  was  made  to  the  petition  herein ; 
and  certain  proofs  and  proceedings  having  been  thereupon  t|iken 
and  had  whereby  it  satisfactorily  appears  that  the  petitioner  is  a 
domestic  corporation  and  is  desirous  of  extending  its  service  and 
constructing  and  operating  its  electrical  distribution  plant  from  its 
existing  lines  to  and  through  the  streets,  alleys,  highways  and  pub- 
lic ways  of  the  town  of  East  Hamburg,  in  accordance  with  the  said 
franchise  therefor  received  from  the  authorities  of  said  town,  and 
to  construct,  maintain  and  operate  all  necessary  poles,  wires, 
cables,  conduits,  subways,  appliances,  structures  and  appurte- 
nances as  may  be  necessary  to  use,  distribute  and  furnish  electri- 
city for  light,  heat  and  power  to  said  town  of  East  Hamburg  and 
the  inhabitants  thereof;  and  the  said  franchise  having  been  pre- 
sented to  and  filed  with  the  Commission  at  said  hearing; 

And  from  all  of  said  papers,  proofs  and  proceedings,  it  being 
hereby  determined  that  the  construction  of  said  electrical  plant, 
and  the  exercise  of  said  franchise  therefor  are  necessary  and  con- 
venient for  the  public  service. 

It  is  therefore  ordered: 

1.  That  permission  and  approval  are  hereby  given  to  the  Depew 
and  Lancaster  Light,  Power  and  Conduit  Company  to  construct, 
maintain  and  operate  the  said  electrical  plant  and  all  necessary 
poles,  wires,  cables,  conduits,  subways,  appliances,  structures  and 
appurtenances  in,  through,  upon,  under  and  across  all  of  the 
streets,  highways,  alleys  and  public  ways  in  the  said  town  of  East 
Hamburg  for  the  purpose  of  using,  distributing,  transmitting  and 
furnishing  electricity  for  light,  heat  and  power  to  the  said  town  of 
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East  Hamburg  and  the  inhabitants  thereof,  as  specifically  pro- 
vided in  said  franchise. 

2.  That  permission  and  approval  are  hereby  given  to  the  said 
the  Depew  and  Lancaster  Light,  Power  and  Conduit  Company  to 
exercise  all  the  rights  and  privileges  conferred  by  the  said  fran- 
chise so  granted  by  the  said  town  board  and  highway  superin- 
tendent of  the  town  of  East  Hamburg  on  the  10th  day  of  August, 
1916,  subject  to  and  in  accordance  with  all  the  terms,  conditions^ 
limitations  and  restrictions  of  said  franchise. 

3.  No  poles,  wires,  cables,  conduits,  subways,  appliances,  struc- 
tures or  appurtenances  herein  authorized  shall  be  placed  over  or 
across  any  State  or  county  highway  without  first  obtaining  the  con- 
pent  of  the  State  Commission  of  Highways, 


In  the  Matter  of  the  Petition  of  the  Depbw  and  Lancasteb 
Light,  Powbb  and  Conduit  Company,  under  section  68  of  the 
Public  Service  Commissions  Law,  for  permission  to  construct 
an  electric  plant,  including  poles,  wires,  conduits  and  appur-. 
tenances  for  furnishing  and  transmitting  electricity  for  light, 
heat  or  power  to  the  public  in  the  town  of  Clarence,  Erie 
county,  and  for  approval  of  the  exercise  of  rights  and  privil^es 
under  a  franchise  therefor  received  from  the  town 

Case  ITo.  6684 

(Public  Service  Commission,  Second  District,  October  10,  1016) 

Permission  asked  by  the  Depew  and  Lancaster  Light,  Power  and  Conduit  Com- 
pany for  authority  to  constmct  an  electric  plant  in  the  town  of  Clarenoe, 
Erie  connty. 

The  petition  herein  was  filed  August  17,  1916,  the  object  of  the  appli- 
cation being  to  secure  the  right  of  furnishing  electricity  for  the  town 
and  the  people  thereof,  for  light,  heat  and  power,  and  for  permission  to 
use  a  local  franchise  received  from  the  town  board  and  superintendent  of 
highways  of  Clarence  for  that  purpose.  The  construction  of  such  plant 
being  shown  to  be  necessary  and  convenient  for  the  public  service,  per- 
mission is  granted  with  the  proviso  that  the  consent  of  the  State  Com- 
mission of  Highways  be  secured  as  to  placing  of  poles. 
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By  the  CoMMissioii. — The  petitioner,  the  Depew  and  Lan- 
caster Light,  Power  and  Conduit  Company,  filed  its  petition  in 
this  proceeding  on  the  l7th  day  of  August^  1916,  for  permission 
to  construct  its  electrical  plant,  including  poles,  wires,  cables,  con- 
duits, subways,  appliances  and  structures,  in,  through,  upon, 
under  and  across  all  of  the  streets,  alleys,  highways  and  public 
ways  of  the  town  of  Clarence  for  the'  purpose  of  using,  trans- 
mitting, distributing  and  furnishing  electricity  to  said  town  of 
Clarence  and  the  inhabitants  thereof,  for  light,  heat  and  power, 
and  for  approval  of  the  exercise  of  a  franchise  to  use  said  streets, 
alleys  and  public  ways  for  such  purpose,  received  from  the  town 
board  and  superintendent  of  highways  of  said  town,  and  dated 
July  22,  1916;  thereafter  a  notice  was  duly  published  in  accord- 
ance with  the  rules  of  this  Commission  for  all  persons  knowing 
any  reason  why  said  petition  shohld  not  be  granted,  to  file  the  same 
with  the  secretary  of  the  Commission,  on  or  before  the  16th  day 
of  September,  1916;  and  proof  of  the  publication  of  said  notice 
having  been  duly  filed,  and  a  hearing  having  been  duly  held  herein 
by  the  Commission  in  the  city  of  Buffalo  on  the  6th  day  of 
October,  1916,  at  which  hearing  Mr.  Elton  H.  Beals,  of  the  firm 
of  Strebel,  Corey,  Tubbs  &  Beals,  of  Buffalo,  appeared  at  attorney 
for  the  petitioner,  together  with  Mr.  Ernest  Fayler,  the  president 
of  said  petitioner,  and  there  were  other  appearances  by  interested 
parties,  including  Mr.  Theodore  Krehbiel,  the  supervisor  of  the 
town  of  Clarence,  but  no  objection  was  made  to  the  petition  herein ; 
and  certain  proofs  and  proceedings  having  been  thereupon  taken 
and  had  whereby  it  satisfactorily  appears  that  the  petitioner  is  a 
domestic  corporation  and  is  desirous  of  extending  its  service  and 
constructing  and  operating  its  electrical  distribution  plant  from  ita 
existing  lines  to  and  through  the  streets,  alleys,  highways  and  pub- 
lic ways  of  the  town  of  Clarence,  in  accordance  with  the  said 
franchise  therefor  received  from  the  authorities  of  said  town,  and 
to  construct,  maintain  and  operate  all  necessary  poles,  wires, 
cables,  conduits,  subways,  appliances,  structures  and  appurte- 
nances as  may  be  necessary  to  use,  distribute  and  furnish  electric- 
ity for  light,  heat  and  power  to  the  said  town  of  Clarence  and  the 
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inhabitants  thereof;  and  the  said  franchise  having  been  presented 
to  and  filed  witii  the  Commission  at  said  hearing; 

And  from  all  of  said  papers,  proofs  and  proceedings,  it  being 
hereby  determined  that  the  construction  of  said  electrical  plant, 
and  the  exercise  of  said  franchise  therefor  are  necessary  and  con- 
venient for  the  public  service. 

It  is  therefore  ordered : 

1.  That  permission  and  approval  are  hereby  given  to  the  Depew 
and  Lancaster  Light,  Power  and  Conduit  Company  to  construct, 
maintain  and  operate  the  said  electrical  plant  and  all  necessary 
poles,  wires,  cables,  conduits,  subways,  appliances,  structures  and 
appurtenances  in,  through,  upon,  under  and  across  all  of  the 
streets,  highways,  alleys  and  public  ways  in'  the  'said  town  of 
Clarence  for  the  purpose  of  using,  distributing,  transmitting  and 
furnishing  electricity  for  light,  heat  and  power  to  the  said  town  of 
Clarence  and  the  inhabitants  thereof,  as  specifically  provided  in 
said  franchise. 

2.  That  permission  and  approval  are  hereby  given  to  the  said 
the  Depew  and  Lancaster  Light,  Power  and  Conduit  Company  to 
exercise  all  the  rights  and  privileges  conferred  by  the  said  fran- 
chise so  granted  by  the  said  town  board  and  highway  superintend- 
ent of  the  town  of  Clarence  on  the  22d  day  of  July,  1916,  subject 
to  and  in  accordance  with  all  the  terms,  conditions,  limitations  and 
restrictions  of  said  franchise. 

3.  No  poles,  wires,  cables,  conduits,  subways,  appliances, 
structures  or  appurtenances  herein  authorized  shall  be  placed 
over  or  across  any  State  or  county  highway  without  first  obtaining 
the  consent  of  the  State  Commission  of  Highways 
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In  the  Matter  of  the  Petition  of  Watnjr  Telephoitx  Company, 
under  Section  101  of  the  Public  Service  Commissions  Law,  for 
Authority  to  Issue  $300,000  in  Common  Capital  Stock 

Case  ^o.  4419 

(Public  Service  Commission,  Second  District,  October  10,  1916) 

The  Wayne  Telephone  Company  seeks  permission  to  issue  $3oo/>oo  common 
capital  stock  for  purposes  spedficaUy  set  forth  in  its  petition. 

The  petition  herein  was  filed  July  20,  1914,  and  on  August  sixth  of 
that  year  a  statement  containing  the  details  of  expenditures  for  plant 
additions  from  July  19,  1910,  to  March  31,  1914,  was  duly  filed.  The 
division  of  capitalization  reported  on  the  application  July  6,  1915,  the 
telephone  engineer  on  November  6,  1916,  and  the  final  report  of  the 
division  of  capitalization  was  made  December  16,  1915.  A  supplemental 
report  of  the  telephone  engineer  was  made  under  date  of  May  9,  1916, 
and  a  supplement  to  the  final  report  of  the  capitalization  division  was 
made  June  30,  1916.  Upon  this  record  and  the  recommendations  made, 
the  petitioner,  Wayne  Telephone  Company,  is  authorized  to  issue  $300,000 
par  value  of  its  common  capital  stock,  to  be  sold  at  a  price  not  less  than 
par,  so  as  to  give  proceeds  of  at  least  $300,000. 

Bt  the  Commission. —  Ordered  as  follows : 

1.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding,  dated 
December  15,  1915,  as  amended  by  supplement  thereto  dated 
June  30,  1916,  which  on  December  15,  1915,  and  July  11,  1916, 
respectively,  were  sent  to  the  corporation,  such  entries  being  num- 
bered 1,  2,  4  and  6  of  the  former,  and  3  and  5  of  the  latter,  shall 
be  entered  upon  the  books  of  the  Wayne  Telephone  Company 
and  that  within  thirty  days  from  the  service  of  this  order  verified 
proof  shall  be  submitted  to  this  Commission  that  such  entries  have 
been  made. 

2.  That  the  Wayne  Telephone  Company  is  hereby  authorized  to 
issue  $300,000  par  value  of  its  common  capital  stock,  which  shall 
be  sold  at  a  price  not  less  than  the  par  value  thereof  to  give  net 
proceeds  of  at  least  $300,000. 
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3.  That  said  stock  of  the  par  value  of  $300,000  so  authorized  or 
the  proceeds  thereof  to  the  amount  of  $300,000  shall  be  used  solely 
and  exclusively  for  the  following  purposes: 

(a)  For  the  discharge  of  the  following  obligations 
or  their  renewals: 

Two  demand  notes  incurred  on  or  about  Decem- 
ber 18,  1912 $175,000  00 

Thirteen  other  notes  incurred  at  various  times 

from  May  26,  1911,  to  October  28,  1913 73,000  00 

(b)  For  the  reimbursement  of  the  treasury  of  the 
petitioner  for  moneys  actually  expended  from 
income  for  the  acquisition  of  fixed  assets  from 
June  2,  1910,  to  December  31,  1914,  not  ob- 
tained from  the  issue  of  stock,  bonds,  notes  or 
other  evidence  of  indebtedness  of  such  corpora- 
tion         19,578  25 

(c)  For  working  capital 32,421  75 


$300,000  00 


provided  that  of  such  sum  $15,000  shall  be  used  by  the  company 
to  discharge  its  remaining  bills  owing  to  system  corporations  at 
December  31,  1914,  totaling  that  amount  in  so  far  as  the  same 
may  be  applicable,  provided  that  such  net  working  capital  shall 
not  be  disbursed  by  such  company  for  purposes  properly  chargeable 
to  income,  but  shall  be  retained  to  enable  the  company  to  carry  its 
accounts  receivable  and  to  provide  a  sufficient  amount  of  materials 
and  supplies  to  economically  transact  its  business. 

4.  That  the  Wayne  Telephone  Company  shall  for  each  six 
months'  period  ending  December  thirty-first  and  June  thirtieth 
file  not  more  than  thirty  days  from  the  end  of  such  period  a  veri- 
fied report  showing : 

(a)  What  stock  has  been  sold,  exchanged  or  otherwise  disposed 
of  during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  stock  was  sold. 
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(c)  What  proceedfl  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  With  respect  to  the  discharge  of  indebtedness^  in  detail  the 
amount  expended  for  subdivisions  (a)  and  (c)  of  ordering  clause 
No.  3  hereof  during  such  period  of  the  proceeds  of  the  stock  herein 
authorized^  and  the  account  or  accounts  under  the  uniform  system 
of  accounts  for  telephone  corporations  to  which  the  expenditures 
for  such  purposes  have  been  charged. 

(f )  The  amount  of  proceeds  used  for  subdivisions  (b)  and  (c) 
of  ordering  clause  No.  3  hereof  during  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  or 
used  in  accordance  with  the  authority  contained  herein  and  if  dur- 
ing any  period  no  stock  was  sold  or  disposed  of  or  proceeds 
expended  or  used,  the  report  shall  set  forth  such  fact 

5.  That  the  fixed  capital  accounts  of  the  Wayne  Telephone 
Company  as  corrected  by  the  journal  entries  which  have  been 
made  by  the  petitioner  herein  as  aforesaid,  having  been  carefully 
checked,  and  being  as  nearly  as  may  be  ascertained  a  true  state- 
ment of  the  same,  the  separation  of  such  accounts  between  fixed 
capital  installed  prior  to  January  1,  1912,  and  fixed  capital 
installed  since  December  31,  1911,  is  no  longer  necessary,  and 
the  petitioner  herein  shall  debit  and  credit  all  entries  in  conneo- 
tion  with  fixed  capital  to  the  appropriate  fixed  capital  accounts 
prescribed  in  the  uniform  system  of  account  for  telephone  corpo- 
rations covering  expenditures  for  fixed  capital  installed  since 
December  31,  1911. 

6.  That  the  uniform  system  of  accounts  for  telephone  corpo- 
rationa  is  hereby  amended  in  its  application  to  the  accounts  of  the 
Wayne  Telephone  Company  in  so  far  as  is  necessary,  so  that  all 
charges  on  account  of  retirements  of  fixed  capital  shall  be  charged 
to  the  account  "  reserve  for  accrued  depreciation  "  heretofore  cre- 
ated and  as  maintained  by  credits  to  the  same  and  charges  to 
"  operating  expenses  —  depreciation  of  plant  and  equipment "  as 
provided  in  the  uniform  system  of  accounts  applicable  to  said 
corporation. 
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7.  That  the  amount  herein  authorized  to  be  debited  to  the 
account  "  depreciation  suspense  to  be  amortized  "  shall  be  amor- 
tized by  credits  thereto  and  charges  to  the  account  "  other  con- 
tractual deductions  from  income  "  at  the  rate  of  $4,000  per  annum 
until  the  entire  amount  so  charged  shall  have  been  amortized; 
provided,  however,  that  the  said  company  is  hereby  authorized  to 
amortize  the  said  sum  more  rapidly  than  herein  provided  if  it  so 
desires  by  crediting  the  account  "depreciation  suspense  to  be 
amortized ''  and  debiting  the  account  "  corporate  surplus "  with 
the  excess  so  credited  over  the  amount  required  as  specified  herein. 

8.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  stock  shall  be  issued 
or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or  sale  of 
any  such* stock  be  deemed  to  have  been  approved  and  authorized 
by  this  Commission  unless  and  until  compliance  with  the  require- 
ments of  ordering  clause  No.  1  of  this  order  shall  have  been 
made,  reported  to  and  approved  as  sufficient  by  this  Commission. 

9.  That  the  authority  contained  in  this  order  to  issue  stock  is 
upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before 
any  stock  is  issued  pursuant  hereto  and  within  thirty  days  from 
the  service  hereof  the  said  company  shall  file  with  this  Commis- 
sion a  satisfactory  verified  stipulation  duly  authorized  by  its  board 
of  directors,  accepting  this  order  with  all  its  terms  and  conditions 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
stock  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  the  Schenectady  Illuminatino 
Company,  under  Section  69,  Public  Service  Commissions  Law, 
for  Authority  to  Make  a  Mortgage  or  Other  Agreement,  to  Issue 
Bonds ;  to  Issue  Conunon  Capital  Stock 

Case  Ko.  5604 

(Public  Service  CoxmniBsioD,  Second  District,  October  10,  1916) 

The  Schenectady  lUimiiiiating  Company  seeks  permission  to  issue  certain 
bonds  and  certain  shares  of  common  capital  stoclc  for  purposes  specifically 
set  forth. 

The  original  petition  was  filed  June  13,  1916,  details  of  the  fixed  capital 
expenditures  chargeable  to  fixed  capital  during  the  calendar  years  1913 
to  1916,  inclusive,  were  filed  Juxie  13,  1916,  and  an  amendatory  petition 
was  filed  herein  July  2,  1916.  The  division  of  capitalization  made  report 
thereon  July  17,  1916,  and  the  report  of  the  electrical  engineer  was  made 
July  21,  1916.  A  second  amendatory  petition  was  filed  September  6, 
1916,  and  a  supplement  to  the  final  report  of  the  division  of  capitaliza- 
tion Was  made  under  date  of  September  18,  1916.  Upon  this  record  and 
the  recommendations  made  in  the  reports  mentioned,  the  illuminating 
company  is  authorized  to  issue  $1,264,800  face  value  of  its  5  per  cent 
forty-year  debenture  bonds,  and  also  to  issue  $702,200  par  value  of  its 
common  capital  stock,  to  be  sold  at  not  less  than  par. 

By  the  Commission. —  Ordered  as  follows : 

1.  That  the  proposed  journal  entry  contained  in  the  final  report 
of  the  division  of  capitalization  in  this  proceeding,  dated  August 
10,  1916,  which  on  the  same  day  was  sent  to  the  corporation,  such 
entry  being  shown  on  page  9  thereof,  shall  be  entered  upon  the 
books  of  the  Schenectady  Illuminating  Company,  and  that  within 
thirty  days  from  the  service  of  this  order  verified  proof  shall  be 
submitted  to  this  Commission  that  such  entry  has  been  made. 

2.  That  the  Schenectady  Illuminating  Company  is  hereby 
authorized  to  issue  $1,264,800  face  value  of  its  5  per  cent  forty- 
year  debenture  bonds  provided  that  none  of  such  bonds  shall  be 
issued  under  the  authority  of  this  order  until  the  terms  and  con- 
ditions of  said  debentures  shall  have  been  submitted  to  and 
approved  by  this  Commission. 
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3.  That  the  Schenectady  Uluminating  Com- 
pany is  hereby  authorized  to  issue  $702,200  par 
value  of  its  oommon  capital  stock,  which  shall  be 
sold  at  a  price  not  less  than  the  par  value  thereof 

to  give  net  proceeds  of  at  least $702,200  00 

4.  That  said  bonds  of  the  total  face  value  of 
$1,264,800  when  issued  shall  be  sold  for  not  less 
than  90  per  cent  of  their  face  value  and  accrued 

interest  to  give  net  proceeds  of  at  least 1,138,320  00 


5.  That  said  securities  of  the  face  and  par 
value  of  $1,967,000  so  authorized  or  the  pro- 
ceeds thereof  to  the  amount  of $1,840,520  00 

shall  be  used  solely  and  exclusively  for  the  fol- 
lowing purposes : 

(a)  For  the  discharge  of  obligations  outstand- 
ing at  December  31,  1915,  or  the  renewals 
thereof  as  follows: 

1.  Bills  and  accounts  owing  to 

system  corporations $236,813  45 

2.  Other  bills  payable 1,133,750  00 

3.  Interest  accrued 3,574  09 


$1,374,137  54 

(b)  For  the  reimbursement  of 
the  treasury  of  the  petitioner  for 
moneys  actually  expended  from 
income  for  the  acquisition  of  fixed 
assets  during  the  calendar  years 
1913  to  1915,  inclusive,  not  ob- 
tained from  the  issue  of  stocks, 
bonds,  notes  or  other  evidences  of 
indebtedness  of  such  corporation.      316,745  78 

(c)  For  working  capital 150,000  00 

1,840,883  32 


Amount  unprovided  for $303  32 
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in  so  far  as  the  same  may  be  applicable  provided  that  such  work- 
ing capital  shall  not  be  disbursed  by  such  company  for  purposes 
properly  chargeable  to  income,  but  shall  be  retained  to  enable  the 
company  to  carry  its  accounts  receivable  and  to  provide  a  suffi- 
cient amount  of  materials  and  supplies  to  economically  transact 
its  business. 

6.  That  if  the  said  securities  of  a  total  face  and  par  value  of 
$1,067,000  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than  $1,840,- 
883.32,  no  portion  of  the  proceeds  of  such  sale  in  excess  of  the 
last  aforesaid  sum,  to  wit,  the  aggregate  of  items  (a)  to  (c), 
inclusive,  of  ordering  clause  No.  6  hereof,  shall  be  used  for  any 
purpose  without  the  further  order  of  this  Commission. 

7.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Schenectady  Illu- 
minating Company  unless  any  such  pledge  or  hypothecation  shall 
have  been  expressly  approved  and  authorised  by  this  Commission. 

8.  That  the  Schenectady  Illuminating  Company  shall  for  each 
six  months'  period  ending  December  thirty-first  and  June  thir- 
tieth file  not  more  than  thirty  days  from  the  end  of  such  period 
a  verified  report  showing: 

(a)  What  securities  have  been  sold  or  disposed  of  during  such 
period  in  accordance  with  the  authority  contained  herein  and  the 
date  of  such  sale  or  disposition. 

(b)  To  whom  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale, 

(d)  Any  other  terms  and  conditions  of  such  sala 

(e)  In  detail  the  amount  expended  during  such  period  of  the 
proceeds  of  the  securities  herein  authorized  for  subdivision  (a) 
of  ordering  clause  No.  5  hereof,  and  the  account  or  accounts  under 
the  uniform  system  of  accounts  for  electrical  corporations  to  which 
the  expenditures  for  such  purpose  have  been  charged. 

(f)  The  amount  used  during  such  period  of  the  proceeds  of 
the  securities  herein  authorized  for  subdivisions  (b)  and  (c)  of 
ordering  clause  No.  5  hereof. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securi- 
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ties  shall  have  been  sold  or  disposed  of  and  the  proceeds  expended 
and  used  in  accordance  with  the  authority  contained  herein,  and 
if  during  any  period  no  securities  were  sold  or  disposed  of  or 
proceeds  expended  and  used,  the  report  shall  set  forth  such  fact. 

9.  That  the  Schenectady  lUuminating  Company  is  hereby 
authorized  to  sell  the  7,022  shares,  each  of  the  par  value  of  $100, 
aggr^ating  a  total  par  value  of  $702,200,  of  common  capital  stock 
herein  authorized  to  be  issued,  to  the  General  Electric  Company, 
and  the  General  Electric  Company  is  hereby  authorized  to  acquire 
and  hold  such  stock  of  the  Schenectady  Illuminating  Company  so 
authorized. 

10.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  securities  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
sale  of  any  such  securities  be  deemed  to  have  been  approved  and 
authorized  by  this  Commission  unless  and  until  compliance  with 
the  requirements  of  ordering  clause  No.  1  of  this  order  shall  have 
been  made,  reported  to  and  approved  as  sufficient  by  this  Com- 
mission. 

11.  That  the  authority  contained  in  this  order  to  issue  securi- 
ties is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof,  and 
before  any  securities  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  hereof  the  said  company  shall  file  with  this 
Commission  a  satisfactory  verified  stipulation  duly  authorized  by 
its  board  of  directors,  accepting  this  order  with  all  its  terms  and 
conditions,  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  securi- 
ties here.in  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  the  Genebai.  Eubcteio  Com- 
pany, under  Section  70,  Public  Service  Commissions  Law,  for 
Consent  to  Acquire  Schenectady  Illuminating  Company 
Stock 

Case  No.  5662 

(Public  Service  Commission,  Second  District,  October  10,  1916) 

The  General  Electric  Company  seeks  permission  to  acquire  any  stock  of  the 
Schenectady  lUuminating  Company,  which  may  be  authorized. 

The  petitioner  is  the  owner  of  20,791  shares  of  the  par  value  of  $100 
each,  an  aggregate  of  $2,791,100  of  the  common  capital  stock  of  the 
Schenectady  Illuminating  Company,  thus  lacking  only  nine  shares  of  the 
outstanding  common  capital  stock  of  that  corporation,  which  shares 
stand  in  the  name  of  nine  directors  of  the  Schenectady  Illuminating 
Company.  Hie  petitioner  asks  permission  to  acquire  any  stock  of  the 
illuminating  company  which  that  corporation  may  be  authorized  to  issue 
under  pending  applications  in  cases  Nos.  2691  and  5604,  now  before  the 
Commission.  Under  date  of  April  27,  1916,  certain  authority  was 
granted  to  the  illuminating  company,  but  by  an  order  of  even  date  here- 
with such  order  was  superseded  by  authorization  for  $985,200  face  value 
of  5  per  cent  forty-year  debenture  bonds,  to  be  sold  at  not  less  than  90 
per  cent  of  face  value  and  accrued  interest.  Authority  given  the  Gen- 
eral Electric  Company  to  acquire  the  7,022  shares  aggregating  $702,200 
par  value  of  the  common  capital  stock  of  the  illuminating  company, 
which  that  company  is  authorized  to  issue  by  the  order  of  even  date 
herewith  in  case  No.  5604. 

By  the  Commission.  The  General  Electric  Company  in  its 
petition  in  this  proceeding  states  that  it  is  the  owner  of  20,791 
shares,  each  of  the  par  value  of  $100,  aggregating  a  par  value  of 
$2,079,100,  of  the  common  capital  stock  of  the  Schenectady  Illu- 
minating Company  —  or  nine  shares  less  than  the  total  outstand- 
ing common  stock  of  that  corporation  which  nine  shares  stand  in 
the  name  of  nine  directors  of  the  Schenectady  Illuminating  Com- 
pany. It  asks  for  permission  to  acquire  any  stock  of  the  illuminat- 
ing Company  which  that  corporation  may  he  authorized  to  issue 
as  a  result  of  its  application  now  before  the  Commission  in  Cases 
Nos.  2691  and  5604. 

Under  date  of  April  27,  1916  (Case  No.  2691),  the  Schenec- 
tady Illuminating  Company  was  authorized  to  issue  $886,700  par 
value  of  its  common  capital  stock  but  by  order  of  even  date  here- 
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with,. as  a  result  of  a  supplemental  application,  such  order  was 
superseded  by  an  authorization  for  $985,200  face  value  of  5  per 
cent  fortj-year  debenture  bonds  to  be  sold  for  not  less  than  90 
per  cent  of  their  face  value  and  accrued  interest  Since  that  date 
no  additional  stock  has  been  authorized  in  that  proceeding.  By 
order  of  even  date  herewith  in  Case  No.  5604,  however,  the  illu- 
minating company  was  authorized,  among  other  things,  to  issue 
and  sell  at  not  lees  than  its  par  value  $702,200  par  value  of  com- 
mon capital  stock  and  use  the  proceeds  realized  therefrom  for 
certain  defined  purposes.    Now,  therefore, 

Ordered,  That  the  General  Electric  Company  is  hereby  author- 
ized to  acquire  and  hold  the  7,022  shares,  each  of  the  par  value 
of  $100,  aggregating  a  par  value  of  $702,200,  of  the  conamon 
capital  stock  of  the  Schenectady  Illuminating  Company  which 
that  corporation  is  authorized  to  issue  by  order  of  even  date  here- 
with in  Case  No.  6604,  provided  that  the  net  cost  to  it  of  such 
stock  shall  be  the  par  value  thereof. 


In  the  Matter  of  the  Application  of  Niaoaba  Rivbb  and  Eabtebn 
Railboad  Company,  Inc.,  for  a  Certificate  of  Public  Con- 
venience and  Necessity  under  Section  9  of  the  Railroad  Law; 
and  for  Permission  and  Approval  to  Exercise  Its  Franchises 
and  for  Leave  to  Commence  Construction  under  Section  53  of 
the  Public  Service  Commissions  Law;  and  for  a  Determination 
as  to  the  Method  of  Crossing  Streets,  Avenues,  Highways  and 
Roads  in  Accordance  with  the  Provisions  of  Section  89  of  the 
Railroad  Law  ^^  ^^  ^ggg 

(Public  Service  Commission,  Second  District,  October  11,  1916) 

An  appUcation  for  a  certificate  of  public  conveniettca  and  necessity  for  the 
building  of  a  railroad  wiU  not  be  granted  where  it  would  result  in  divid- 
ing the  proposed  route  of  the  railroad. 

Limitation  upon  authority  of  the  Commission  to  grant  the  certificate  in 
such  a  case. 

Burden  of  proof  is  on  applicant  to  show  public  convenience  and  necessity  in 
order  to  authorize  the  granting  of  such  permission. 

Section  9  of  the  Railroad  Law  provides,  among  other  things,  that  no 
railroad  corporation  formed  after  May  18,  1892,  shall  begin  the  construe- 
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tion  of  its  road  until  the  Public  Service  Conunission  shall  certify  that 
public  convenience  and  a  necessity  require  the  construction  of  the  rail- 
road as  proposed  in  the  certificate  of  incorporation  of  such  railroad 
corporation. 

The  Niagara  River  and  Eastern  Railroad  Company,  Inc.,  was  duly 
incorporated  on  or  about  October  1,  1914,  and  shortly  thereafter  made 
application  to  the  Public  Service  Commission  for  the  certificate  of  public 
convenience  and  a  necessity  as  provided  by  section  9  of  the  Railroad 
Law;  the  proposed  route  of  the  applicant's  certificate  of  incorporation 
as  running  from  a  point  on  the  line  of  the  Buffalo,  Lockport  and 
Rochester  Railway  Company's  right  of  way,  in  the  city  of  Lockport, 
near  the  easterly  boundary  of  said  city  of  Lockport,  in  the  county  of 
Niagara,  N.  Y.,  to  the  easterly  bank  of  the  Niagara  river,  in  the  town 
of  Lewiston,  Niagara  county,  N.  Y.,  which  places  will  be  its  termini,  and 
the  length  of  said  road  will  be  twenty  miles. 

The  proof  in  the  case  shows  that  the  applicant  relies  for  a  large  part 
of  its  business  upon  a  connection  to  be  made  with  a  Canadian  trans- 
-  continental  railroad  which  is  planned  to  be  brought  across  the  Niagara 
Gorge  by  a  bridge  to  be  constructed  by  the  Ontario-Niagara  Connecting 
Bridge  Company.  It  is  claimed,  also,  that  by  forming  a  connecting 
link  between  the  Buffalo,  Lockport  and  Rochester  road,  around  the 
easterly  and  southerly  sides  of  the  city  of  Lockport,  and  the  tracks 
of  the  International  railway  at  Hinman,  which  would  be  about  four 
miles  of  the  easterly  end  of  the  proposed  route,  a  large  freight  traffic 
would  be  accommodated,  and  a  necessary  outlet  for  the  Buffalo,  Lock- 
port  and  Rochester  provided;  these  claims  seem  to  be  well  supported 
by  the  evidence  in  this  case.  It  is  not  seriously  contended  that  the 
sixteen  miles  of  rural  territory  between  Hinman  and  the  Niagara  river 
requires  the  building  and  operation  of  this  railroad  because  the  pro- 
posed route  parallels  the  New  York  Central  railroad  for  almost  the 
entire  distance.  The  bridge  is  not  yet  constructed  nor  even  commenced, 
and  the  Canadian  railroad  is  no  nearer  the  Gorge  than  eighty  miles, 
with  no  prospect  for  its  extension  in  the  immediate  future.  Under  these 
circumstances,  the  Commission  has  been  asked  to  grant  a  certificate 
of  public  convenience  and  a  necessity  herein  under  section  9  of  the 
Railroad  Law,  so  that  the  construction  of  the  railroad  can  be  made  for 
the  four  miles  around  Lockport  to  Hinman,  but  to  hold  for  future 
consideration  the  route  westerly  from  Hinman,  until  such  time  as  the 
Canadian  railroad  shall  be  brought  to  the  Niagara  river,  and  the  bridge 
project  ready  to  be  carried  out.  This  is,  in  effect,  a  request  that  the 
Commission  divide  the  proposed  route  of  the  railroad,  and  grant  a 
certificate  for  a  part  only  of  such  route.  Held,  that  the  Commission 
is  without  legal  authority  to  divide  the  route  proposed  by  the  applicant, 
and  grant  a  certificate  of  public  convenience  and  a  necessity  for  any  part 
of  such  route,  or  to  grant  such  certificate  conditioned  upon  the  happening 
of  any  future  event.  Also  Held,  that  the  applicant  has  failed  to  show 
that  public  convenience  and  a  necessity  require  the  construction  of  a  rail- 
road as  proposed  in  its  certificate  of  incorporation.    Application  denied. 
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Dudley  &  Gray,  attomeys  for  the  petitioner. 

Charles  Hickey,  president  of  the  petitioner. 

Ramsdale  &  Church,  attomeys  for  the  Ontario-Niagara  Con- 
necting Bridge  ompany. 

William    Nottingham,    attorney   for   Buffalo,    Lockport    and 
Rochester  Railway  Company. 

Fred  D.  Corey,  president  of  the  Niagara,  Lockport  and  Ontario 
Power  Company. 

George  A.  Brock,  Mayor  of  the  City  of  Lockport 

William  Laughlin,  Mayor  of  the  City  of  Niagara  Falls. 

M.  A.  Federspiel,  attorney  for  property  owners  in  Lockport. 

William  W.  Storrs,  attorney  for  property  ownes  in  Lockport. 

Charles  E.  Dickinson,  industrial  agent  for  the  City  of  Lockport. 

W.  Harrison  Upson,  William  A.  Williams,  George  T.  Lennon, 
and  William  A.  Dickinson,  officers  of  the  Lockport  Board  of  Trade. 

John  R.  Earl,  Joseph  Turner,  John  Mann,  and  E.  H.  Babbitts, 
officers  of  the  Lockport  Chamber  of  Commerce. 

William  E.  Lochner,  attorney  for  property  owners  in  Lockport. 
Abner  T.  Hopkins,  attorney  for  property  owners  in  Lockport. 

E.  J.  Emmert,  chairman  Board  of  Supervisors,  Niagara  county. 
Roy  H.  Ernest,  attorney  for  property  owners  in  Lockport. 

F.  S.  Johnson  and  F.  R.  Sanborn,  committee  representing  Vil- 
lage of  Sanborn. 


394  State  Depabtment  Eepobts 


Public  Service  Commission,  Second  District 


E.  S.  Moore  and  Jesse  Peterson,  property  owners  in  LockporL 

•Hoyt  &  Spratt,  attorneys  for  the  New  York  Central  Bailroad 
Company,  opposed  to  application* 

HoDsoN,  Commissioner. —  The  case  involves  the  application  of 
the  Niagara  River  and  Eastern  Railroad  Company,  Inc.,  under 
section  9  of  the  Railroad  Law,  for  a  certificate  of  the  Commission 
that  all  the  conditions  of  said  section  have  been  complied  with,  and 
that  public  convenience  and  a  necessity  require  the  construction  of 
the  railroad  as  proposed  in  the  applicant's  certificate  of  incorpora- 
tion ;  under  section  89  of  the  Railroad  Law  for  a  determination  as 
to  the  method  of  crossing  the  streets,  avenues,  highways  and  roads 
proposed  to  be  crossed  by  said  railroad ;  and  under  section  53  of  the 
Public  Service  Commissions  Law  for  permission  to  begin  construc- 
tion of  said  railroad  and  exercise  the  franchises  therefor. 

The  route  of  the  proposed  railroad,  as  shown  by  such  certificate 
of  incorporation,  begins  at  "  a  point  on  the  line  of  the  Buffalo, 
Lockport  and  Rochester  Railway  Company's  right  of  way  in  the 
city  of  Lockport,  near  the  easterly  boundary  of  said  city  of  Lock- 
port,  in  the  county  of  Niagara,  New  York,  and  runs  to  the  easterly 
bank  of  the  Niagara  river,  in  the  town  of  Lewiston,  Niagara 
county.  New  York,  which  places  will  be  its  termini,  and  the  length 
of  said  road  will  be  twenty  miles."  This  statement  complies  with 
the  statute  as  to  the  route  of  the  proposed  railroad,  its  length  and 
termini;  and  it  may  be  stated  here  that  the  applicant  has  duly 
complied  with  all  the  requirements  of  section  9  of  the  Railroad 
Law,  concerning  the  publication  of  its  certificate  of  incorporation, 
and  the  proof  thereof,  which  has  been  filed  with  the  Commission, 
is  satisfactory. 

The  proposed  route  of  such  railroad  as  above  set  forth,  gives 
only  the  general  direction  from  one  terminus  to  the  other,  but  the 
petition  in  this  case  discloses  the  specific  plans  of  the  company, 
and  shows  the  particular  territory  intended  to  be  traversed.  It 
appears  from  such  petition  that  the  route  will  begin  at  a  point  in 
the  city  of  Lockport,  on  the  east  and  west  right  of  way  of  the 
Buffalo,  Lockport  and  Rochester  Railway  Company,  at  or  near  the 
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intersection  of  such  right  of  way  with  the  north  and  south  highway 
known  as  Lover's  Lane,  and  extending  in  a  southerly  direction 
along  said  highway  to  a  point  at  or  near  where  Mulberry  street 
would  intersect  said  highway,  if  extended;  thence  in  a  southwest- 
erly direction  across  High  street  and  Akron  street,  intersecting 
said  streets  at  a  point  east  of  Hickory  street;  thence  in  a  south- 
westerly direction  to  Lincoln  street;  thence  westerly  on  Lincoln 
street  and  Summit  street  to  and  across  the  Erie  and  Barge  canals; 
thence  in  a  southwesterly  direction  to  a  point  on  the  right  of  way 
of  the  Niagara,  Lockport  and  Ontario  Power  Company,  at  or  near 
the  intersection  of  said  last  named  right  of  way  with  the  Buffalo 
and  Lockport  Railway  Company;  thence  in  a  westerly  direction 
along  said  right  of  way  of  the  Niagara,  Lockport  and  Ontario 
Power  Company  to  the  easterly  bank  of  the  Niagara  river.  This 
was  further  amplified  by  the  proof  in  the  case,  and  the  record 
clearly  shows  that  the  proposed  railroad  is  to  be  constructed  from  a 
connection  with  the  Buffalo,  Lockport  and  Rochester  railway  in 
the  easterly  part  of  the  city  of  Lockport,  thence  going  a  distance 
of  about  four  miles  around  the  southeastern  part  of  the  city  to 
Hinman,  which  is  located  on  the  westerly  side  of  Lockport;  from 
Hinman  it  will  continue  in  a  westerly  direction  through  the  towns 
of  Lockport,  Cambria,  Wheatfield,  and  Lewiston,  to  a  point  about 
400  feet  from  the  east  bank  of  the  Niagara  Gorge,  at  or  near  the 
Devil's  Hole,  so  called,  where  the  Ontario-Niagara  Connecting 
Bridge  Company  contemplates  the  construction  of  a  railroad  bridge 
across  the  Gorge,  thus  connecting  the  United  States  and  the  Domin- 
ion of  Canada.  Further  details  of  the  applicant's  plans  include 
the  changing  of  the  route  around  the  city  of  Lockport  so  as  to 
avoid  the  occupation  of  public  streets,  except  at  crossings.  There 
would  be  several  of  such  crossings,  seven  of  which  are  located  on 
the  route  between  the  easterly  terminus  of  the  road  and  Hinman, 
and  all  of  them  at  grade,  and  one  of  these  is  known  as  the  Transit 
Road,  which  is  one  of  the  important  state  highways  in  Western 
New  York,  leading  into  the  city  of  Lockport  from  the  territory 
around  Buffalo.  For  the  remainder  of  the  route,  consisting  of 
about  sixteen  miles,  there  are  upward  of  ten  other  highway  cross- 
ings, all  of  which  will  be  at  grade  except  two  which  will  be  over- 
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head,  and  the  railroad  is  planned  to  be  taken  across  the  boulevard 
between  Niagara  Falls  and  Lewiston  by  an  under-pass.  The  rail- 
road is  to  be  carried  over  the  Barge  canal  by  a  bridge  about  215 
feet  long;  this  canal  crossing  will  be  about  half  a  mile  south  of 
the  city  of  Lockport  and  east  of  Hinman.  There  will  be  two  over- 
head crossings  of  the  Lockport  branch  and  the  Niagara  Falls 
branch  of  the  New  York  Central  railroad  between  Hinman  and 
the  Gorge,  with  a  clearance  of  25  feet  in  each  case,  and  the  cross- 
ing of  the  electric  railroad  of  the  International  at  Hinman  will  be 
at  grade,  and  a  connection  niade  with  said  railroad  at  that  place 
for  the  interchange  of  passengers  and  freight.  At  tiie  river  bank 
are  located  the  Rome,  Watertown  and  Ogdensburg  and  the  Lewis- 
ton  branches  of  the  New  York  Central  railroad  and  the  Gorge  trol- 
ley line;  the  first  of  said  roads  is  on  the  top  of  the  bank,  the  Lewis- 
ton  branch  is  about  half  way  down,  and  the  Gorge  road  runs  along 
the  river.  The  easterly  bridge  approach  is  to  be  located  by  the 
Secretary  of  War,  and  when  so  located,  will  under-cross  the  Rome, 
Watertown  and  Ogdensburg  railroad  and  conveniently  cross  over 
the  other  two  roads.  The  applicant  intends  to  then  make  its  west- 
erly terminus  coincide  with  the  easterly  terminus  of  the  tracks  on 
the  bridge,  and  make  connection  therewith ;  and  such  bridge  rail- 
road will  also  have  convenient  connections  at  its  Canadian  approach 
with  one  of  the  trunk  line  railroads  of  the  Dominion',  known  as  the 
Canadian  Northern,  which,  it  is  claimed,  has  planned  to  extend  its 
road  from  its  present  easterly  terminus  at  Toronto  to  the  Niagara 
escarpment  there  connecting  with  the  Ontario  and  Niagara  Con- 
necting Bridge,  and  thus  meeting  the  plans  of  the  applicant  to 
establish  a  through  line  from  the  Canadian  northwest  to  and 
through  Niagara  Falls  and  Lockport,  and  on  to  points  along  the 
Buif alo,  Lockport  and  Rochester  railway  and  through  the  State  of 
New  York  to  the  Atlantic  seaboard,  which  would  be  of  great  value 
and  importance  in  the  transportation  of  freight.  The  right  of 
way  for  the  railroad  of  the  applicant  between  Hinman  and  the 
river  is  50  feet  wide,  and  has  already  been  contracted  for  with 
the  Niagara,  Lockport  and  Ontario  Power  Company,  whose  land 
is  300  feet  wide. 

The  topography  of  the  land  between  these  points  is  such  that 
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there  would  be  little  necessity  for  cutting  and  filling,  except  at 
the  overhead  crossings,  and  there  are  no  large  streams  to  cross. 

There  is  but  one  steam  railroad  operating  between  Lockport 
and  Kiagara  Falls,  and  that  is  known  as  the  Niagara  Falls  branch 
of  the  New  York  Central  railroad,  and  occupies  substantially  the 
same  territory  as  the  road  of  the  applicant  would  serve ;  this  lino 
continues  from  Lockport  to  Rochester  through  many  of  the  same 
towns  and  villages  which  are  traversed  by  the  electric  line  of  the 
Buffalo,  Lockport  and  Rochester  Railway  Company,  although,  at 
certain  points^  the  two  roads  are  a  considerable  distance  apart. 

The  passenger  cars  of  the  Buffalo,  Lockport  and  Rochester  Rail- 
way Company  run  through  the  city  of  Lockport,  and  then  go  over 
the  International  railway  to  the  city  of  Buffalo.  The  Interna- 
tional Railway  Company  operates  the  Lockport  branch  of  the  Erie 
railroad  between  Buffalo  and  Lockport,  and  at  North  Tonawanda- 
this  line  crosses  and  is  connected  with  the  International  railway, 
running  from  Buffalo  to  Niagara  Falls. 

The  Rome,  Watertowii  and  Ogdensbui^  branch  of  the  New 
York  Central  railroad  runs  north  from  Niagara  Falls  to  and 
along  the  southern  shore  of  Lake  Ontario,  about  eight  miles  north 
of  the  Falls  branch.  The  Buffalo,  Lockport  and  Rochester  rail- 
way is  not  a  steam  railroad ;  neither  is  it  a  street  surface  railroad 
as  defined  by  the  Railroad  Law;  but  it  is  a  railroad,  and  has  been 
operated  as  such  for  many  years,  its  motive  power  being  electricity. 
It  runs  from  the  city  of  Lockport  to  a  point  about  two  and  a  half 
miles  from  the  city  of  Rochester,  a  distance  of  more  than  fifty 
miles,  through  the  great  fruit  belt  of  New  York  state,  in  the  coun- 
ties of  Niagara,  Orleans,  and  Monroe.  Its  corporate  name  im- 
plies that  the  road  connects  Buffalo  with  Rochester,  but  it  does 
nothing  of  the  kind.  It  does  not  enter  either  city.  Why  the  road 
was  not  originally  built  so  that  its  route  would  be  coincident  with 
its  name  has  not  been  explained.  Perhaps  the  reason  is  found 
in  the  fact  that  at  both  termini  it  has  convenient  trolley  connec- 
tions for  the  transportation  of  passengers  to  both  cities ;  while  at 
the  Rochester  end  there  is  also  a  connection  with  the  steam  rail- 
road of  the  Buffalo,  Rochester  and  Pittsburgh  Railway  Company, 
and  at  Lockport  it  has  like  facilities  furnished  by  the  International 
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railway  in  its  relations  with  the  Erie  railroad^  and  in  some  meas- 
ure,  it  may  be  said,  interchange  facilities  for  both  passengers 
and  freight  are  thus  afforded. 

It  is  true  that  the  road  has  not  made  any  great  effort  to  secure 
the  freight  business  in  the  territory  contiguous  to  its  line,  largely 
because  such  business  has  been  centered  in  the  various  villages 
which  have  been  conveniently  served  by  the  New  York  Central 
railroad.  But  of  late  years  the  fruit  growing  and  shipping  inter- 
ests in  that  vicinity  have  developed  to  such  an  extent  that  now 
there  are  demands  at  almost  every  point  along  the  railroad  to  fur- 
nish facilities  for  the  prompt  shipment  of  such  fruits  and  other 
products  to  the  market;  and  this  demand  is  increasing  every  year. 
Auto  trucks  are  used  in  great  number  during  the  shipping  season, 
but  th^  are  employed  almost  entirely  for  short  hauls  to  nearby 
iharkets. 

Under  these  circumstances,  the  Buffalo,  Lockport  and  Rochester 
Railway  Company  has  wisely  determined  that  there  can  be  no  bet- 
ter way  to  supply  those  connections  and  facilities  which  will  be 
adequate  for  its  present  and  prospective  needs  than  to  do  what 
it  should  have  done  in  the  first  instance,  and  extend  its  road  to 
both  Buffalo  and  Rochester;  or,  failing  in  that,  to  lend  its  aid  to 
such  projects  as  will  give  the  same  benefits  and  privileges.  That 
is  just  what  has  been  done  in  this  case,  and  also  in  Case  "No,  5053, 
which  involves  the  petition  of  the  Rochester  Connecting  Railroad 
Corporation  for  a  certificate  of  public  convenience  and  a  necessity 
and  for  permission  to  construct  a  railroad  which  will  connect  the 
city  of  Rochester  with  the  easterly  terminus  of  the  Buffalo,  Lock- 
port  and  Rochester  railway.  In  both  these  cases^  the  last  named 
company  and  many  of  its  large  stockholders  and  bondholders  are 
earnestly  supporting  the  claims  of  the  petitioner,  and  they  are  also 
directly  interested  in  the  petitioner  as  stockholders  and  promoters. 
Indeed,  there  can  be  little  doubt  but  that,  although  the  ostensible 
purpose  in  these  cases  is  to  construct  and  operate  independent  lines 
of  railroad,  the  main  object  is  to  supply  an  outlet  at  both  ends  of 
the  Buffalo,  Lockport  and  Rochester  railway,  so  that  such  rail- 
way may  be  connected  with  the  outside  world ;  and  if  the  petitioner 
in  this  case  had  sought  only  for  authority  to  build  to  Hinman, 
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which  would  afford  direct  connections  with  the  International  rail- 
way and  Erie  railroad,  it  is  certain  that  the  problem  involved 
herein  would  be  very  much  simplified.  But  the  applicant  does 
not  stop  hera  The  four  miles  of  railroad  between  the  westerly 
terminus  of  the  Buffalo,  Lockport  and  Eochester  railway  and  Hin- 
man  is  only  a  small  part  of  the  route  of  the  proposed  line,  which 
would  continue  from  Hinman  in  a  westerly  direction  for  sixteen 
miles  to  the  I^iagara  Gbrge^  passing  through  parts  of  the  towns 
of  Lockport,  Cambria,  Wheatfield,  and  Lewiston,  and  the  hamlets 
of  Cambria  and  Sanborn.  This  stretch  of  sixteen  miles  is  all  rural 
territory  and,  excepting  the  two  villages  mentioned,  each  having 
about  400  residents,  there  are  very  few  inhabitants  along  the  pro- 
posed railroad.  The  village  of  Pekin  is  near  Sanborn,  but  away 
from  this  line,  and  also  has  a  few  hundred  inhabitants.  The  pro- 
posed railroad  would  parallel  the  Niagara  Falls  branch  of  the 
New  York  Central  railroad  the  entire  distance  from  Lockport  to 
Niagara  Falls  except  between  Sanborn  and  the  Niagara  river 
where  it  would  occupy  a  territory  not  now  served  by  any  railroad, 
a  distance  of  about  two  miles.  The  point  reached  at  the  Niagara 
river  by  the  proposed  line  is  about  two  miles  away  from  the  north 
end  of  the  city  of  Niagara  Falls,  where  the  present  suspension 
bridges  are  located,  and  this  part  of  the  city  is  known  as  the 
railroad  section,  which  is  two  miles  or  more  from  that  portion  of 
the  city  formerly  designated  as  the  village  of  Niagara  Falls,  and 
that  locality  contains  the  greater  number  of  inhabitants,  all  the 
important  hotels,  and  a  majority  of  the  manufacturing  and  indusr 
trial  plants  of  the  city,  and  here,  also,  are  the  world  famed 
Niagara  Falls.  The  westerly  terminus  of  the  proposed  road  would 
be  a  considerable  distance  north  of  the  Niagara  Junction  railroad 
and  the  electric  lines  leading  into  the  city  of  Niagara  Falls,  and 
no  definite  provision  is  made  for  connection  with  either  road, 
although  it  is  planned  to  reach  one  or  the  other  in  some  convenient 
way  so  as  to  give  passenger  and  freight  service  into  the  city  proper. 
So  far  as  passenger  traflSc  is  concerned,  the  Buffalo,  Lockport 
and  Rochester  Railway  Company  now  has  such  established  facili- 
ties that  through  passengers  may  travel  between  Buffalo  and 
Rochester  without  change  of  cars,  and  like  accommodations  are 
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afforded  between  Bochester  and  Niagara  Falls,  except  that  a 
change  must  be  made  at  either  Lockport  or  North  Tonawanda  to 
the  International,  and  even  this  inconvenience  could  be  obviated 
by  a  trackage  arrangement  between  the  two  companies,  the  same 
as  exists  for  the  Buff alo-Bochester  trip.  The  further  point  is  made 
that  the  new  line  would  reduce  the  distance  between  Lockport  and 
N  iagara  Falls  about  four  miles.  This  is  true  so  far  as  the  north 
end  of  Niagara  Falls  is  concerned ;  but  for  passengers  desiring  to 
be  landed  in  that  part  of  the  city  where  the  Falls  are  located  and 
where  the  hotels  may  be  conveniently  reached,  the  present  trolly 
accommodations  are  superior  to  those  proposed  by  the  applicant, 
and  the  difference  in  the  time  of  travel  is  trifling. 

The  incorporators  of  the  Niagara  Eiver  and  Eastern  Railroad 
Company  have  paid  in  $20,000  as  their  first  subscription  to  stock, 
but  no  further  obligation  has  been  made  by  them  or  any  other  per^ 
sons  toward  the  $1,500,000  necessary  for  the  building  of  the  road. 
This  last  amount  is  the  estimate  of  the  applicant's  engineer  for  the 
cost  of  the  road,  exclusive  of  stations,  rights  of  way,  cars  and 
equipment.  These  figures  have  been  challenged  by  the  engineer 
for  the  contestant^  the  New  York  Central  Railroad  Company,  and 
one  of  the  applicant's  witnesses  gave  his  estimate  at  nearly 
$2,000,000. 

A  witness  called  by  the  contestant  agreed  substantially  with  the 
applicant's  (estimates  as  to  the  cost  of  constructing  the  road,  but 
added  that  the  cost  of  locomotives,  cars,  stations,  sidings,  connec- 
tions VTith  the  International  and  Niagara  Junction  railroads, 
would  increase  the  sum  to  over  $2,000,000 ;  and  further  testified 
that  to  build  the  road  without  any  grade  crossings  along  the  line 
would  swell  the  expenditure  to  $4,609,440. 

Indeed,  if  reliance  should  be  had  upon  the  estimates  presented 
by  the  contestant,  the  mere  building  of  the  railroad  would  be  far 
in  excess  of  the  figures  given  by  the  applicant,  and  the  necessary 
re-location,  detours,  and  switch  connections  along  the  line  of  the 
Buffalo,  Lockport  and  Rochester  railway  would  entail  an  expense 
which  would  be  a  heavy  burden  upon  that  company.  As  to  financ- 
ing the  Niagara  River  and  Eastern  Railroad  Company,  the  record 
does  not  disclose  any  agreement  on  the  part  of  any  person  to  fur- 
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nish  the  necessary  moneys.  The  only  evidence  produced  before 
the  Commission  on  this  important  subject  is  found  in  the  testimony 
of  Mr.  Frank  A.  Dudley^  who  presented  certain  letters  and  tele- 
grams from  three  incorporators,  which  were  claimed  to  be  sufficient 
to  show  that  those  who  sent  them  could  be  relied  upon  to  furnish 
the  necessary  funds.  Mr.  Edward  G.  Connette  of  Buffalo,  the 
president  of  the  International  Bailway  Company,  stated  that 
'^  when  necessary  consents  from  public  authorities  are  obtained,  I 
shall  assist  as  far  as  possible  in  the  financing  of  the  proposition.'^ 

Mr.  E.  B.  Wood  of  Toronto,  a  man  of  financial  importance,  tele- 
graphed that  ^^  when  the  company  secures  the  necessary  rights  and 
permission,  I  will  be  glad  to  assist  in  financing.''  Mr.  Clifford  D. 
Beebe  of  Syracuse,  the  president  of  a  syndicate  of  electric  rail- 
roads in  Central  New  York,  wrote  that  ^*  In  re  financing  of 
Kiagara  River  and  Eastern  Railroad,  our  associates  in  connection 
with  New  York,  Buffalo,  and  Canadian  interests  will  be  prepared 
to  carry  our  share  of  the  cost  of  that  enterprise.*' 

These  communications,  which  are  ^iven  verbatim,  contain  all 
the  facts  which  may  be  claimed  as  a  basis  for  any  agreement,  sub- 
scription, or  obligation  on  the  part  of  any  person  to  assist  in  financ- 
ing this  project 

This  is  a  bare  statement  of  the  proof  in  this  case,  as  it  relates 
to  the  economic  questions  involved,  and  does  not  refiect  upon  the 
financial  ability  or  good  faith  of  any  of  the  gentlemen  referred  to, 
or  of  those  whose  names  appear  as  incorporators  of  the  applicant 
company. 

The  Governments  of  the  United  States  and  the  State  of  New 
York  have  each  indicated  their  approval  of  the  bridge  project  by 
legislative  enactment,  proof  of  which  was  presented  to  the  Com- 
mission during  the  taking  of  testimony,  and  since  the  close  of  the 
hearings,  information  has  come  to  the  Commission  that  the  Parlia- 
ment of  the  Dominion  of  Canada  had  also  passed  an  enabling  act 
for  such  purpose,  and  the  same  has  been  approved  by  the  Gover- 
nor-General. Nothing  now  stands  in  the  way  of  erecting  the 
bridge,  and  of  carrying  that  particular  project  forward  to  com- 
pletion, so  that  those  interested  in  the  proposed  bridge  may  reap 
the  reward  which  they  claim  awaits  them,  by  promptly  taking 
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advantage  of  the  authority  granted  by  the  governments  on  both 
sides  of  the  International  line.  But  the  bridge  has  not  been  built, 
nor  have  any  steps  been  taken  in  that  direction  save  only  the  pro- 
curement of  the  governmental  permits  above  mentioned.  The 
bridge  provided  for  in  these  legislative  acts  is  to  be  for  railway 
and  general  traffic,  and  the  evidence  in  this  case  shows  that  it  is 
intended  to  span  the  Niagara  river  at  its  narrowest  point,  at  or 
near  the  Devil's  Hole,  so  called,  connecting  on  the  west  with  the 
Canadian  Northern  Railway,  a  transcontinental  Canadian  line, 
which  now  extends  from  the  Pacific  coast  to  Toronto,  and  on  the 
New  York  side  of  the  river  with  this  proposed  railroad.  It  has 
been  sufficiently  shown  that  the  Canadian  Northern  is  a  large 
freight  carrying  road,  and  its  traflSc,  or  some  considerable  portion 
thereof,  destined  to  the  Atlantic  seaboard,  or  other  points  east 
of  the  Niagara  frontier,  might  reasonably  be  expected  to  go  over 
the  proposed  railroad  and  its  affiliated  lines,  and  the  estimated 
amount  of  the  same  at  one  hundred  carloads  a  day  does  not  seem 
extravagant.  But  how  can  such  a  thing  be  done  when  the  Cana- 
dian Northern's  present  easterly  terminus  is  Toronto,  about  eighty 
miles  from  the  Niagara  Gk)rge,  with  no  assurance  that  an  exten- 
sion for  that  distance  will  ever  be  built,  or,  if  built,  how  could  the 
applicant  expect  any  benefit  from  such  traffic,  with  no  bridge 
across  the  Niagara  river  ? 

These  are  very  pertinent  questions  in  this  matter,  and  answers 
to  them  bear  directly  upon  the  inquiry  which  the  Commission  is 
required  to  make  as  to  the  convenience  and  necessity  for  the  rail- 
road sought  to  be  constructed. 

Counsel  for  the  applicant,  and  others  who  have  appeared  and 
urged  affirmative  action  in  this  matter,  have  presented  the  case 
as  combining  all  these  features,  and  each  one  of  importance  to  the 
main  proposition.  It  has  not  even  been  suggested  that  the  build- 
ing of  this  line  within  its  prescribed  route  between  Hinman  and 
the  Niagara  river  is  called  for  by  any  public  demand,  or  that  it 
would  be  feasible  in  any  sense,  without  the  expected  business  from 
the  far  west  by  way  of  the  Canadian  Northern  and  the  bridge. 
And  it  cannot  be  reasonably  claimed  that  the  territory  between 
the  termini  of  the  proposed  route,  standing  alone,  would  ever  fur- 
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niah  sufficient  business  to  justify  the  construction  and  operation 
of  the  road,  especially  as  most  of  such  territory  is  now  adequately 
served  by  the  New  York  Central  line  and  its  connections.  Under 
these  circumstances,  it  satisfactorily  appears  that  such  business, 
both  incoming  and  outgoing,  would  be  very  meager.  But  even 
though  it  should  be  small  in  amount,  it  would  become  an  impor- 
tant consideration  in  this  case  just  as  the  applicant  claims,  if  it 
could  be  coupled  with  such  business  as  could  be  carried  to  and 
through  Niagara  Falls,  and  augmented  by  actual  traffic  over  the 
bridge  from  Canada.  Those  representing  the  applicant  are  con- 
fident in  their  opinions  and  positive  in  their  assertions  that  in  a 
short  time  the  character  of  this  locality  would  be  changed  by  the 
building  of  this  railroad,  but  the  Commission  is  face  to  face  with 
the  bare  facts  as  disclosed  by  the  present  political  divisions  and 
physical  conditions  of  this  sixteen  miles  of  country.  We  cannot 
accept  such  conclusion,  which  we  believe  is  not  supported  by  any 
substantial  reasons.  As  evidence  of  the  correctness  of  this  state- 
ment it  is  only  necessary  to  cite  the  fact  that  the  New  York 
Central  Bailroad  Company,  which  traverses  this  very  territory, 
haa  been  patiently  waiting  for' such  development  for  many  years, 
and  at  the  time  the  proof  was  taken  on  the  hearing,  that  company 
showed  that  its  railroad,  running  between  Niagara  Falls  and 
Eochester,  and  known  as-  the  Falls  branch,  is  a  little  more  than 
seventy  miles  in  length,  comprehending  the  entire  distance  and 
practically  the  same  territory  covered  by  the  Buffalo,  Lockport 
and  Bochester  railway  and  the  proposed  route  of  the  applicant 
herein ;  that  it  is  all  double  tracked  except  about  twenty  miles  in 
the  neighborhood  of  Middleport ;  that  it  has  convenient  terminals 
at  Niagara  Falls,  Lockport,  and  Bochester,  and  possesses  adequate 
connections  with  its  other  branches  and  other  railroads  at  all  of 
these  places,  with  its  main  line  at  Eochester,  and  both  the  Lock- 
port  branch  and  Falls  branch  reach  the  main  line  at  Buffalo, 
where  convenient  switching  and  interchange  facilities  are  had  with 
all  the  important  railroads  running  to  and  through  New  York 
state,  from  any  point.  Yet  with  all  these  opportunities  for  prompt 
and  efficient  service,  it  appears  that  there  was  very  little  difference 
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in  the  carload  traffic  on  the  Falls  branch  of  the  'New  York  Central 
Railroad  Company  in  1913  and  1914,  it  being  29,042  cars  in 
1913,  and  28,701  in  1914  this  includes  both  carload  freight  from 
the  suspension  bridges  and  local  points;  of  these  shipments  only 
279  cars  were  transported  from  one  point  to  another  within  the 
territory  covered  by  the  Falls  road ;  there  is  included  in  the  ship- 
ments given  for  the  two  years  mentioned  the  stone  carried  from 
the  quarries  at  Cambria  and  Gasport  for  the  Lackawanna  Steel 
Company  and  the  Wickwire  plant,  both  of  which  quarries  are 
reached  by  switches  from  the  New  York  Central  .railroad,  and 
both  being  a  long  distance  away  from  any  other  railroad;  of  the 
29,042  cars  carried  over  the  Falls  branch  in  1913,  there  were 
4,169  routed  west  of  Buffalo  over  the  Lake  Shore  railroad  which 
is  now  a  part  of  the  New  York  Central  system;  the  number  of 
cars  destined  for  Buffalo  was  8,577,  and  of  this  number  6,563 
carried  stone  from  the  Cambria  quarry  for  the  Lackawanna  Steel 
Company,  and  389  for  the  Wickwire  Steel  Company  from  its 
Gasport  quarry ;  all  these  stone  shipments  ^may  fairly  be  classed 
as  New  York  Central  business,  on  account  of  the  general  situation 
of  the  quarries,  the  plants,  and  the  svdtch  connections  with  that 
railroad,  and  also  because  of  the  contractual  relations  which  were 
shown  to  exist  between  the  several  companies.  Taking  these 
stone  shipments  of  6,952  carloads  from  the  total  number  of  Buffalo 
cars  handled  on  the  Falls  branch  for  the  year  1913,  it  would  leave 
only  1,625  cars  of  all  other  kinds  of  freight  which  were  transr- 
ported  over  this  branch  to  Buffalo;  and  even  assuming  that  the 
applicant  would  be  able  to  obtain  a  large  percentage  of  this  busi- 
ness,—  or  all  of  it, —  the  benefit  to  be  derived  would  not  be  of 
much  consequence. 

Another  computation  of  the  carload  traffic  over  this  branch 
destined  for  Eochester  and  points  east  of  that  city  is  interesting; 
in  1913  there  were  861  cars  carried  to  Eochester  and  11,918 
beyond ;  more  than  90  per  cent  of  the  latter  shipments  went  to 
points  reached  by  the  New  York  Central  lines;  during  the  same 
year  490  cars  were  shipped  west  of  Suspension  Bridge  to  points 
in  Canada,  over  lines  having  direct  connection  with  the  New 
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York  Central  railroad.  It  is  not  deemed  necessary  to  amplify 
the  figures  relating  to  the  year  1914,  for  the  reason  that 
the  traffic  was  about  the  same  as  for  the  year  1913,  and  the  divi- 
sions as  to  local  and  through  freight,  its  character  and  destination, 
do  not  differ  materially  from  the  figures  for  1918. 

We  have  thus  analyzed  this  evidence,  taking  the  figures  direct 
from  the  record,  in  order  to  show  that  the  construction  and  opera- 
tion of  another  railroad  paralleling  the  Falls  branch  of  the  New 
York  Central  between  Lockport  and  Niagara  Falls  would  not  be  a 
good  business  venture,  for  the  reason  that  there  is  not  sufficient 
business  in  the  territory  to  sustain  it  Indeed,  it  is  quite  apparent 
that  without  its  importance  and  necessity  as*  a  connecting  link  and 
feeder  to  the  main  line,  the  Falls  branch  of  the  New  York  Central 
Railroad  would  not  be  a  success  as  an  independent  proposition. 

It  must  be  borne  in  mind  that  the  statistics  here  given  con- 
cerning the  business  and  earnings  of  the  Falls  branch  of  the  New 
York  Central  Railroad  Company  include  its  entire  seventy  miles 
of  road  between  Rochester  and  Niagara  Falls,  which  is  more  than 
the  combined  length  of  the  proposed  road  of  the  applicant  and 
the  Buffalo,  Lockport  and  Rochester  railway,  because  the  latter 
does  not  reach  within  two  and  one-half  miles  of  the  city  of  Roches- 
ter ;  and,  besides,  it  serves  the  fruit  section  of  Niagara,  Orleans, 
and  Monroe  counties,  and  has  switches,  sidings  and  freight  ship- 
ping facilities  in  all  the  municipalities  through  which  the  But- 
falo,  Lockport  and  Rochester  railway  is  operated,  in  addition  to 
its  manifold  conveniences  in  all  the  cities  along  the  line.  If  the 
New  York  Central  Railroad  Company,  with  all  its  facilities  and 
connections  with  its  main  line  and  other  railroads,  is  unable  to 
obtain  a  greater  amount  of  business  than  has  been  shown  to  exist 
in  the  localities  selected  by  the  applicant  for  its  route,  it  is  diffi- 
cult to  understand  how  the  projectors  of  the  new  road  can  come 
into  this  field  and  expect  to  thrive.  Of  course,  it  is  conceded  that 
the  fruit  shipments  will  gradually  increase  and  probably  double 
within  the  next  few  years ;  but  such  an  item  of  business  would  be 
inconsiderable  when  dealing  with  a  project  requiring  millions  of 
dollars  of  initial  expenditure  and  a  vast  sum  of  money  for  fixed 
charges  and  operating  expenses. 
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In  other  words,  it  is  believed  that  the  business  which  conld  be 
obtained  by  the  applicant  in  the  territory  between  Lockport  and 
Niagara  Falls  would  be  negligible  in  amount  and  value,  and  tJie 
traflSc  derived  from  the  BuflFalo,  Lockport  and  Eochester  railway 
could  not  be  expected  to  be  any  better,  in  the  absence  of  suitable 
facilities  for  shipments  to  and  through  Buffalo  and  Rochester, 
and  across  the  Niagara  river  to  Canadian  points.  And  this  dis- 
cussion thus  brings  us  to  a  plain  statement  of  the  facts  that  the 
connection  of  the  Buffalo,  Lockport  and  Rochester  line  with  the 
International  and  Erie  at  Hinman  with  opportunities  for  ship- 
ments to  and  beyond  Buffalo,  and  the  traflSc  which  would  be  re- 
ceived from  Canada,  with  the  Canadian  Northern  brought  to  the 
Gorge,  and  with  the  bridge  in  existence,  and  the  further  outlet 
for  freight  destined  for  Canada,  together  constitute  the  important 
and  valuable  features  of  the  plans  presented  in  this  case,  and 
must  be  treated  accordingly  by  the  Commission.  During  the  oral 
argument  it  was  intimated  to  counsel  for  the  applicant  that  this 
was  the  view  of  the  Commission,  at  least  so  far  as  the  connection 
at  Hinman  was  concerned;  immediately  the  plans  of  the  appli- 
cant were  changed  and  considerable  correspondence  followed  with 
reference  to  granting  the  certificate  of  necessity  for  only  that 
part  of  the  route  between  the  westerly  terminus  of  the  Buffalo, 
Lockport  and  Rochester  railway  east  of  Lockport,  and  the  junction 
with  the  International-Erie  tracks  at  Hinman;  and  in  fur- 
therance of  this,  the  applicant  filed  with  the  Commission,  January 
19,  1916,  a  duly  executed  stipulation  by  which  it  waived  its  right 
to  an  immediate  determination  of  the  mode  of  construction  of 
said  proposed  railroad  from  Hinman  westerly  to  the  Niagara 
river,  and  consented  to  hold  that  portion  of  the  application  herein 
for  future  consideration.  Thus  the  Conmiission  was  asked  to 
divide  the  route  of  the  proposed  railroad  and  grant  a  certificate 
of  public  convenience  and  a  necessity  for  only  a  small  part  of 
the  route,  consisting  of  about  four  miles  around  the  easterly  and 
southerly  sides  of  the  city  of  Lockport,  so  that  such  railroad  could 
be  constructed  from  the  Buffalo,  Lockport  and  Rochester  railway 
to  Hinman. 

This  presents  a  novel  question,  for  it  does  not  appear  that  it 
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has  ever  before  been  considered  by  the  Commission  or  passed 
upon  by  the  courts*  Perhaps  this  is  not  surprising  in  view  of 
the  very  plain  provisions  of  the  law  which  govern  the  action  of  the 
Commission  in  cases  of  this  kind,  and  which,  apparently,  have 
not  required  judicial  construction.  Section  9  of  the  Railroad 
Law  provides  that  no  railroad  corporation  formed  in  this  State 
after  May  18,  1892,  shall  begin  the  construction  of  its  road  until 
certain  steps  shall  be  taken  with  reference  to  the  publication  of 
its  certificate  of  incorporation,  nor  until  the  Public  Service  Com- 
mission shall  certify  "that  public  convenience  and  a  necessity 
require  the  construction  of  said  railroad  as  proposed  in  said  cer- 
tificate of  incorporation,*'  The  proposed  route  of  this  railroad  as 
contained  in  the  certificate  of  incorporation  of  the  applicant  is 
hereinbefore  set  out  as  running  "  from  a  point  on  the  line  of  the 
Buffalo,  Lockport  and  Rochester  Railway  Company's  right  of 
way  in  Ae  city  of  Lockport,  near  the  easterly  boundary  of  said 
city  of  Lockport,  in  the  county  of  Niagara,  N.  Y.,  to  the  easterly 
bank  of  the  Niagara  river,  in  the  town  of  Lewiston,  Niagara 
county,  N.  Y.,  which  places  will  be  its  termini,  and  the  length  of 
said  road  will  be  twenty  miles."  More  definite  language  could 
not  have  been  employed  for  the  purpose  of  fixing  the  points  be- 
tween which  this  road  was  to  be  built,  than  is  used  in  the  first 
part  of  such  description ;  but  to  make  assurance  doubly  sure,  the 
description  then  states  that  the  termini  of  the  road  will  be  the  two 
places  previously  mentioned,  and  which  are  the  easterly  boundary 
of  the  city  of  Lockport  and  the  easterly  bank  of  the  Niagara  river 
with  an  intervening  distance  of  twenty  miles,  which  is  also  stated 
in  said  certificate  as  the  proposed  length  of  the  road.  No  other 
construction  can  be  given  to  this  language  than  that  the  applicant 
has  thus  proposed  and  defined  the  route  of  its  railroad  to  run  be- 
tween these  two  points  for  a  distance  of  about  twenty  miles^  and  it 
is  equally  plain  that  if  the  Commission  should  grant  a  certificate 
of  public  convenience  and  a  necessity,  it  must  be  for  such  proposed 
route,  no  more,  no  less;  and  likewise  if  n^ative  action  should  be 
taken,  it  must  follow  that  the  proposed  route  of  the  applicant 
should  be  disapproved  in  its  entirety. 

This  proposition  is  strengthened,  if  need  be,  by  a  glance  at 
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the  next  succeeding  section  of  the  Railroad  Law,  for  it  is  there 
specifically  provided  that  upon  an  application  to  the  Commission 
by  a  street  surface  railroad  company  for  a  certificate  of  public 
convenience  and  a  necessity,  under  section  9  of  the  Railroad  Lav^, 
the  Commission  is  empowered  to  grant  the  certificate  for  a  part 
only  of  the  proposed  route,  and  authorize  the  construction  of  a 
railroad  over  such  part 

Obviously,  if  the  Legislature  had  intended  that  the  Commis- 
sion should  have  this  same  power  to  divide  the  proposed  route  of 
a  railroad,  other  than  a  street  surface  railroad,  then  section  9  of 
the  Railroad  Law  would  have  been  drafted  with  that  end  in  view, 
and  would  not  contain  the  express  provision  that  a  certificate  of 
public  convenience  and  a  necessity  should  be  based  upon  the  pro- 
posed route  of  the  railroad  as  laid  out  and  defined  in  the  certificate 
of  incorporation.  The  Commission  has  no  right  to  read  into  the 
law  a  provision  which  the  Legislature  has  deliberately  left  out. 

If  this  same  authority  which  the  Commission  has  with  refer- 
ence to  the  division  of  the  route  of  a  street  surface  railroad,  had 
been  intended  as  to  any  other  railroad,  there  would  have  been 
unmistakable  language  indicating  the  same,  and,  in  this  respect, 
sections  9  and  10  of  the  Railroad  Law  would  have  been  framed 
substantially  alike;  but  as  they  now  stand,  they  are  totally  dif- 
ferent, and  no  process  of  reasoning  can  properly  lead  to  a  con- 
clusion that  the  Commission  has  power  to  grant  a  certificate  herein 
for  the  construction  of  a  railroad  over  a  part  only  of  the  route  indi- 
cated in  the  applicant's  certificate  of  incorporation. 

The  Commission  has  been  very  much  impressed  by  the  extended, 
earnest  and  very  able  arguments  of  counsel  for  the  applicant, 
which  is  supported  in  some  measure  by  the  evidence,  maintaining 
that  the  matters  involved  in  this  project  are  of  a  public  character ; 
they  have  had  the  eflFect,  to  which  they  were  certainly  entitled,  of 
inducing  great  caution  and  very  mature  deliberation  concemmg 
the  legal  questions  with  which  this  case  abounds;  beyond  the 
exercise  of  such  caution  and  deliberation  this  Commission  cannot 
go  in  support  of  the  applicant's  contention,  for  we  are  convinced 
that  there  has  been  no  sufiicient  compliance  with  the  law  in  show- 
ing that  public  convenience  and  a  necessity  require  the  construe- 


Application  of  Niagara  River  &  Eastern  R.   Co.       409 

Public  Service  ConunisBion,  Second  District 

tion  and  operation  of  a  railroad  over  the  proposed  route,  under 
the  existing  circumstances. 

The  evidence  may  be  satisfactory  to  the  projectors  as  showing 
an  opportunity  for  the  development  of  other  enterprises,  but  it 
falls  far  short  of  proof  of  those  facts  which  must  exist  before  a 
certificate  of  public  convenience  and  a  necessity  may  properly  be 
issued. 

We  have  shown  how  important  it  would  be  to  the  applicant  to 
have  the  Canadian  Northern  extended  from  Toronto  to  the 
Niagara  Gorge,  a  distance  of  about  eighty  miles.  But  how  is  this 
to  be  accomplished  ?  Probably  not  by  the  company  itself,  for  it 
is  well  known  that  its  road  was  built  by  government  aid,  and 
further  financial  assistance  is  expected  for  this  construction.  It 
is  a  matter  of  public  knowledge  that  the  Canadian  Government  is 
at  present  occupied  with  problems  far  more  pressing  and  of  greater 
importance  than  the  extension  of  this  railroad.  Let  us  suppose, 
in  this  connection,  that  the  application  in  this  case  should  be 
granted ;  it  cannot  be  possible  that  any  of  the  able  and  far  seeing 
projectors  would  favor  the  construction  and  operation  of  the  road 
over  its  entire  route,  until  the  Canadian  Northern  was  actually 
brought  to  the  Gorge,  and  across  a  bridge,  so  that  the  Niagara  and 
Eastern  could  receive  benefits  therefrom ;  and  we  believe  this  to  be 
so  because,  as  before  stated,  the  proof  in  this  case  has  clearly  estab- 
lished that  the  traffic  which  might  be  reasonably  expected  to  and 
from  Canada,  with  the  bridge  and  the  extension  of  the  Canadian 
Northern,  coupled  with  the  business  to  be  obtained  by  a  connec- 
tion at  Hinman  with  the  International-Erie  railroad,  are  the 
important  features  of  the  plans  proposed  by  the  applicant,  and, 
together,  would  furnish  their  fair  share  of  remuneration  to  a  rail- 
road such  as  the  applicant  proposes  to  build.  But  the  Canadian 
road  is  not  now  at  the  Gorge ;  the  bridge  is  not  built ;  and  there  is 
no  legal  authority  at  this  time  to  construct  the  four  miles  of  road 
to  Hinman.  Such  is  the  victual  situation  at  this  time,  and  its 
mere  statement  indicates  that  the  plans  of  the  applicant  are  based 
very  largely  upon  that  faith  which  has  been  aptly  described  as 
"  the  substance  of  things  hoped  for,  the  evidence  of  things  not 
seen." 
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It  has  also  been  suggested  that  a  certificate  be  granted  condi- 
tioned upon  the  building  of  the  bridge  and  extension  of  the  Cana- 
dian Northern,  and  that  no  construction  be  permitted  beyond  Hin- 
man  until  those  projects  became  realities;  there  are  several  objec- 
tions to  this  course,  the  chief  one  being  that  it  would  be  utterly 
unlawful,  for  the  reason  that  the  action  of  the  Commission  is  re- 
quired to  be.  taken  upon  the  facts  as  they  exist  at  the  time  the 
certificate  is  granted. 

A  further  objection  may  be  stated  in  the  form  of  argument,  that 
if  the  construction  of  the  road  is  to  be  deferred  until  the  happening 
of  these  events,  and  as  they  could  not  be  realized  within  a  year  at 
least,  then  no  harm  can  come  to  the  applicant  by  a  denial  of  the 
application  herein,  because  the  statute  authorizes  a  renewal  of  the 
application  after  the  expiration  of  one  year  from  the  date  of  an 
order  of  refusal  by  the  Commission.  This  renewal  may  be  for  the 
whole  of  the  original  route,  or,  after  proper  proceedings  being 
taken,  may  be  for  any  part  of  such  route ;  and,  although  no  intima- 
tion is  intended  regarding  any  action  to  be  taken  on  such  new  ap- 
plication, there  will  undoubtedly  be  many  important  facts  and  cir- 
cumstances then  presented  which  are  now  absent. 

There  is  another  serious  question  in  this  case  to  which  the 
parties  have  given  very  little  attention,  but  which  the  Commis- 
sion has  viewed  with  great  concern,  and  that  is  the  matter  of  cross- 
ing nearly  a  score  of  public  highways  at  grade  along  the  route  of 
this  railroad,  and  several  of  these  are  improved  and  much  traveled 
State  roads. 

It  is  the  settled  policy  of  the  State  that  all  existing  dangerous 
crossings  of  railroads  and  highways  at  grade  should  be  abolished. 
This  plan  comprehends  the  expenditure  of  vast  sums  of  money, 
the  greater  part  of  which  is  contributed  by  railroads  and  the  State. 
Millions  of  dollars  have  already  been  spent,  and  millions  more  will 
be  spent  in  the  future,  for  the  elimination  of  those  grade  cross- 
ings which  were  established  in  the  early  years  of  railroad  building. 
Having  this  in  mind,  it  seems  hardly  consistant  for  the  Commis- 
sion to  authorize  such  expenditures  by  the  State,  the  municipalities 
and  the  railroads,  for  the  purpose  of  removing  these  danger  spots 
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throughout  the  State,  and  at  the  same  time  pennit  the  creation  of 
new  grade  crossings  by  the  wholesale,  such  as  the  applicant  pur* 
poses  in  the  construction  of  this  railroad.  The  Commission  does 
not  pass  upon  this  question  in  this  case,  because  the  decision  here 
made  is  based  upon  other  grounds;  but  it  is  deemed  proper  at  this 
time  to  bring  this  very  serious  problem  to  the  attention  of  the 
parties,  to  the  end  that,  in  the  event  of  new  proceedings  being  in- 
stituted for  the  construction  of  said  railroad  or  any  part  thereof, 
some  feasible  plan  may  be  devised  whereby  the  grades  of  the  rail- 
road and  the  highways  may  be  separated. 

The  performance  of  public  duty  is  not  always  hand  in  hand 
with  what  might  be  one's  sympathetic  inclination  if  the  question 
were  considered  alone  in  the  abstract.  And  in  a  case  like  this, 
performance  of  such  a  duty  may  not  be  avoided  because  the  result 
is  at  variance  with  the  ardent  desires  and  convictions  of  those  who 
believe  they  should  be  allowed,  with  their  own  money  and  at  their 
own  risk,  to  exploit  what  they  consider  to  be  essentially  a  public 
enterprise.  Their  argument  in  this  respect  of  course  appeals  as 
one  ad  hominem;  but  not  persuasively  enough  to  overcome  the 
requirements  of  the  statute  that  this  Commission  shall  find  a 
necessity  for  a  public  utility  before  certifying  that  such  necessity 
exists.  It  would  be  a  satisfaction  if  the  Commission  were  per- 
mitted to  enter  with  generous  co-operation  into  the  plans  of  those 
who  have  this  enterprise  in  hand,  unhampered  by  any  requirements 
or  restrictions  of  the  statute.  But  such  a  course  cannot,  and  should 
not,  be  taken.  We  should  leave  to  no  one  our  share  of  responsi- 
bility in  this  matter,  by  failing  to  make  an  unequivocal  decision, 
which  the  law  has  imposed  upon  the  Commission  as  one  of  its 
fundamental  duties. 

Upon  the  whole  case,  it  is  hereby  found  and  determined  — 

First,  that  the  Commission  is  without  legal  authority  to  divide 
the  route  proposed  by  the  applicant,  and  grant  a  certificate  of 
public  convenience  and  a  necessity  for  any  part  of  such  route,  or 
to  grant  such  certificate  conditioned  upon  the  happening  of  any 
future  event ; 

Second,  that  the  applicant  has  failed  to  show  that  public  con- 
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venience  and  a  necessity  require  the  construction  of  a  railroad  as 
proposed  in  its  certificate  of  incorporation; 

Third,  that  the  application  herein  should  be  denied. 

All  concur  except  Emmet,  Commissioner,  who  files  a  dissenting 
opinion. 

Emmet,  Commissioner  (dissenting). —  This  application  aims 
partly  at  the  establishment  of  a  very  desirable  physical  connection 
at  Hinman  between  the  Buffalo,  Lockport  and  Rochester  railroad 
and  the  International  and  Erie  systems,  the  public  necessity  for 
which  has  in  my  opinion  been  amply  proved,  and  partly  at  the  con- 
struction of  a  new  electric  railroad  from  Hinman  to  the  Niagara 
frontier  —  the  value  of  which  latter  project  to  the  public  seems  at 
the  present  time  to  be  somewhat  problematical.  Into  these  two 
separate  and  distinct  plans  the  route  of  the  new  railroad  which  it 
is  proposed  to  build  between  Lockport  and  the  Niagara  river 
would,  under  ordinary  circumstances,  prove  susceptible  of  per- 
fectly natural  subdivision.  For  the  purposes  of  our  present 
decision,  however,  it  seems  that  we  cannot  separate  the  route  in 
this  manner  —  granting  a  certificate  for  part  of  it  and  refusing 
one  as  to  the  remainder.  The  application  must,  as  the  law  now 
reads,  stand  or  fall  in  its  entirety  in  the  form  in  which  it  has  been 
presented  to  us  by  those  who  propose  to  invest  their  money  in  the 
new  enterprise.  I  entirely  agree  with  my  colleagues  upon  that 
point. 

In  order  to  dispose  of  the  present  case  justly,  therefore,  we 
must  decide  whether,  in  our  opinion,  the  public  interest  would  be 
better  served  by  a  rejection  of  the  entire  application  because  the 
necessity  of  the  Hinman-Niagara  river  extension  has  not  been 
proved,  or  by  an  approval  of  the  entire  application  because  a  pub- 
lic need  for  the  connection  at  Hinman  between  the  Buffalo,  Lock- 
port  and  Rochester  railroad  and  the  Erie  and  International  sys- 
tems has  been  shown.  The  fact  that  the  law  requires  us  to  treat 
the  plan  which  has  been  laid  before  us  as  an  entirety  does  not 
mean,  as  I  understand  it,  that  we  must  of  necessity  deny  the 
entire  application  because  we  think  that  it  is  in  part  superfluous. 
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or  even  undesirable.  We  have  a  perfect  right,  I  take  it,  to  decide 
that  the  entire  application  shall  be  granted  if  those  features  of  it 
which  have  been  shown  to  be  greatly  in  the  public  interest  strike 
us,  on  the  whole,  as  outweighing  in  importance  the  features  which 
have  not  been  supported  by  proof  of  public  necessity. 

Feeling,  as  I  do,  that  the  connection  at  Himnan  between  the 
Buffalo,  Lockport  and  Rochester  railroad  and  the  Erie  and  Inter- 
national systems,  which  the  present  plan  provides  for,  is,  within 
a  proper  meaning  of  the  term,  a  "  necessity  "  from  the  standpoint 
of  the  public,  and  that  the  extension  from  Himnan  to  the  !N^iagara 
river,  while  not  exactly  necessary  at  present,  might  at  least  prove 
to  be  a  convenience  to  the  public  without  seriously  injuring  any- 
one, I  have  come  to  the  conclusion  that  the  reasons  for  granting 
this  application  in  its  entirety  are  stronger,  on  the  whole,  than  any 
reasons  which  have  been  or  can  be  advanced  for  its  rejection. 

That  the  New  York  Central  Railroad  Company,  which  at 
present  serves  the  neighborhood  between  Lockport  and  the 
Niagara  Frontier,  would  be  entitled  to  protection  at  the  hands  of 
this  Commission  if  the  competition  threatened  by  this  new  line 
seemed  to  the  Commission  to  be  of  a  kind  which  might  prove 
tdtimately  ruinous  to  both  competitors,  and  therefore  injurious  to 
the  public  itself,  I  am  well  aware.  I  should  doubtless  consider 
it  my  duty  to  vote  against  the  present  application,  notwithstand- 
ing the  desirable  features  of  it  to  which  I  have  already  made 
reference,  if  I  really  thought  that  the  granting  of  it  meant  that 
some  material  injury  would  fall  upon  the  great  transportation 
system  which  now,  through  one  of  its  branch  lines,  serves  the 
region  between  Lockport  and  Niagara  Falls.  Anything  which 
seriously  threatens  to  impair  the  present  efficiency  of  a  railroad 
like  the  New  York  Central,  upon  which  vast  populations  are 
absolutely  dependent,  must  under  existing  conditions  V?  regarded 
not  merely  as  dangerous  to  the  owners  of  the  property  in  ques- 
tion, but  as  a  menace  to  the  public  at  large.  I  cannot  think, 
however,  that  the  New  York  Central  Railroad  Company  would 
be  materially  injured  by  our  permitting  about  fourteen  miles  of 
new  track  to  be  built  by  a  competing  company  between  Hinman 
and  the  Niagara  river.     It  was  not,  as  I  understand  it,  the  pur- 


414  State  Department  Repobts 


Public  Service  Commission,  Second  District 


pose  of  the  framers  of  the  Public  Service  Commissions  Law  to 
forbid  competition  under  any  and  all  circumstances  between  pub- 
lic utilities  operating  in  a  single  field.  The  intention,  rather, 
was  that  competition  should  be  discouraged  only  in  cases  where, 
in  the  judgment  of  the  Conmiission,  it  threatened  to  become  so 
wasteful  and  injurious  to  both  competitors  as  ultimately  to  affect 
the  ability  of  either,  or  both,  to  give  the  public  decent  service.  If 
this  new  road  were  to  be  built,  I  think  the  public  would  be  almost 
certain  to  get  better  service  from  the  New  York  Central  and 
Niagara  River  and  Eastern  railroads,  jointly,  than  it  now  receives 
from  the  New  York  Central  alona 

Whether,  if  this  application  should  be  granted,  the  Niagara 
River  and  Eastern  project  would  turn  out  to  be  a  very  profitable 
venture  for  its  promoters,  is  of  course  another  question  entirely, 
and  one  upon  which  I  am  not  prepared  at  this  time  to  express  any 
definite  opinion.  I  do  not  understand  it  to  be  necessary,  in  order 
to  justify  the  issuance  of  a  certificate  of  public  convenience  and 
a  necessity  in  a  case  like  this,  that  we  should  first  conclude  that 
the  applying  company  is  assured,  beyond  peradventure,  of  a  pros- 
perous financial  future.  Whether  or  not  the  new  road,  if  built, 
would  be  able  to  conduct  a  lucrative  business  between  the  Niagara 
river  and  Lockport,  I  am  convinced  at  any  rate  that  the  result  of 
the  experiment  would  not  be  to  injure  the  road  which  now  serves 
this  neighborhood  enough  to  warrant  our  withholding  from  the 
people  of  western  New  York  whatever  benefits  may  attach  to  the 
possession  of  an  electric  line  from  Lockport  to  the  frontier,  in 
addition  to  the  steam  transportation  facilities  which  they  already 
enjoy. 

I  think  that  the  present  application  should  be  granted,  rather 
than  denied,  for  the  reasons  I  have  mentioned;  and  therefore  I 
dissent  from  the  conclusions  to  which  a  majority  of  my  colleagaes 
have  come. 
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In  the  Matter  of  Fixing  Standabds  fob  the  Measubement  of 
PuBiTY,  Illuminating  Poweb  and  Heat  of  Gas  to  be  Manu- 
factured, Distributed  or  Sold  by  Persons,  Corporations  or 
Municipalities  for  Lighting,  Heating  or  Power  Purposes 

Case  No.  1502 

(Public  Service  Commission,  Second  District,  October  II,  1916) 

Authority  of  tlie  Commission  to  regulate  the  measurement  of  gas  furnished 
the  public. 

The  Public  Service  Commissions  Law,  paragraph  3  of  section  66,  as 
amended,  provides  that  the  Commission  have  power  to  establish  standards 
of  measurement  as  to  the  purity,  illuminating  power  and  heating  power 
of  gas  for  lighting,  heating  or  power  purposes.  Through  a  committee 
the  Commission  investigated  the  entire  matter  and  subsequently  decided 
that  a  change  from  the  present  illuminating  standard  to  a  heat  unit 
standard  of  gas  should  be  established.  Details  of  method  whereby  the 
necessary  changes  are  made. 

By  the  Commission. —  In  pursuance  of  the  authority  created 
by  paragraph  3  of  section  66  of  the  Public  Service  Commissions 
LaW;  as  amended  by  section  2  of  chapter  504  of  the  Laws  of  1913, 
which  among  other  things  provides  that  this  Commission  shall 
"  have  power  by  order  to  fix  from  time  to  time  standards  for  the 
measurement  of  the  purity  of  gas  and  for  the  measurement  of  the 
illuminating  power  of  gas  and  for  the  measurement  of  the  heating 
power  of  gas  to  be  manufactured,  distributed,  or  sold  by  persons, 
corporations,  or  municipalities  for  light,  heating,  or  power  pur- 
poses, notwithstanding  that  another  standard  for  the  measurement 
of  any  thereof  may  have  been  fixed  by  statute;"  and  after  an 
exhaustive  investigation  of  the  conditions  governing  the  choice  of 
a  proper  quality  standard  for  manufactured  gas  by  a  joint  com- 
mittee on  calorimetry  of  the  Public  Service  Commission  and  gas 
corporations  in  the  second  public  service  district  of  the  State  of 
New  York,  the  printed  report  of  which  committee  and  of  its  con- 
clusions and  recommendations  under  date  of  March  6,  1913,  hav- 
ing been  duly  made  to  and  filed  with  this  Commission;  and  after 
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further  and  extend^  inquiry  and  consideration  by  this  Conunis- 
sion^  and  various  public  hearings  held  in  the  cities  of  Albany  and 
New  York  and  elsewhere  in  this  State ;  and  this  Commission  being 
unanimously  and  unreservedly  of  opinion  that  a  change  from  the 
present  illuminating  standard  to  a  heat  unit  standard  of  gas 
properly  should  be  provided  and  established,  it  is  hereby 

Ordered,  1.  That  on  and  after  January  1,  1917,  all  coal  gas, 
carburetted  water  gas,  and  mixed  coal  and  carburetted  water  gas, 
manufactured  and  sold  by  persons,  corporations^  and  munic- 
ipalities, in  amoimts  exceeding  20,000,000  cubic  feet  per  annum, 
for  light,  heat,  or  power,  shall,  when  measured  at  the  place  pro* 
vided  for  making  the  test  and  corrected  to  a  temperature  of  sixty 
degrees  F.,  and  a  pressure  of  thirty  inches  of  mercury,  have  a 
monthly  average  total  heating  power  of  not  less  than  585  British 
thermal  units  per  cubic  foot,  and  shall  not  for  any  three  consecu- 
tive days  in  such  month  average  more  than  5  per  cent  below  585 
British  thermal  units  per  cubic  foot.  The  test  to  determine  the 
heating  valu6  of  the  gas  shall  be  made  according  to  approved 
methods,  within  a  two  mile  radius  of  the  manufacturing  plant,  at 
a  location  selected  by  the  company  or  municipality  and  approved 
by  the  Commission,  such  location  however  to  be  subject  to  change 
by  the  Commission;  provided,  however,  that  where  manufactured 
gas  is  delivered  to  the  mains  at  a  pressure  above  five  pounds  per 
square  inch,  it  shall  be  tested  for  heating  value  before  compression. 

2.  That  each  100  cubic  feet  of  said  gas  shall  contain  not  more 
than  ten  grains  of  ammonia,  nor  more  than  thirty  grains  of  sul- 
phur compounds. 

3.  That  the  gas  sold,  or  manufactured  and  sold,  shall  exhibit  no 
trace  of  hydrogen  sulphide  when  tested  as  follows:  If  a  strip  of 
white  paper  moistened  with  5  per  cent  by  weight  solution  of 
acetate  of  lead,  and  exposed  to  a  current  of  gas  flowing  at  a  rate 
of  about  five  cubic  feet  per  hour,  does  not  after  thirty  seconds  of 
such  exposure  become  discolored,  the  gas  shall  be  considered  to 
contain  no  hydrogen  sulphide. 

4.  That  every  person,  corporation,  and  municipality  selling  gas 
to  the  public  shall  keep  posted  in  its  principal  office,  in  a  place 
readily  accessible  to  its  customers,  a  statement  of  the  average  daily 
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heating  power  of  the  gas  furnished  during  the  preceding  calendar 
month,  in  order  that  the  consumers  and  the  public  may  be  advised 
of  the  quality  of  the  gas  being  supplied ;  all  such  records  shall  be 
permanently  retained  by  the  respective  compilers  thereof  and 
shall  be  at  all  times  available  for  examination  by  this  Commission. 

5.  That  in  case  any  person,  corporation,  or  municipality  subject 
to  this  order  is  unable  to  provide  and  install  before  January  1, 
1917,  proper  apparatus^  tested  and  certified  to  be  correct  by  this 
Commission,  for  measuring  the  heating  power  of  the  gas  manu- 
factured or  sold  by  it,  application  may  be  made  by  such  person, 
corporation,  or  municipality  for  an  extension  of  the  time  within 
which  this  order  shall  take  effect  as  to  such  person,  corporation, 
or  municipality.  If  upon  such  an  application  it  appears  that  due 
diligence  has  been  used,  a  reasonable  extension  may  be  granted; 
provided,  however,  that  until  the  expiration  of  any  such  extension 
the  standards  at  present  in  force  shall  obtain  and  be  observed  by 
the  person,  corporation,  or  municipality  in  whose  favor  such  ex- 
tension shall  have  been  granted. 

6.  That  except  as  herein  otherwise  provided,  the  order  of  the 
Commission  of  Gas  and  Electricity  entered  June  15,  1907,  and  all 
other  requirements  relating  to  standards  of  heating  power,  illumi- 
nating power,  and  purity  of  gas  manufactured  and  sold  by  persons, 
corporations,  and  municipalities  for  light,  heat,  or  power  purposes, 
are  hereby  superseded  by  this  order,  pursuant  to  the  authority 
vested  in  this  Commission. 

7.  That  any  person,  corporation,  or  municipality  manufactur- 
ing and  selling  less  than  20,000,000  cubic  feet  of  coal  gas,  car- 
buretted  water  gas,  and  mixed  coal  and  carburetted  water  gaft,  per 
annum  for  light,  heat,  or  power,  may,  with  the  approval  and  con- 
sent of  this  Commission,  adopt  the  standards  created  by  and  be- 
come subject  to  the  other  provisions  and  requirements  of  this 
order,  precisely  as  in  the  case  of  persons,  corporations,  or  munic- 
ipalities manufacturing  and  selling  in  excess  of  20,000,000  cubic 
feet  of  gas  per  annum. 

8.  This  order  is  intended  to  relate  only  to  the  creation  and 
establishment  of  a  heat  unit  standard  in  place  of  the  existing 
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illuminating  power  standard  for  gas,  and  is  not  intended  to  in 
anywise  affect  existing  tariff  schedules,  rates,  or  lighting  contracts 
now  in  force  in  the  second  public  service  district  of  the  State  of 
New  York. 


♦ 
In  the  Matter  of  the  Complaint,  under  Section  53,  Railroad  Law 

(Chapter  559,  Laws  of  1915),  of  John  J.  McInebnby  as  Coun- 
sel of  New  Toek  State  Motob  Federation,  Inc.,  against 
Reoeiyebs,  Roohesteb,  Sybaouse  and  Eaqtebn  Railboad 
Company,  Asking  that  Gates  he  Placed  at  a  Point  Where  the 
Penfield  Road  Highway  and  Said  Company's  Railway  Cross  at 
Grade  Near  Brighton,  Monroe  County 

Case  No.  5587 

(Public  Service  Commission,  Second  District,  October  11,  1916) 

Method  of  securing  protection  at  a  point  where  a  highway  and  railroad  cross 
at  grade. 

The  New  York  State  Motor  Federation,  Inc.,  complained  against  the 
receivers  of  the  Rochester,  Syracuse  and  Eastern  Railroad  Company  on 
accoimt  of  the  danger  at  a  point  on  the  Penfield  road  highway,  where 
the  railroad's  right  of  way  crosses  at  grade  near  Brighton,  Monroe 
county.  The  complainants  ask  that  gates  be  placed  as  a  protection  by 
the  railroad,  but  by  an  agreement  between  the  parties  the  demand  for 
gates  was  withdrawn  upon  condition  that  all  local  cars  bound  in  either 
direction  should  therei^fter  be  stopped  on  the  near  side  of  the  street 
crossing,  and  that  west-bound  limited  cars  should  also  be  stopped  in  the 
same  manner,  and  that  east-bound  limited  cars  should  slow  down  to  a 
speed  of  four  miles  per  hour  over  the  said  crossing.  Several  other  minor 
provisions  were  included  in  this  agreement.  All  parties  having  agreed 
that  this  method  of  protection  would  be  preferable  to  the  installation  of 
gates,  the  Commission  ordered  the  case  closed  upon  its  records  with  leave 
to  either  party  to  reopen  same  if  such  course  appeared  desirable. 

By  the  Commission. —  Complaint  having  been  made  by  John 
J.  Mclnerney  as  counsel  of  the  New  York  State  Motor  Federation, 
Inc.,  against  the  receivers  of  the  Rochester,  Syracuse  and  Eastern 
Railroad  Company  under  section  53  of  the  Railroad  Law  (Laws  of 
1915,  chapter  559),  asking  that  gates  be  placed  at  a  point  where 
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the  Penfield  road  highway  and  the  said  company's  railroad  cross 
at  grade  near  Brighton,  Monroe  county ;  and  respondents  having 
made  answer  to  the  said  complaint,  and  the  ease  having  come  on 
for  a  hearing  on  the  4th  day  of  October,  1916,  at  Rochester,  N. 
T.,  at  which  time  and  place  all  parties  were  represented,  and  an 
agreement  was  reached  between  them  to  the  following  effect : 

Thit  instead  of  securing  protection  for  the  said  crossing  by 
means  of  gates,  all  local  cars  bound  in  either  direction  shall  here- 
after be  stopped  upon  the  near  side  of  the  said  crossing  and  that 
west-bound  limited  cars  shall  also  be  stopped  in  the  same  manner ; 

That  east-bound  limited  cars  shall  slow  down  to  a  speed  of  four 
miles  an  hour  over  the  said  crossing; 

That  whistling  shall  be  done  away  with  on  all  cars  which  make 
the  stop  as  aforesaid ; 

That  the  shelter  which  is  now  upon  the  west  side  of  the  high- 
way shall  be  moved  across  to  the  east  side  thereof; 

That  the  platform  to  accommodate  traffic  shall  be  placed  on  the 
west  side  of  the  crossing; 

That  another  crossing  signal,  similar  to  the  one  now  in  use  at 
this  point,  shall  be  placed  upon  the  north  side,  and 

That  the  signal  posts  now  in  use  shall  be  taken  down ;  and  the 
parties  in  interest  having  agreed  that  this  method  of  protecting 
the  said  crossing  at  Penfield  road  would  be  preferable  to  an  instal- 
lation of  gates  for  that  purpose,  and  that  upon  the  agreement  of 
respondents  to  institute  the  above  mentioned  changes  the  present 
proceeding  may  properly  now  be  closed  upon  the  records  of  the 
Commission ;  it  is  hereby 

Ordered,  that  this  case  be,  and  the  same  hereby  is,  closed  upon 
the  records  of  the  Commission,  with  leave  to  either  party  to  move 
to  reopen  same  at  a  later  date  in  case  such  reopening  should  tfien 
appear  to  be  desirabla 
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In  the  Matter  of  the  Complaint  of  Peopbety  Ownees  on 
East  Main  Street  Between  Jersey  Avenue  and  the  Neversink 
Bridge  in  Port  Jervis,  against  Poet  Jeevis  Light  and  Powee 
Company,  Asking  that  the  Company  Extend  its  Gas  Mains  in 
said  Street  and  Furnish  Gas 

Case  No.  5676 

(Public  Service  Commission,  Second  District,  October  11,  1916) 

Light  and  power  companies  —  application  for  extension  of  gas  mains  denied 
as  unjust  to  respondent  company. 

In  the  village  of  Port  Jervis  certain  residents  filed  a  complaint  herein 
against  the  Port  Jervis  Light  and  Power  Ck)mpany,  because  of  the 
refusal  of  that  company  to  extend  its  mains  on  East  Main  street  of  the 
said  villaga  The  gas  engineer  of  the  Commission  was  directed  by  the 
Commission  to  visit  Port  Jervis  and  investigate  personally.  Upon  the 
report  of  the  engineer,  giving  in  detail  the  reasons  leading  him  to  the 
opinion  that  the  extension  asked  for  would  be  unjust  to  the  company,  as 
it  would  require  the  laying  of  nearly  a  mile  of  mains  through  a  section 
containing  a  large  cemetery,  and  where  the  business  to  be  found  would 
be  insufficient  to  compensate  the  company  for  the  proposed  outlay,  it 
was  ordered  that  the  complaint  be  denied. 

By  the  Commission. —  Certain  residents  of  Port  Jervis  hav- 
ing complained  against  the  Port  Jervis  Light  and  Power  Com- 
pany, asking  for  an  extension  of  gas  mains  on  East  Main  street 
in  the  village  of  Port  Jervis ;  and  the  respondent  having  filed  its 
answer  to  the  said  complaint ;  and  the  matter  having  come  on  for 
a  hearing  at  the  office  of  the  Commission  in  the  city  of  New  York 
on  Monday,  September  18, 1916,  at  which  said  hearing  only  repre- 
sentatives of  the  respondent  were  in  attendance  —  the  complain- 
ants having  notified  the  Commission,  after  the  date  of  hearing  had 
been  fixed,  that  it  would  be  inconvenient  for  them  to  attend  a 
hearing  in  New  York  city  and  that  they  desired  a  representative 
of  the  Commission  to  personally  visit  Port  Jervis  for  the  purpose 
of  hearing  the  views  of  the  complainants;  and  the  respondents,  at 
the  said  hearing  on  September  18,  1916,  having  presented  their 
grounds  for  believing  that  the  Commission  should  not  make  an 
order  at  this  time  directing  an  extension  of  respondent's  mains  on 
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East  Main  street,  as  asked  for  by  complainants  —  the  respondent 
contending  that  the  extension  asked  for  would  require  the  laying 
of  nearly  a  mile  of  mains  through  a  section  which  on  account  of 
the  location  there  of  a  large  cemetery  can  never  be  much  developed 
for  building  purposes,  and  that  even  after  the  mains  had  been 
brought  to  the  neighborhood  occupied  by  complainants  the  amount 
of  business  to  be  found  there  would  be  ecctremely  small  and  wholly 
insuiBcient  to  compensate  the  company  for  its  outlay ;  and  there- 
after the  gas  engineer  of  this  Conunission,  Mr.  C.  F.  Leonard, 
having,  by  direction  of  the  Conunission,  visited  Port  Jervis  and 
having  interviewed  a  number  of  the  residents  in  the  district  for 
which  gas  is  sought,  and  having  ascertained  from  a  careful  can- 
vass of  the  situation  that  the  business  now  in  sight  would,  in  his 
judgment,  fall  far  short  of  an  amount  suflScient  to  justify  the 
making  of  a  mandatory  order  such  as  is  here  asked  for,  and  hav- 
ing made  a  report  to  the  Commission  stating  this  to  be  his  opinion 
and  giving  in  detail  his  reasons  therefor,  and  having  indicated 
that  in  his  opinion  the  only  practicable  basis  for  an  extension  of 
the  mains  on  said  East  Main  street  would  be  under  one  of  the 
several  forms  of  agreement  which  are  ordinarily  employed  in 
cases  where  the  business  in  prospect  is  insufBcient  to  justify  an 
extension  of  a  gas  company's  mains  as  a  matter  of  "business ;  and 
the  Commission  having  considered  the  testimony  and  arguments 
presented  at  the  hearing  on  September  eighteenth  on  behalf  of  the 
respondent,  and  the  facts  and  conclusions  arrived  at  by  its  said  gas 
engineer  as  the  result  of  his  personal  investigation  at  Port  Jervis 
and  his  interviews  with  the  complainants,  and  having  concluded 
that  it  would  be  an  improper  exercise  of  its  power  to  make  such  an 
order  as  is  asked  for  at  this  time,  while  altogether  willing,  at  any 
time,  to  give  further  consideration  to  the  question  of  ordering  an 
extension  under  some  proper  form  of  agreement  which  would  pro- 
vide for  contributions,  in  the  first  instance,  from  the  prospective 
consumers,  toward  the  original  cost  of  the  extension,  and  the  sub- 
sequent repayment  of  these  contributions  in  the  form  of  regular 
monthly  allowances  on  the  consumers'  bills  for  gas;  now,  there- 
fore, it  is  hereby 
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Ordered,  that  this  complaint,  in  its  present  form,  be,  and  the 
same  hereby  is,  denied,  but  that  the  complainants  shall  at  any  time 
have  the  privilege  of  moving  to  reopen  the  case  at  any  time  that 
the  respondent,  upon  the  matter  being  presented  to  it,  declares  its 
imwillingness  to  enter  into  a  reasonable  agreement  of  the  kmd 
indicated  for  the  extension  of  its  mains;  and  that  in  the  mean- 
time this  case  be,  and  the  same  hereby  is,  closed  upon  the  records 
of  the  Commission. 


In  the  Matter  of  the  Complaint  of  the  Town  of  Brant,  Charles 
NoBDBLOOM,  and  Bemus  Pierce,  against  Iroquois  Natural 
Gas  Company,  South  Shore  Natural  Gas  and  Fuel  Com- 
pany, United  Natural  Gas  Company,  Finance  Oil  Com- 
pany, and  Keservation  Gas  Company 

Case  No.  5398 

(Public  Service  Commiasion,  Second  District,  October  17,  1016) 

Use  by  a  natural  gas  company  of  a  compressor  to  equalise  the  pressure  in  the 

service  pipes  and  the  transmission  line  is  proper. 
The  Commission  is  without  jurisdiction  to  pass  upon  the  use  of  a  compressor, 
which  is  alleged  to  accelerate  the  flow  of  gas  from  natural  gas  wells,  to 
the  injury  of  complainant,  as  the  public  has  no  interest  therein. 

A  natural  gas  company,  which  obtains  its  product  from  wells  and  car- 
ries the  same  through  service  pipes  into  a  high  pressure  transmission 
line,  should  not  be  restrained  by  the  Public  Service  Commission  from 
instaUing  and  operating  a  mechanical  device,  known  as  a  compressor,  to 
accelerate  the  flow  of  gas  through  the  service  pipes,  and  thus  increase 
the  pressure  to  that  existing  in  the  transmission  line. 

On  a  complaint  by  landowners,  who  have  leased  property  for  drilling 
and  gas  producing  purposes,  against  the  lessees,  for  using  a  compressor 
which,  according  to  the  complaint,  unlawfuUy  and  unreasonably  increases 
the  flow  of  gas  from  the  weUs,  resulting  in  great  prejudice  and  loss  to 
the  complainants,  and  asking  the  Commission  to  restrain  the  companies 
from  operating  such  contrivance,  the  Commission  holds  that  such  matters 
relate  to  the  private  rights  of  the  parties  and  do  not  concern  the  interests 
of  the  public;  and,  therefore,  the  Commission  is  without  jurisdiction  to 
grant  the  relief  demanded. 

Complaint  dismissed. 
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LeRoy  Andrus,  attorney  for  the  complaints. 

Kenefick,  Cooke,  Mitchell  &  Bass,  attorneys  for  Iroquois 
Natural  Gas  Company  and  United  Natural  Gas  Company. 

Williams,  Minard  &  Howell,  attorneys  for  South  Shore  Natural 
Gas  and  Fuel  Company. 

George  W.  Cole,  and  Thomas  L.  Newton,  attorneys  for  the 
Finance  Oil  Company  and  Reservation  Gas  Company. 

HoDsoN,  Commissioner. —  The  town  of  Brant,  Erie  county, 
together  with  some  of  its  property  owners,  filed  their  complaint 
with  the  Commission  against  the  Iroquois  Natural  Gas  Company, 
South  Shore  Natural  Gas  and  Fuel  Company,  United  Natural 
Gas  Company,  Finance  Oil  Company,  and  the  Reservation  Gas 
Company.  The  complaint  shows  that  these  companies,  either 
singly  or  together,  are  engaged  in  the  business  of  drilling  for,  sell- 
ing, producing,  and  disposing  of  natural  gas  in  the  town  of  Brant, 
and  elsewhere,  and  particularly  within  the  boundaries  of  the  Cat- 
taraugus Indian  Reservation  which  is  partly  within  the  said  town. 

The  theory  of  the  complainants  seems  to  be  that  the  several 
respondents,  or  some  of  them,  are  violating  the  Public  Service 
Commissions  Law,  and  that  this  Commission  should  intervene  to 
prevent  such  unlawful  practices.  The  complaint  is  very  general, 
and  upon  information  and  belief,  that  certain  farmers  leased  their 
lands  to  one  of  such  gas  companies  for  the  purpose  of  drilling  for 
gas ;  that  either  such  leases  or  the  gas  produced  from  the  wells  were 
sold  to  another  company,  and  that  one  of  those  companies,  or  still 
another,  which  operates  distribution  and  transmission  lines, 
employs  compressors  and  pumps  to  accelerate  the  gas  through  such 
lines,  thus  tending  to  deplete  the  supply,  and  depriving  the  land- 
owners of  their  rights  and  privileges  in  and  to  said  natural  gas 
and  the  proper  use  and  enjoyment  thereof.  A  specific  complaint 
is  directed  against  the  Iroquois  and  South  Shore  companies,  which 
take  the  gas  from  several  wells  in  that  territory  and  send  it 


4:24s  State  Department  EErosTS 

Public  Service  CommiBsion,  Second  Di£triet 

through  their  transmission  lines  to  Buffalo  and  other  distant 
points,  using  pumps  and  compressors  for  such  purpose,  which, 
according  to  the  allegations  of  the  complaint,  unlawfully  and 
unreasonably  increases  the  flow  of  gas  from  the  wells  in  said  town, 
resulting  in  great  prejudice,  disadvantage,  and  loss  to  the  com- 
plainants. The  Commission  is  asked  to  enjoin  and  restrain  the 
respondents  from  operating  such  contrivances,  so  that  the  natural 
gas  in  and  upon  the  premises  of  the  complainants  may  be  protected 
from  unreasonable  impairment,  and  their  rights  thereto  may  be 
preserved. 

It  is  quite  apparent  that  at  the  time  this  complaint  was  filed,  the 
complainants  were  without  specific  information  as  to  which  of  the 
respondent  companies  worked  the  gas  wells,  transported  the  gas,  or 
operated  the  compressors  along  the  pipe  lines.  The  answers  of 
the  companies  have  clarified  the  situation  somewhat,  and  at  the 
hearing  held  by  the  Commission  in  this  case,  it  appeared  conclu- 
sively that  none  of  the  companies  has  installed  or  used  any  pumps, 
and  that  the  Beservation  Gas  Company  alone  has  installed  a  com- 
pressor, although  the  South  Shore  Natural  Gas  and  Fuel  Com- 
pany has  made  preparations  for  such  installation,  as  a  precaution- 
ary measure,  in  case  there  should  be  a  serious  drop  in  the  pressure 
of  gas  at  any  point  in  its  system.  It  also  satisfactorily  appears 
from  the  answers  of  the  respondents,  and  from  the  proof  in  the 
case,  that  the  Finance  Oil  Company  and  the  Reservation  Gas  Com- 
pany operate  certain  gas  wells  in  the  town  of  Brant,  and  sell  their 
product  to  the  Iroquois  Natural  Gas  Company,  delivering  the 
same  through  service  pipes  into  the  high  pressure  transmission 
line  of  the  latter  company,  whereby  it  is  conveyed  to  the  city  of 
Buffalo  and  other  places  and  there  sold  and  delivered  to  con- 
sumers. The  pressure  of  the  gas  as  it  comes  from  such  wells,  and 
passes  through  such  service  pipes,  is  far  below  the  pressure  main- 
tained in  said  transmission  line,  and  it,  therefore,  becomes  neces- 
sary to  use  this  mechanical  device,  called  a  compressor,  in  order 
to  maintain  a  pressure  in  the  service  pipes  equal  to  the  line  pres- 
sure of  the  Iroquois  company's  transmission.  To  meet  this  neces- 
*  sity,  the  Reservation  Gas  Company  has,  for  some  time,  operated  a 
compressor  at  a  point  on  its  service  line  far  removed  from  the 
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wells,  which  takes  up  the  gas  as  it  comes  from  the  wells,  and  sends 
it  on  to  such  transmission  line  at  an  increased  pressure.  No 
pump  is  employed  in  this  operation,  and  no  compressor  is  used  at 
any  well;  and  the  respondents  maintain  that  the  flow  of  gas  from 
the  wells  is  neither  increased  nor  diminished  by  the  use  of  the 
compressor. 

There  is  substantial  agreement  between  the  parties  as  to  these 
facts,  except  that  it  is  contended  by  the  complainants  that  the 
operation  of  the  compressor  is  in  the  nature  of  a  pump,  which 
creates  vacuums  at  the  wells,  *and,  by  suction,  takes  more  gas  there- 
from than  would  flow  in  a  natural  way.  This  claim  is  not  sup- 
ported by  any  proof.  Opposed  to  this  is  the  theory  advanced  by 
the  respondents,  that  the  office  of  such  compressor  is  merely  to 
take  up  the  gas  and  accelerate  its  flow  through  the  pipes,  and,  does 
not  increase  the  volume  of  gas  as  it  comes  from  the  wells;  this 
theory  is  fortified  by  the  long  experience  of  the  companies  as  lai^ 
producers  and  distributors  of  natural  gas,  and  if  their  conclusion 
is  correct,  then  it  follows  that  such  device  is  in  no  sense  unlawful 
or  unreasonable,  and  the  respondents  should  not  be  restrained  in 
its  use. 

But  the  respondents  in  this  case  raise  a  jurisdictional  question 
by  making  the  further  point  that  the  claims  of  the  complainants 
relate  to  the  fundamental  property  rights  of  the  parties,  and  are 
not  directed  to  the  service  or  practices  of  the  respondents  as  pub- 
lic utilities.  There  is  great  force  in  this  argument,  when  it  is 
considered  that  all  the  gas  obtained  from  the  wells  in  the  town  of 
Brant  is  produced  under  and  pursuant  to  written  contracts  between 
the  landowners  and  the  companies.  These  contracts  provide  that 
the  companies  may  go  upon  the  land  and  drill  for  and  obtain 
natural  gas  for  commercial  purposes;  and  it  goes  without  saying 
that  distribution  and  transmission  lines  must  be  maintained  for 
the  purpose  of  conveying  the  gas  to  a  profitable  market.  All  the 
rights  and  interests  of  both  parties  are  or  should  be  defined  in 
Buch  contracts,  particularly  in  relation  to  the  production  and  dis- 
position of  the  gas,  the  amount  thereof,  and  the  compensation  to 
be  received  by  the  landowner.  If  these  things  are  not  provided 
for,  and  either  party  is  desirous  of  construing  or  reforming  the 
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agreement,  or  enforcing  the  same  by  injunction  or  otherwise,  the 
place  for  such  action  is  a  court  of  equity  and  not  the  Public 
Service  Commission. 

It  will  be  borne  in  mind  that  the  complaint  herein  is  not 
directed  to  any  of  the  subjects  which  are  mentioned  in  section  66 
of  the  Public  Service  Commissions  Law,  which  constitute  the  sum 
total  of  the  Commission's  jurisdiction  in  this  class  of  cases. 
True,  we  have  general  supervision  of  gas  corporations^  and  may 
investigate  their  franchises,  practices,  rates,  and  service;  we  may 
also  prescribe  extensions  and  improvements  for  a  gas  plant,  where 
public  health,  good  service,  or  protection  of  gas  users  require  the 
same;  and  this  means  that  the  Commission  is  charged  with  the 
duty  of  ascertaining  and  determining  whether  the  equipment  and 
appliances  of  a  gas  company  are  safe,  efficient  and  adequate  for 
the  security  and  accommodation  of  the  public,  and  in  compliance 
with  its  charter  and  franchises  and  the  provisions  of  law,  and  to 
remedy  any  defects  which  may  be  found ;  but  nowhere  in  the  law 
can  be  found  any  provision  that  delegates  to  this  Commission 
power  to  supervise  the  contracts  referred  to,  and  determine  the 
individual  rights  of  the  parties  thereto.  The  authority  of  the 
Commission  is  confined  to  the  operations  of  the  gas  companies  as 
public  utilities,  and  has  no  concern  with  the  private  controversies 
which  they  may  have  with  others.  It  will  not  be  seriously  con- 
tended that  this  Commission  would  have  the  authority  to  put  a 
gas  company  in  possession  of  a  producing  well,  even  after  being 
wrongfully  excluded  therefrom  by  the  landowner;  no  more  have 
we  the  right  to  say  that  gas  shall  be  taken  from  the  well  only  in 
certain  quantities  or  at  certain  times.  Such  matters  relate  to  the 
private  property  rights  of  the  parties,  which  must  not  be  con- 
founded with  the  interests  of  the  public. 

The  Supreme  Court  is  the  tribunal  where  the  conflicting  claims 
of  the  parties  may  be  determined.  After  that,  and  when  the 
coanpany  seeks  to  distribute  its  gas  to  the  public,  this  Commission 
is  empowered  to  r^ulate  and  control  the  practices  and  service  of 
the  company,  in  the  manner  and  to  the  extent  prescribed  by  sec- 
tion 66  of  the  Public  Service  Commissions  Law. 
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Nothing  more  need  be  said  upon  the  questions  involved  in  this 
case,  for  it  has  been  made  clear  that  the  Commission  has  no  juris- 
diction to  grant  the  relief  sought  by  the  complainants  herein^  and 
an  order  should  be  entered  dismissing  the  complaint. 

An  concur. 


In  the  Matter  of  the  Petition  of  Feontiee  Eleotbio  Railway 
CoMPAmr  as  to  its  Railway  Proposed  to  be  Constructed  in  and 
between  Buffalo  and  Niagara  Falls,  Crossing  Certain  Streets 
and  Highways  and  Creeks;  also  as  to  Certain  Franchises 

Case  No.  6673 

(Public  Service  CommisBion,  Second  District,  October  17,  1916) 

Determination  as  to  how  the  cars  of  an  electric  railway  shall  pass  over  streets, 
highways  and  creeks  between  Buffalo  and  Niagara  Falls,  such  railway 
not  being  a  street  surface  railway — enumeration  of  the  various  street 
crossings  and  determination  as  to  which  crossings  shall  be  over  and 
which  shaU  be  under  highway. 

The  Frontier  Electric  Railway  Company  filed  its  petition  with  the 
Commission  for  a  determination  as  to  how  its  electric  railway,  which 
is  to  be  at  first  a  single  track  with  possible  additional  tracks  in  the 
future,  and  which  it  is  proposed  to  construct  between  the  cities  of  Buffalo 
and  Niagara  Falls,  shaU  cross  .certain  streets  and  highways  and  certain 
creeks,  and  also  as  to  the  exercise  of  franchises  now  held  by  it. 

Cohn,  Chormann  &  Franchot^  attorneys  for  Frontier  Electric 
Railway  Company, 

Hoyt  &  Spratt,  attorneys  for  the  New  York  Central  Railroad 
Company. 

By  the  Commission. —  A  petition  having  been  filed  with  this 
Commission  by  Frontier  Electric  Railway  Company  for  a  deter- 
mination of  how  its  electric  railway  (single  track  at  first,  with 
possible  additional  tracks  in  the  future)  proposed  to  be  con- 
structed in  and  between  the  cities  of  Buffalo  and  Niagara  Falls 
shall  cross  certain  street  and  highways,  and  certain  creeks,  and  as 
to  exercise  of  certain  franchises ;  and  a  public  hearing  on  said 
petition  after  due  notice  having  been  held  in  the  city  of  Albany 
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on  September  6,  1916,  at  which  those  named  hereinabove 
appeared;  and  it  appearing  that  this  proposed  railway  is  to  be 
laid  adjacent  to  and  at  the  same  grade  substantially  as  an  exten- 
sion of  the  International  railway  proposed  to  be  constructed  in 
and  between  said  cities,  in  respect  to  which  an  order  was  made 
by  this  Commission  on  January  13,  1916,  providing  a  method  by 
which  said  extension  shall  cross  streets  and  highways;  and  it 
appearing  that  the  proposed  railway  is  not  a  street  surface  rail- 
way; 

1.  Now,  after  due  consideration,  this  Commission  hereby 
determines,  under  section  89  of  the  Railroad  Law,  that  it  would 
be  impracticable  for  the  said  railway  of  the  Frontier  Electric 
Railway  Company  to  cross  otherwise  than  at  grade  the  streets  and 
highways  hereinafter  named  in  the  municipalities  hereinafter 
named  except  where  a  method  of  crossing  otherwise  than  at  grade 
is  hereinafter  named,  and  in  such  cases  this  Commission  hereby 
determines  that  such  crossing  shall  be  over  or  under  the  street  or 
highway  as  hereinafter  set  forth,  to  wit : 

City  of  Buffalo:  At  grade  the  south  one-half  of  Kenmore  ave- 
nue, and  any  other  alleged  streets  intersected  by  the  route 
between  Kenmore  avenue  and  Main  street. 

Town  of  Tonawanda  (Erie  county) :  At  grade  the  north  one- 
half  of  Kenmore  avenue;  at  grade  Englewood  avenue;  at  grade 
Belmont  avenue  (or  Ochs  road) ;  at  grade  Schell  road. 

City  of  Tonawanda:  Over  the  Williamsville  road  highway  by 
an  overhead  bridge  carrying  said  railway  over  the  street;  over  the 
EUicott  creek  road  highway  by  an  overhead  bridge  carrying  said 
railway  over  the  street;  over  Tonawanda  creek  road  highway  by 
an  overhead  bridge  carrying  said  railway  over  the  street. 

City  of  North  Tonawanda:  Over  Sweeney  street  by  an  over- 
head bridge  carrying  said  railway  over  the  street;  over  Tremont 
street  by  an  overhead  bridge  carrying  said  railway  over  the  street ; 
over  Goundry  street  by  an  overhead  bridge  carrying  said  railway 
over  the  street;  over  Christiana  street  by  an  overhead  bridge 
carrying  said  railway  over  the  street;  over  Schenck  street  by  an 
overhead  bridge  carrying  said  railway  over  the  street;  over  Ran- 
som street  by  an  overhead  bridge  carrying  said  railway  over  the 
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street;  over  Eobinson  street  by  an  overhead  bridge  carrying  said 
railway  over  the  street;  over  Wheatfield  street  by  an  overhead 
bridge  carrying  said  railway  over  the  street ;  at  grade  Payne  ave- 
nue; at  grade  Linwood  avenue;  at  grade  Fredericka  street;  at 
grade  East  Felton  street;  at  grade  Jackson  avenue;  at  grade 
Stenzel  street;  at  grade  Ward  road;  at  grade  Witmer  road;  at 
grade  any  other  alleged  streets  north  of  Wheatfield  street  to  the 
city  line,  including  Sixteenth  street,  Seventeenth  street.  Eigh- 
teenth street,  and  Nineteenth  street,  which  the  proposed  railway 
may  intersect. 

Incorporated  village  of  LaSalle:  At  grade  the  Military  road; 
at  grade  Main  street;  at  grade  Brickyard  road  (or  Tompkins 
street) ;  at  grade  Oombert  street ;  at  grade  Griffin  street ;  at  grade 
Evershed  street  (or  avenue)  ;  at  grade  any  other  alleged  streets  in 
said  village  which  the  proposed  railway  may  intersect. 

City  of  Niagara  Falls:  At  grade  Evershed  street  (or  avenue)  ; 
at  grade  Roxbury  street ;  at  grade  Sugar  street ;  at  grade  Packard 
road;  at  grade  Twenty-seventh  street;  at  grade  Twenty-fourth 
street;  at  grade  Twenty-second  street;  at  grade  Cross  street;  at 
grade  any  other  alleged  streets  in  said  city  lying  between  the 
easterly  city  line  and  Portage  road  which  the  proposed  railway 
may  intersect. 

Upon  condition,  however,  that  it  is  understood  by  this  Com- 
mission and  the  said  Frontier  Electric  Railway  Company,  that 
the  said  railway,  although  to  be  operated  by  electrical  power,  is  one 
to  which  the  provisions  of  the  so-called  grade  crossing  law  (sec- 
tions 89-99  Railroad  Law)  applies. 

The  matter  of  crossings  by  this  railway  of  other  railroads  is 
not  now  determined. 

2.  This  Commission,  under  section  21  of  the  Railroad  Law, 
hereby  consents  that  said  Frontier  Electric  Railway  Company 
may  construct  and  maintain  bridges  for  the  purposes  of  its  rail- 
way over  the  following  creeks:  Gill  creek,  in  the  city  of  Niagara 
Falls,  Niagara  county,  N.  Y. ;  Cayuga  creek,  in  the  village  of 
LaSalle,  Niagara  county,  N.  T. ;  Tonawanda  creek,  between  the 
county  of  Niagara  and  county  of  Erie;  EUicott  creek,  in  the  city 
of  Tonawanda,  Erie  county,  N.  Y. ;  Mill  creA,  in  the  city  of 
Tonawanda,  Erie  county,  N.  Y. 
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3.  Pursuant  to  the  provisions  of  section  53,  Public  Service 
Commissions  Law,  the  permission  and  approval  of  this  Commis- 
sion are  hereby  given  to  the  exercise  by  said  Frontier  Electric 
Railway  Company  of  the  following  franchises  received  by  it  since 
it  was  granted  a  certificate  of  public  convenience  and  a  necessity 
under  the  then  section  59  of  the  Railroad  Law,  to  wit: 

City  of  BuflFalo:  Franchise  granted  January  11,  1915,  by  the 
board  of  aldermen,  February  10,  1915,  by  the  board  of  council- 
men  (after  amendment),  February  15,  1915,  by  the  board  of 
aldermen  (concurrence  in  amendment),  and  approved  by  the 
mayor  March  1,  1915,  and  accepted  by  said  Frontier  Electric 
Railway  Company,  October  11,  1916;  and  an  amendment  of  said 
franchise  made  by  the  board  of  aldermen  November  15,  1915,  by 
the  board  of  councilmen  November  17,  1915,  and  approved  by  the 
mayor  November  29,  1915,  copies  of  which  certified  by  the  city 
clerk  are  filed  with  the  papers  in  this  case. 

City  of  Tonawanda:  Franchise  granted  by  the  common  council 
and  various  amendments  and  extensions,  which  franchise  and 
amendments  and  extensions  were  approved  by  the  mayor,  copies 
of  which  certified  by  the  city  clerk  are  filed  with  the  papers  in 
this  case;  the  dates  of  the  franchise,  approvals  by  mayor,  amend- 
ments, extensions,  and  acceptances  by  company  being  respectively 
November  22,  1911;  December  27,  1911;  February  17,  1912; 
February  20,  1912;  November  28,  1911;  January  3,  1912;  June 
3,  1914;  June  16,  1914;  June  4,  1914;  November  4,  1914;  Janu- 
ary 22,  1915;  November  14,  1914;  July  21,  1915;  July  23, 
1915;  December  8,  1915;  December  28,  1915;  December  18, 
1915;  September  6,  1916;  September  12,  1916;  September  19, 
1916. 

City  of  North  Tonawanda :  Franchise  granted  by  the  common 
council,  amendments  and  extensions,  which  franchise  and  amend- 
ments and  extensions  were  approved  by  the  mayor,  or  otherwise 
became  effective,  copies  of  which  certified  by  the  city  clerk  are 
filed  with  the  papers  in  this  case;  the  dates  of  the  franchise, 
approvals  by  mayor,  statement  of  effective  dates  of  franchise, 
amendments  and  extensions,  and  acceptances  by  company  being 
respectively  September  12,  1911;  Septomber  22,  1911;  October 
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17,  1911;  October  27,  1911;  February  6,  1912;  February  16, 
1912;  February  17,  1912;  June  2,  1914;  June  12,  1914;  June 
16,  1914;  December  28,  1914;  December  29,  1914;  January  22, 
1915;  November  9,  1915  (this  last  date,  to  wit,  November  9, 
1915,  being  the  date  of  a  resolution  of  the  board  of  public  works 
of  the  City  of  North  Tonawanda,  certified  by  the  secretary  of  said 
board) ;  November  16,  1915  (this  date  appearing  by  the  date  of 
acceptance);  November  26,  1915;  December  31,  1915;  Septem- 
ber 5,  1916;  September  12,  1916;  September  15,  1916. 

City  of  Niagara  Falls:  Franchise  granted  by  the  common  coun- 
cil July  18,  1910,  which  became  effective  July  25,  1910,  and  the 
acceptance  of  which  by  the  company  is  dated  August  30,  1910, 
copies  of  which  certified  by  the  city  clerk  are  on  file  with  the 
papers  in  this  case. 

This  determination  is  not  intended,  nor  shall  it  be  construed, 
to  authorize  any  construction  work  in  or  upon  any  State  or 
county  highway  unless  and  until  consent  to  and  approval  of  such 
construction  work  shall  have  first  been  duly  given  by  the  State 
Commission  of  Highways. 


In  the  Matter  of  the  Application  of  the  New  York  Central 
Railroad  Company  to  Join  with  the  Canadian  Pacific  Rail- 
way Company,  the  Michigan  Central  Railroad  Company, 
and  the  Canada  Southern  Railway  Company  in  Jointly  and 
Severally  Guaranteeing  $2,000,000  of  4^  per  cent  Consoli- 
dated Mortgage  Gold  Bonds,  Series  A,  of  the  Toronto,  Hamil- 
ton AND  Buffalo  Railway  Company 

Case  No.  5713 

(Public  Service  Commission,  Second  District,  October  17,  1916) 

Proposition  snbmitted  to  Commission  whereby  the  New  York  Central  Railroad 
Company,  together  with  other  railway  corporations,  may  jointly  and 
severally  guarantee  certain  bonds  of  the  Toronto,  Hamilton  and  Buffalo 
Railway  Company. 

The  petition  herein  was  filed  September  19,  1916,  and  in  October  follow- 
ing a  hearing  was  had  in  regard  to  the  application  of  the  New  Yorlc  Gen- 
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tral  Railroad  Company  for  permission  to  join  with  the  Canadian  Pacific 
Railway  Company,  the  Michigan  Central  Railroad  Company,  and  the 
Canadian  Southern  Railway  Company,  in  jointly  and  severally  guaran- 
teeing the  principal  and  interest  of  $2,000,000  of  4^  per  cent, 
fifty-year  consolidated  mortgage  gold  bonds  of  the  Toronto,  Hamil- 
ton and  Buffalo  Railway  Company.  The  four  corporations  in  question 
own  the  entire  outstanding  capital  stock  of  the  Toronto,  Hamilton  and 
Buffalo  Railway  Company.  The  proceeds  of  the  sale  of  bonds  will  be 
used  by  the  last  named  road  to  pay  its  unfunded  debt  and  for  its  cor- 
porate capital  purposes.    Order  granted. 

By  the  Commission. —  The  petition  herein  by  the  New  York 
Central  Railroad  Company  is  for  authority  to  join  with  the 
Canadian  Pacific  Railway  Company,  the  Michigan  Central  Rail- 
road Company,  and  the  Canada  Southern  Railway  Company  in 
jointly  and  severally  guaranteeing  the  principal  and  interest  of 
$2,000,000  of  4^  per  cent  Series  A,  fifty-year  consolidated  mort- 
gage gold  bonds  of  the  Toronto,  Hamilton  and  Buffalo  Railway 
Company. 

It  appears  that  the  outstanding  capital  stock  of  the  Toronto, 
Hamilton  and  Buffalo  Railway  Company  is  owned  as  follows: 
16,766  shares  by  the  New  York  Central  Railroad  Company, 
12,246  shares  by  the  Canadian  Pacific  Railway  Company,  9,842 
shares  by  the  Michigan  Central  Railroad  Company,  and  6,271 
shares  by  the  Canada  Southern  Railway  Company.  The  $2,000,- 
000  face  value  of  bonds,  to  guarantee  payment  of  which  leave  is 
prayed,  have  been  issued  and  sold  jointly  to  the  four  corporations 
which  own  the  entire  outstanding  capital  stock  of  the  Toronto, 
Hamilton  and  Buffalo  Railway  Company  for  $1,800,000  in  cash, 
the  New  York  Central  Railroad  Company  contributing  $450,000 
of  this  purchase  price,  the  Canadian  Pacific  Railway  Company 
$900,000,  the  Michigan  Central  Railroad  Company  $225,000, 
and  the  Canada  Southern  Railway  Company  $225,000.  The 
proceeds  of  such  sale  will  be  used  by  the  Toronto,  Hamilton  and 
Buffalo  Railway  Company  to  pay  its  unfunded  debt,  represent- 
ing expenditures  incurred  on  capital  account,  and  for  its  cor^ 
porate  capital  purposes. 

It  further  appears  that  in  order  to  make  said  bonds  more 
readily  marketable  at  what  is  considered  a  fair  price,  the  peti- 
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tioner  and  the  other  immediate  purchasers  mentioned  desire  to 
guarantee  jointly  and  severally  the  principal  and  interest  on  said 
bonds  as  they  become  due. 

'NoWy  therefore,  upon  the  forgoing  record,  ordered  as  follows : 

1.  That  the  New  York  Central  Railroad  Company  is  hereby 
authorized  to  join  with  the  Canadian  Pacific  Railway  Company, 
the  Michigan  Central  Railroad  Company,  and  the  Canada  South- 
em  Railway  Company  in  jointly  and  severally  guaranteeing  the 
payment  of  the  principal  and  interest  of  $2,000,000  Series  A, 
fifty-year  consolidated  mortgage  gold  bonds,  bearing  interest  at 
the  rate  of  4^  per  cent  per  annum,  of  the  Toronto,  Hamilton 
and  Buffalo  Railway  Company,  secured  by  a  mortgage  dated 
August  1,  1916;  provided,  however,  that  if,  as  a  result  of  a  resale 
of  any  or  all  of  its  $500,000  of  said  bonds  the  New  York  Central 
Railroad  Company  shall  realize  a  net  sum  in  excess  of  the  amount 
paid  by  it  for  said  bonds  (to  wit,  the  sum  of  $450,000),  it  shall 
hold  such  excess  sum  or  profit  unexpended  in  its  treasury  until 
it  has  reported  the  purposes  for  which  it  proposes  to  use  the  same 
to  this  Commission  and  has  received  the  Commission's  approval 
thereof. 

2.  That  the  New  York  Central  Railroad  Company  shall  for 
each  six  months'  period  ending  December  thirty-first  and  June 
thirtieth  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing  what  if  any  of  such  guaranteed 
bonds  of  the  Toronto,  Hamilton  and  Buffalo  Railway  Company 
which  it  owned  it  has  sold,  the  dates  of  such  sales,  and  the  prices 
received.  Such  reports  shall  continue  to  be  filed  until  it  has 
reported  the  sale  of  all  of  such  guaranteed  bonds  held  by  it. 

3.  That  the  New  York  Central  Railroad  Company  shall  within 
thirty  days  from  the  service  of  this  order  advise  this  Commission 
whether  or  not  it  accepts  this  order  with  all  its  terms  and  condi- 
tions. 

State  Dept.  Reft. —  Vol.  10       28 
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In  the  Matter  of  the  Application  of  the  New  York  Centrai. 
Railroad  Company  for  Authority  to  Acquire  the  Entire  Capi- 
tal Stock  of  the  Dolgevillb  and  Salisbury  Railway  Com- 
pany and  to  Merge  the  said  Company  into  Itself 

Case  No.  5714 

(Public  Service  Commission,  Second  District,  October  17,  1916) 

Permission  sought  to  merge  Dolgeville  and  Salisbury  Railway  Company  into 
the  New  York  Central  Railroad  Company. 

The  applicant,  the  New  York  Central  Railroad  Company,  is  authorized 
to  acquire  and  hold  1,500  shares  each  of  the  par  value  of  $100,  aggre- 
gating $150,000  of  the  Dolgeville  and  Salisbury  Railway  Company's  stodc. 
The  petition  was  filed  herein  September  22,  1916,  and  a  hearing  was  had 
October  13,  1916.  The  permission  to  merge  is  granted  by  the  Conmiission, 
provided  the  New  York  Central  Railroad  Company  shall  have  acquired 
all  of  the  said  stock,  and  that  it  report  to  the  Commission  what  stock  it 
has  acquired. 

By  the  Commission. —  Ordered  1.  That  the  New  York  Cen- 
tral Hailroad  Company  is  hereby  authorized  to  acquire  and  hold 
1,500  shares  each  of  the  par  value  of  $100,  aggr^ating  a  total 
par  value  of  $150,000,  of  the  capital  stock  of  the  Dolgeville  and 
Salisbury  Railway  Company. 

2.  That  the  New  York  Central  Railroad  Company  and  the 
Dolgeville  and  Salisbury  Railway  Company  are  hereby  permitted 
to  merge  and  such  merger  is  approved;  and  consent  is  hereby 
given  to  the  exercise  by  the  former  of  all  the  rights,  privileges  and 
franchises  of  the  Dolgeville  and  Salisbury  Railway  Company; 
and  within  thirty  days  after  such  merger  shall  have  become 
effective  the  New  York  Central  Railroad  Company  shall  file  with 
the  Commission  a  verified  report  setting  forth  the  exact  date  of 
such  merger. 

3.  That  the  New  York  Central  Railroad  Company  shall  for 
each  six  months'  period  ending  December  thirty-first  and  June 
thirtieth  file  not  more  than  thirty  days  from  the  end  of  such 
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period  a  verified  report  showing  what  stock  of  the  Dolgeville  and 
Salisbury  Railway  Company  has  been  acquired  under  the  author- 
ity of  this  order  and  the  date  of  such  acquisition.  Such  reports 
shall  continue  to  be  filed  until  the  New  York  Central  Railroad 
Company  shall  have  acquired  all  of  the  stock  of  the  Dolgeville  and 
Salisbury  Railway  Company  which  it  is  herein  authorized  to 
acquire  and  if  during  any  period  no  such  stock  was  acquired  the 
report  shall  set  forth  such  fact 

4.  That  the  company  shall  within  thirty  days  of  the  service 
of  this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 


In  the  Matter  of  the  Petition  of  the  Poet  Henet  Light,  Heat 
AND  PowEB  Company  under  Section  69  Public  Service  Com- 
missions Law  for  Authority  to  Make  a  First  Mortgage  for 
$1,000,000,  to  Issue  $477,000  in  Bonds,  and  to  Issue  $100,000 
Conunon  Capital  Stock 

Case  No.  5677 

(Public  Service  Oommission,  Second  District,  October  17,  1916) 

Light,  heat  and  power  companies  —  application  for  authority  to  make  a  first 
mortgage  and  to  issue  bonds  and  common  capital  stock. 

The  Port  Henry  Light,  Heat  and  Power  Company  applies  for  authority 
under  section  69  of  the  Public  Service  Commissions  Law  to  issue  a 
first  mortgage  in  the  amount  of  $1,000,000,  to  issue  bonds  to  the  amount 
of  $477,000  and  common  capital  stock  to  the  amount  of  $100,000.  The 
record  in  this  case  shows  that  the  petition  was  filed  on  August  SS4,  1916, 
that  the  report  of  the  diyision  of  capitalization  was  submitted  under 
date  of  September  14,  1916,  and  a  certificate  of  the  increase  of  capital 
stock  was  filed  September  20,  1916,  the  reports  of  the  division  of  light, 
heat  and  power  in  reference  hereto  were  filed  September  26,  1916,  and 
October  14,  1916.  The  form  of  the  proposed  mortgage  was  filed  with 
the  Commission  under  date  of  September  28,  1916,  and  the  final  report 
of  the  division  of  capitalization  bore  date  of  October  2,  1916. 

By  the  Commission. —  Ordered  as  follows : 

1.  That  the  Port  Henry  Light,  Heat  and  Power  Company  is 
herehy  authorized  to  execute  and  deliver  to  the  New  York  Trust 
Company,  as  trustee,  a  certain  indenture,  deed  of  trust  or  mort- 
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gage  upon  all  its  plant  and  property,  dated  the  1st  day  of  August, 
1916,  to  secure  an  issue  of  first  mortgage  thirty  year  gold  bonds 
bearing  interest  at  the  rate  of  5  per  cent  per  annum,  payable 
semi-annually  on  the  first  days  of  February  and  August  in  each 
year  to  the  aggregate  amount  of  $1,000,000  face  value,  an 
amended  copy  of  which  has  been  filed  with  the  Commission  herein, 
and  that  the  form  of  such  indenture  as  amended  so  filed  is  hereby 
approved;  provided  that  said  company  shall  have  no  right  or 
authority  to  issue  any  bonds  pursuant  to  the  terms  of  said  mort- 
gage except  as  herein  or  hereafter  authorized  by  the  Commission. 

2.  That  upon  the  execution  and  the  delivery  of  said  indenture 
80  authorized  there  shall  be  filed  with  this  Commission  a  copy  of 
the  indenture  in  the  form  in  which  it  was  executed  and  delivered 
together  with  an  affidavit  by  the  president  or  other  executive 
officer  of  the  company,  stating  that  the  indenture  as  executed  and 
delivered  is  the  same  as  that  herein  approved  by  the  Commission. 

3.  That  the  Port  Henry  Light,  Heat  and  Power  Company  is 
hereby  authorized  to  issue  $414,000  face  value  of  its  5  per  cent 
thirty-year  first  mortgage  gold  bonds  under  the  aforesaid  mort- 
gage. 

4.  That  the  Port  Henry  Light,  Heat  and  Power  Company  is 
hereby  authorized  to  issue  $75,000  par  value  of  its  common  capital 
stock  which  shall  be  sold  at  a  price  not  less  than  the  par  value 
thereof  to  give  net  proceeds  of  at  least  $75,000. 

5.  That  said  bonds  of  the  total  face  value  of  $414,000  shall 
be  sold  for  not  less  than  85  per  cent  of  their  face  value  and 
accrued  interest  to  give  net  proceeds  of  at  least  $351,900. 

6.  That  said  bonds  and  stock  of  the  face  and  par  value  of 
$489,000  so  authorized  or  the  proceeds  thereof  to  the  amount  of 
$426,900  shall  be  used  solely  and  exclusively  for  the  following 
purposes : 

(a)  For  the  payment  of  debt  incurred  for  the  following  pur- 
poses : 

1.  Construction  and  equipment  of  a 
hydro-electric  plant  of  the  petitioner 
in  Port  Henry,  N.  Y.,  as  detailed  in 
Exhibit  No.  1  of  petition $86,549  00 
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2.  Purchase  from  "N.  Mimroe  Marshall 
of  certain  storage  dams,  parcels  of 
land,  rights  of  way  and  flowage  and 
riparian  rights  on  Mill  brook  and 
also  on  McKenzie  or  Whitney 
brook  in  the  town  of  Moriah,  as 
described  in  Exhibit  No.  5  of  peti- 
tion  100,000  00 

$186,549  00 

(b)  Estimated  cost  of  additions  and  betterments 
to  power  plant  No.  2  in  Port  Henry,  N.  Y.,  as 

detailed  in  Exhibit  No.  2  of  petition 17,568  99 

(c)  Estimated  cost  of  extension  of  three-phase 
circuit  to  Crown  Point  and  West  Crown  Point 
and  the  installation  of  a  street  lighting  system 

as  detailed  in  Exhibit  No.  8  of  petition 18,462  96 

(d)  Estimated  cost  of  construction  and  equip- 
ment of  a  44,000  volt,  three-phase,  twenty-five 
cycle  transmission  line  from  the  power  house  of 
Witherbee,  Sherman  &  Co.  at  Mineville,  N.  Y., 
to  a  point  near  Crown  Point  village  and  across 
Lake  Champlain  to  Bridgport,  Vt.,  as  detailed 

in  Exhibit  No.  4  of  petition 58,831  29 

(e)  Estimated  cost  of  diversion  of  waters  of  Mc- 
Kenzie brook  into  reservoir  of  the  petitioner  on 
Mill  brook  as  detailed  in  Exhibit  No.  6  of  peti- 
tion          24,391  72 

(f)  Estimated  cost  of  construction  and  installation 
of  generating  station  No.  3  located  on  Mill  brook 

as  detailed  in  Exhibit  No.  7  of  petition 115,346  96 

(g)  For  legal  and  miscellaneous  expenses 5,749  08 


$426,900  00 


in  so  far  as  the  same  may  be  applicable,  provided : 

(1)  That  such  securities  or  the  proceeds'  thereof  shall  be  applied 
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on  such  new  construction  summarized  in  subdivisions  (b)  and  (f ) 
inclusive  hereof  only  in  so  far  as  the  same  is  a  real  increase  in 
the  fixed  capital  of  the  petitioner  and  not  a  replacement  of  any 
part  of  such  fixed  capital  or  substitution  for  wasted  capital  or 
other  loss  properly  chargeable  to  income  in  accordance  with  the 
definitions  contained  in  the  uniform  system  of  accounts  for  elec- 
trical corporations  adopted  by  this  Commission. 

(2)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  such  construction  unless 
such  engineering  services  shall  have  been  rendered  either  by  other 
than  the  r^ular  officers  and  employees  of  the  corporation,  or,  in 
a  proper  case,  where  such  services  may  have  been  rendered  by 
certain  of  such  officers  or  employees  under  an  express  assignment 
to  such  construction  or  improvement  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes 
subject  to  the  limitations  herein  contained,  a  sum  less  than  an 
amount  equal  to  the  face  and  par  value  of  the  securities  herein 
authorized,  no  portion  of  the  proceeds  of  the  securities  herein 
authorized  over  the  actual  proceeds  thereof  so  required  shall  be 
used  for  any  purposes  without  the  further  order  of  this  Com- 
mission. 

(4)  That  the  unit  prices  contained  in  Exhibits  Nos.  1,  2,  3,  4, 
6  and  7  of  the  petition  are  not  intended  to  be  and  must  not  be 
construed  by  the  petitioner  as  having  been  determined  upon  by 
the  Commission  as  the  actual  cost  of  the  property  and  work  to  be 
acquired  and  done  and  thus  properly  chargeable  to  fixed  capital, 
but  are  intended  and  shall  be  construed  only  to  be  a  present 
estimate  of  the  probable  cost  of  such  property  and  work,  the 
actual  cost  of  which  must  be  expenditures  made  as  defined  in  the 
Commission's  uniform  system  of  accounts  for  electrical  corpo- 
rations. 

7.  That  if  the  said  bonds  and  stocks  of  a  total  face  and  par 
value  of  $489,000  herein  authorized  shall  be  sold  at  such  price  as 
will  enable  the  company  to  realize  net  proceeds  of  more  than 
$426,900  no  portion  of  the  proceeds  of  such  sale  in  excess  of  the 
last  aforesaid  sum  shall  be  used  for  any  purpose  without  the 
further  order  of  the  Commission. 
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8.  That  none  of  the  bonds  herein  authorized  shall  be  hypothe- 
cated or  pledged  as  collateral  by  the  Port  Henry  Light,  Heat  and 
Power  Company  unless  any  such  pledge  or  hypothecation  shall 
have  been  expressly  approved  and  authorized  by  this  Commission. 

9.  That  the  Port  Henry  Light,  Heat  and  Power  Company  shall 
for  each  six  months'  period  ending  December  thirty-first  and  June 
thirtieth  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing: 

(a)  What  securities  have  been  sold,  exchanged  or  otherwise 
disposed  of  during  such  period. 

(b)  The  date  of  such  sale  or  disposition. 

(c)  To  whom  such  securities  were  sold. 

(d)  What  proceeds  were  realized  from  such  sala 

(e)  Any  other  terms  and  conditions  of  such  sale. 

(f)  With  respect  to  subdivisions  (a)  and  (g)  of  clause  No.  6 
of  this  order  there  shall  be  shown  in  detail  the  amount  expended 
for  each  of  the  purposes  specified  therein  during  such  period  of 
the  proceeds  of  the  securities  herein  authorized. 

(g)  With  respect  to  subdivisions  (b)  to  (f )  inclusive  of  clause 
No.  6  of  this  order  there  shall  be  shown: 

1.  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  therein  during  such  period  of  the  proceeds  of  the  securi- 
ties herein  authorized  and  the  account  or  accounts  under  the 
uniform  system  of  accounts  for  electrical  corporations  to  which 
the  expenditures  for  such  purposes  have  been  charged,  giving  all 
details  of  any  credits  to  fixed  capital  in  connection  with  such 
expenditures. 

2.  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report 

3.  A  summary  showing  the  expenditures  during  such  period 
by  the  prescribed  accounts. 

In  reporting  under  sections  (2)  and  (8)  of  subdivision  (g) 
of  this  clause  there  shall  be  further  shown  the  expenditures  of 
the  proceeds  of  the  securities  herein  authorized  to  the  beginning 
of  the  period  reported  upon  and  a  total  showing  such  expenditures 
to  the  end  of  the  period,  together  with  a  statement  of  the  balances 
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in  the  fixed  capital  accounts  as  of  the  beginning  and  ending  of  such 
period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  securities  were  sold  or  disposed 'of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 

10.  That  this  proceeding  is  hereby  continued  upon  the  records 
of  the  Commission  until  the  accounts  of  the  company  have  been 
adjusted  in  accordance  with  the  findings  of  the  Commission  as  a 
result  of  its  examination  of  the  books,  accounts  and  affairs'  thereof. 

11.  That  the  authority  contained  in  this  order  to  issue  securities 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
securities  are  issued  pursuant  hereto  and  within  thirty  days  from 
the  service  hereof,  the  said  company  shall  file  with  the  Commission 
a  satisfactory  verified  stipulation  duly  authorized  by  its  board  of 
directors  accepting  this  order  with  all  its  terms  and  conditions,  and 
such  order  shall  be  void  and  of  no  force  or  effect  until  such  stipu- 
lation shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  securi- 
ties herein  authorized  is  reasonably  required  for  the  purposes*  speci- 
fied in  this  order  and  that  such  purposes  are  not  in  whole  or  ip 
part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  Rochbstee  Connecting  Raii>- 
BOAD  CoEPOEATioN,  Under  Section  9  of  the  Railroad  Law  and 
Section  53  of  the  Public  Service  Commissions  Law,  for  a  Cer- 
tificate of  Convenience  and  Necessity  and  Permission  to  Con- 
struct and  Approval  of  Corporate  Franchises  and  Rights;  and 
under  Section  89  of  the  Railroad  Law  as  to  Crossing  Highway 

Case  No.  5058 

(Public  Service  Commission,  Second  District,  October  19,  1916) 

Application  of  Rochester  Connectiiig  Railroad  Corporation  for  authority  to 
construct  its  line  and  determination  as  to  crossing  highways. 

The  petitioning  company,  known  as  the  Rochester  Connecting  Railroad 
Corporation,  asks  for  a  certificate  of  public  convenience  and  necessity, 
to  construct  its  line  and  to  exercise  its  franchises  and  rights,  also  a 
determination  as  to  the  manner  in  which  its  tracks  shall  cross  certain 
public  highways  along  its  route.     The  certificate  asked  for  denied. 

By  the  Commission. —  The  Rochester  Connecting  Railroad 
Corporation  having  applied  to  this  Commission,  under  section  9 
of  the  Railroad  Law  and  section  53  of  the  Public  Service  Commis- 
sions Law,  for  a  certificate  of  public  convenience  and  necessity, 
and  for  permission  to  construct  its  line  and  to  exercise  its  fran- 
chises and  rights,  and  (under  section  89  of  the  Railroad  Law) 
for  a  determination  as  to  the  manner  in  which  its  tracks  shall 
cross  public  highways  along  its  route ;  and  the  matter  having  come 
on  for  hearings  before  this  Commission,  and  testimony  having  been 
presented  and  arguments  made,  in  support  of  and  in  opposition 
to  the  granting  of  the  said  petition ;  and  it  appearing  that  on  July 
9,  1914,  permission  was  given  by  the  Superintendent  of  Public 
Works  of  New  York  State  to  Messrs.  Frank  A.  Dudley  of  Niagara 
Falls  and  Clifford  D,  Beebe  of  Syracuse,  to  construct,  maintain 
and  operate,  between  certain  designated  points  in  the  county  of 
Monroe,  a  single  or  double  track  railroad  along  the  so-called  "  spoii 
bank"  of  the  Barge  canal,  which  said  permission  was,  by  the 
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terms  of  the  written  instrument  granting  it,  declared  to  be  revoca- 
ble by  the  Superintendent  of  Public  Works  at  any  time,  the  sixth 
paragraph  of  the  said  written  instrument  providing  as  follows: 
"  The  work  authorized  by  this  permit  shall  be  commenced  promptly 
and  progressed  to  completion  within  three  months  from  the  date 
of  this  permit ;  and  in  the  event  that  such  work  is  not  so  commenced 
and  completed  within  such  time,  this  permit  shall  be  deemed  to 
be  revoked,  and  said  work  shall  not  be  commenced  without  a 
renewal  of  this  permit  in  writing  from  the  Superintendent  of  Pub- 
lic Works;"  and  it  appearing  further  that  on  December  9,  1914, 
an  extension  of  the  said  permission,  xintil  July  1,  1915,  was 
granted;  and  that  on  July  1,  1915,  a  further  extension  to  January 
1,  1916,  was  granted;  and  that  on  December  18,  1915,  a  further 
extension  to  July  9, 1916^  was  granted ;  and  that  on  June  26, 1916, 
a  check  for  $375  covering  a  six  months'  advance  payment  under 
the  permit  was  received  by  the  Superintendent  of  Public  Works 
with  an  application  for  a  further  extension  of  time  until  January 
9,  1917,  and  that  protests  having  in  the  meantime  been  received 
by  the  said  Superintendent  of  Public  Works  to  the  granting  of 
such  further  extension,  a  date  was  set  for  a  hearing  before 
the  said  Superintendent  of  Public  Works,  but  that  none  of  the 
parties  in  interest  then  appeared,  and  that  no  subsequent  hearing 
upon  the  application  has  been  held  or  arranged  for ;  and  it  appear- 
ing, further,  that  the  possession  of  the  right  or  privilege,  under  the 
aforesaid  permit,  to  use  the  spoil  bank  of  the  Barge  canal  for  the 
construction,  maintenance  and  operation  of  the  proposed  railroad, 
is  an  essential  element  in  the  plan  for  which  we  are  asked  to  grant 
a  certificate  of  public  convenience  and  necessity,  but  that,  by  rea- 
son of  the  circumstances  above  set  forth,  this  right  and  privilege 
has  now  entirely  ceased  to  exist,  and  must*  by  the  express  terms  of 
the  permit  itself,  be  regarded  as  having  been  revoked,  and  as  no 
longer  possessing  any  force  or  value  whatsoever;  and  the  Com- 
mission being  of  the  opinion  that  this  lapsing  of  petitioner's  rights 
under  the  aforesaid  permit  renders  it  unnecessary  that  the  other 
questions  involved  in  the  present  application  shall  be  considered  in 
detail  by  the  Commission  in  arriving  at  its  decision,  and  supplies 
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in  itself  ample  reason  why  the  Commission  should  deny  the  appli- 
cation in  its  present  form ;  now,  therefore,  it  is,  hereby 

Ordered :  That  the  petition  of  the  Eochester  Connecting  Rail- 
road Corporation  for  a  certificate  of  public  convenience  and  neces- 
sity, and  for  permission  to  construct  its  proposed  line  of  road,  and 
for  an  order  approving  of  the  petitioner's  corporate  rights  and 
franchises,  and  for  a  determination  of  the  method  of  crossing 
highways  along  petitioner's  route,  be,  and  the  same  hereby  is 
denied;  and  that  the  case  be  closed  on  the  records  of  the  Com- 
mission. 


EDUCATION   DEPARTMENT 


In  the  Matter  of  the  Appeal  from  the  Action  of  the  Boaiid  of 
Education  of  Union  Free  School  District  Xo.  33,  Town 
of  Brookhaven,  Suffolk  County,  Appointing  Herman  Gunther 
as  Clerk  and  Collector  of  Said  District 

Case  No.  350 

(Decided  December  5,  1916) 

The  consideration  of  an  appeal  is  not  prohibited  in  a  proper  case  merely 
because  not  brought  within  the  prescribed  time. 

The  board  of  education  of  union  free  school  district  No.  33,  town  of 
Brookhaven,  Suffolk  county,  at  its  annual  meeting,  appointed  William 
Gunther  as  both  clerk  of  the  .board  of  education  and  collector  of  the 
district.  The  question  here  involved  is  whether  both  these  offices  may 
be  held  by  one  and  the  same  person.  The  only  objection  to  the  petition 
herein  is  that  the  latter  was  not  filed  within  thirty  days  after  the 
appointments  in  question.  While  the  statute  makes  no  express  declara- 
tion that  the  offices  of  district  clerk  and  collector  shall  not  be  held  by 
one  person,  the  wording  of  the  several  sections  relating  to  the  election 
or  appointment  of  district  officers  indicates  the  legislative  intent  that 
such  offices  must  be  held  by  different  individuals.  The  clerk  of  a  board 
of  education  under  the  law  is  often  required  to  examine  and  pass  upon 
fiscal  matters  within  the  control  of  the  collector.  Held,  that  the  duties 
of  the  two  offices  may  at  times  conflict,  and  hence  that  it  is  not  appro- 
priate that  they  should  be  held  by  the  same  person.    Appeal  sustained. 

FiNLBY,  Commissioner. — At  the  annual  meeting  of  the  board  of 
education  of  union  free  school  district  No.  33,  town  of  Brookhaven, 
said  board  appointed  Herman  Gunther  as  both  clerk  of  the  board 
of  education  and  collector  of  the  district.  This  appeal  is  taken 
from  the  action  of  said  board  upon  the  ground  that  these  district 
oflSces  may  not  be  held  by  one  and  the  same  person.  The  answer 
of  the  board  of  education  does  not  deny  any  of  the  material  alle- 
gations contained  in  the  petition.  It  raises  the  objection  merely 
that  the  petition  was  not  filed  within  thirty  days  after  the  appoint- 
ment complained  of,  and  that  therefore  the  matter  is  not  properly 
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before  the  Commissioner  of  Education.  The  rules  do  not  pro- 
hibit the  consideration  of  an  appeal  that  is  not  brought  within  the 
prescribed  time,  and  where  it  appears  necessary  a  determination 
will  be  made  upon  the  merits,  notwithstanding  the  delay  in  bring- 
ing the  appeal.  The  circumstances  are  such  as  to  justify  a  dis- 
position of  the  matter  in  accordance  with  the  law  and  the  facts  as 
presented  upon  the  appeal. 

While  the  statute  does  not  expressly  declare  that  the  offices  of 
district  clerk  and  collector  shall  not  be  held  by  one  person,  the 
wording  of  the  several  sections  relating  to  the  election  or  appoint- 
ment of  district  officers  indicates  the  legislative  intent  that  such 
offices  be  held  by  different  individuals.  Section  222  of  the  Educa- 
tion Law  provides  that  no  trustee  may  hold  the  office  of  district 
clerk,  collector,  treasurer  or  librarian;  and  except  for  the  pro- 
visions of  subdivision  1  of  section  254,  the  board  of  education 
would  not  be  authorized  to  appoint  one  of  its  own  members  as 
clerk.  While  this  subdivision  expressly  authorizes  such  appoint- 
ment, no  similar  authorization  is  given  with  respect  to  the  appoint- 
ment of  a  collector.  See  subdivision  4  of  said  section.  If  it  were 
intended  that  the  clerk  might  also  hold  the  office  of  collector,  it 
would  seem  that  the  same  provision  with  respect  to  the  appoint- 
ment of  collector  would  have  been  incorporated  in  the  statute 
as  with  respect  to  the  appointment  of  clerk. 

The  rule  is  that  where  the  duties  of  two  offices  are  incompatible 
in  their  nature  the  same  person  may  not  occupy  both  offices. 
People  ex  rel.  Harwicker  v.  Town  Board  of  New  Rochdle,  38 
App.  Div.  539.  Incompatibility  in  offices  exists  when  the  nature 
and  duties  of  the  two  offices  are  such  as  to  render  it  improper,  from 
considerations  of  public  policy,  for  one  incumbent  to  retain  both 
offices.  Bryan  v.  Cattell,  15  Iowa,  538.  The  clerk  of  a  board  of 
education  performs  ministerial  duties  for  the  board  and  fre- 
quently represents  the  board  in  the  transaction  of  district  business. 
In  this  capacity  he  is  often  required  to  examine  and  pass  upon 
fiscal  matters  within  the  control  of  the  collector.  Under  such 
circumstances  the  duties  of  the  two  offices  are  conflicting,  and 
because  of  this  fact  it  is  not  appropriate  that  the  two  offices  should 
be  held  by  the  same  person. 
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It  appears  that  Mr.  Gunther  accjepted  the  offices  of  collector  sub- 
sequent to  his  appointment  as  clerk.  In  so  doing  he  vacated  his 
office  as  clerk,  and  the  board  should  appoint  a  competent  person 
as  his  successor. 

The  appeal  is  sustained. 


In  the  Matter  of  the  Appeal  of  Frank  E.  Chinlon  from  the 
Action  of  the  Board  of  School  Directors  of  the  Second  Super- 
visory District  of  Chautauqua  County 

Case  No.  349 

(Decided  Decem^r  11,  1916) 

Where  a  person  has  removed  his  family  and  his  honsehold  goods  to  a  city 
outside  of  a  district,  the  subsequent  filing  by  him  of  a  written  statement 
withdrawing  his  name  because  of  such  removal  is  conclusive. 

Frank  E.  Chinlon  was  elected  school  director  of  the  town  of  Carroll,  in 
the  second  supervisory  district  of  Chautauqua  countji  on  November  S, 
1912,  for  a  period  of  five  years,  from  January  1,  1913.  He  qualified  as 
such  director  in  June,  1916,  but  in  May  of  tliat  year  one  Edwin  Harring- 
ton was  appointed  to  fill  the  vacancy  caused  by  Mr.  Chinlon's  removal 
from  the  town.  The  question  here  at  issue  is  as  to  the  residence  of  the 
appellant  in  the  town  of  Carroll.  Mr.  Chinlon  has  presented  to  the 
department  a  statement  in  writing,  reciting  his  belief  that  he  is  not 
entitled  to  the  office,  and  this  statement  must  be  deemed  an  intent  to 
abandon  his  residence  in  the  town  of  Carroll.  Under  the  circumstances, 
the  certificate  of  appointment  of  Mr.  Harrington  as  director  was  abso- 
lute, and  the  board  was  justified  in  recognizing  him. 

Clare  A.  Pickard,  attorney  for  appellant. 
Eobert  H.  Jackson,  attorney  for  respondent 

FiinLBY,  Commissioner. —  It  appears  that  the  appellant,  Frank 
E.  Chinlon,  was  elected  at  the  general  election  held  November  5, 
1912,  as  school  director  of  the  town  of  Carroll,  in  the  second  super- 
visory district  of  Chautauqua  county.  He  was  elected  for  a  term 
of  five  years,  beginning  January  1,  1913.    He  took  the  constita- 
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tional  oath  of  office  within  the  time  required  hy  law,  and  presented 
himself  as  a  member  of  the  board  of  school  directors  of  such  super- 
visory district  at  the  meeting  held  for  the  purpose  of  electing  a 
district  superintendent,  on  June  20,  1916.  A  question  was  raised 
at  such  meeting  as  to  Mr.  Chinlon's  right  to  act  as  a  director  from 
the  town  of  Carroll.  It  appeared  that  the  town  board  of  such 
town,  at  a  meeting  held  on  May  12,  1916,  appointed  Edwin 
Harrington  as  a  director  from  such  town  to  fill  a  vacancy  caused 
by  the  removal  of  Mr.  Chinlon  from  the  town.  The  board  of 
directors  voted  to  seat  Mr.  Harrington  as  a  school  director.  The 
appeal  herein  has  been  brought  from  the  action  of  the  board  in 
recognizing  Mr.  Harrington  as  a  director. 

The  only  question  involved  is  as  to  the  residence  of  the  appel- 
lant in  the  town  of  Carroll.  It  is  established  by  the  evidence  that 
Mr.  Chinlon  removed  his  family  and  his  household  goods  to  Union 
City,  Penn.,  some  time  subsequent  to  his  election  as  school  director, 
and  was  residing  there  when  Mr.  Harrington  was  appointed  to  fill 
the  vacancy  alleged  to  have  been  caused  by  his  removal  from  the 
town.  Some  uncertainty  is  disclosed  in  the  papers  as  to  whether 
he  took  up  his  domicile  in  Union  City,  Penn.,  with  the  intention 
of  becoming  a  permanent  resident  of  sudi  place.  The  facts  per- 
taining to  his  removal  from  the  town  seem  to  indicate  that  he  had 
in  mind  the  abandonment  of  his  residence  in  the  town  of  Carroll. 

Since  the  petition  Jierein  was  filed,  Mr.  Chinlon  has  presented 
to  the  Department  a  written  statement  to  the  effect  that  he  does 
not  believe  that  he  has  a  rightful  claim  to  the  office  of  school 
director  and  desires  to  withdraw  his  name  from  the  contest.  His 
statement  justifies  the  conclusion  that  he  has  abandoned  his 
residence  in  the  town  and  that  therefore  a  vacancy  existed  in  the 
offica  Such  statement  must  be  deemed  declaratory  of  his  intent 
to  establish  a  permanent  residence  in  Union  City,  and  therefore  he 
may  no  longer  be  considered  a  resident  of  the  town  of  Carroll.  It 
will  be  assumed  that  his  intent  to  abandon  his  residence  in  the 
town  of  Carroll  existed  at  the  time  the  town  board  filled  the 
vacancy  by  the  appointment  of  Mr.  Harrington,  and  it  must  there- 
fore be  held  that  Mr.  Harrington  was  appointed  legally  as  a 
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school  director  in  the  place  of  Mr.  Chinlon.  The  board  of  school 
directors  was  therefore  justified  in  recognizing  Mr.  Harrington  as 
a  member  of  the  board. 

Since  the  papers  were  submitted  on  this  appeal  the  attorney  for 
the  appellant  has  presented  affidavits  of  members  of  the  town  board 
and  others  alleging  that  Mr.  Chinlon  was,  in  their  opinion,  a 
resident  of  the  town  when  the  board  took  action  with  a  view  of 
filling  the  vacancy  in  the  office  to  which  Mr.  Chinlon  was  elected. 
These  papers  indicate  that  persons  other  than  the  appellant  are 
interested  in  the  appeal,  but  they  do  not  disclose  any  improper 
motive  on  the  part  of  the  appellant  in  declaring  in  substance  that 
he  was  not  a  resident  of  the  town  of  Carroll  when  Mr.  Harrington 
was  appointed  as  school  director.  The  appellant  attached  to  his 
opinion  a  copy  of  the  unconditional  appointment  of  Mr.  Harring- 
ton to  fill  the  vacancy  caused  by  Mr.  Chinlon's  departure^  which 
was  signed  by  all  the  mCTibers  of  the  town  board.  The  affidavits  of 
three  of  the  members  of  the  board,  above  referred  to,  state  that 
their  recollection  is  that  the  resolution  was  only  to  take  effect  in 
case  it  was  ascertained  that  a  vacancy  existed  in  the  office.  Such 
affidavits  are  insufficient  to  overcome  the  effect  of  the  certificate  of 
appointment  of  Mr.  Harrington  as  a  director,  which  was  absolute 
on  its  face. 

It  appears  upon  the  record  that  the  board  of  school  directors 
adjourned  pending  the  determination  of  the  appeal  from  the  action 
of  the  board  in  recognizing  Mr.  Harrington  as  a  director  of  the 
town  of  Carroll.  It  will  be  the  duty  of  the  chairman  of  the  board 
to  call  a  meeting  of  the  board  at  a  convenient  time  and  place,  due 
notice  of  which  must  be  served  upon  all  of  the  members  of  the 
board.  Such  meeting  should  be  held  within  at  least  twenly  days 
from  the  date  of  this  decision* 
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In  the  Matter  of  Academic  Instruction  of  the  Children  of 
Union  Free  School  District  No.  4,  Town  of  Hempstead,  Nassau 
County 

Case  No.  362 

(Decided  December  28,  1916) 

Tlie  obUgation  of  a  district  is  not  restricted  to  the  furnishing  of  instruction 
for  the  children  thereof  in  so-caUed  elementary  or  common-school  branches. 

In  July,  1916,  fifty-three  residents  of  union  free  school  district  No.  4, 
town  of  Hempstead,  Nassau  coimty,  petitioned  the  board  of  education 
thereof  that  academic  instruction  be  given  in  the  school,  or  arrangement 
be  nuide  for  taking  the  children  of  the  district  prepared  for  such  work 
to  academic  schools  without  the  district.  The  board  took  the  ground 
that  the  budget  having  been  already  adopted  nothing  could  be  done  in 
relation  to  the  matter,  because  provision  for  such  education  had  not 
been  made  therein.  Twenty-six  pupils  have  completed  the  elementary 
grades  in  the  district,  and  a  majority  of  them  wish  to  continue  their 
school  work  in  advance  grades.  Held,  that  the  power  of  the  board  is 
not  limited  by  the  provisions  of  the  budget.  The  policy  of  the  Regents 
of  the  University  and  of  this  Department  recognizes  the  necessity  of  pro- 
viding secondary  as  well  as  elementary  instruction  for  the  pupils  of  the 
public  schools.  The  circumstances  in  the  district  in  question  call,  for 
the  relief  here  sought.    Appeal  sustained. 

FiNLEY,  Commissioner. —  It  appears  from  the  records  of  this 
Department  that  union  free  school  district  No.  4,  town  of  Hemp- 
stead, Nassau  county,  maintains  a  graded  elementary  school  with 
a  principal  and  six  teachers.  During  the  school  year  ending 
July  31,  1916,  317  pupils  were  registered  in  attendance  at  such 
school;  that  the  assessed  valuation  of  the  district  was  $782,795; 
that  there  was  raised  by  tax  in  such  district  for  the  maintenance 
of  the  school  $4,965.81,  and  that  there  was  available  for  such 
maintenance  from  other  sources,  exclusive  of  public  moneys 
apportioned  to  the  district,  the  sum  of  $2,386.49. 

The   petition    herein   shows   that   in   July,    1916,    fifty-three 

residents  of  the  district  presented  a  written  petition  to  the  board 

of  education  thereof,  requesting  such  board  to  make  necessary 

preparations  or  arrangements  for  the  instruction  in  academic  sub- 
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jects  of  pupils  who  have  completed  the  work  of  the  elementary 
grades  of  the  school  in  the  district,  and  that  if  necessary  a  special 
meeting  of  the  qualified  electors  of  the  district  be  called  for  the 
purpose  of  appropriating  district  money  to  carry  out  such  arrange- 
ment. The  board  of  education  through  its  clerk  notified  the  peti- 
tioners that,  the  annual  budget  for  the  ensuing  year  having  been 
made,  it  would  be  impossible  to  grant  their  request.  The  matter 
was  subsequently  brought  to  the  attention  of  the  board,  in  b^alf 
of  such  petitioners,  by  Francis  Dedek,  the  appellant  herein,  who 
requested  in  writing  that  the  district  "  either  furnish  instruction 
in  subjects  subsequent  to  the  elementary  grades  in  the  school  of 
the  district  or  in  the  high  school  or  academic  department  of 
some  other  district" 

The  board  of  education  notified  Mr.  Dedek  that  action  was 
taken  upon  his  request  and  that  it  was  resolved  by  the  board  that 
"  inasmuch  as  the  law  does  not  require  that  the  union  free  school 
district  furnish  any  other  than  a  conmion  school  education,  and 
that  inasmuch  as  the  budget  adopted  at  the  last  annual  meeting 
did  not  include  any  fund  for  an  academic  course,  your  letter  will 
be  placed  on  file  for  further  consideration." 

The  appellant  petitions  in  behalf  of  himself  and  other  residents 
of  the  district  and  asks  that  an  order  be  issued  directing  the 
board  of  education  of  the  district  either  to  provide  academic 
instruction  in  the  school  in  the  district  or  to  arrange  for  the 
instruction  of  all  pupils  in  the  district  who  have  completed  the 
elementary  courses  in  such  school  in  a  high  school  or  academic 
department  in  some  other  district.  The  petition  has  not  been 
answered  by  the  board  and  the  facts  therein  all^d  must  there- 
fore be  deemed  to  have  been  admitted. 

It  appears  from  the  petition  that  twenty-six  pupils  completed 
the  work  in  the  elementary  grades  of  the  school  at  the  end  of  the 
school  year  of  1916-16,  and  that  a  majority  of  them  are  desirous 
of  continuing  their  school  work  in  advanced  grades.  All  but  two 
or  three  of  such  pupils  are  under  sixteen  years  of  age,  and  are 
therefore  compelled  to  attend  school  unless  they  obtain  school 
record  certificates  and  are  regularly  employed  in  some  useful 
employment  or  service.     Some  of  such  pupils  are  under  fourteen 
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years  of  age  and  are  not  entitled  to  receive  school  record  certifi- 
cates and  must  attend  the  public  school  in  the  district  or  upon 
equivalent  instruction  elsewhere. 

The  respondent  board  of  education  in  considering  the  request 
of  the  petitioners  has  aasumed  that  the  requirements  of  the  law  as 
to  providing  instruction  have  been  fully  met  when  provision  is 
made  for  the  maintenance  of  a  school  in  which  elementary  instruc- 
tion may  be  giv^i.  It  was  further  assumed  by  the  board  that  it 
had  no  authority  to  increase  or  alter  the  tax  budget  adopted  at  the 
annual  meeting,  and  that  therefor  no  resources  were  available  for 
the  desired  academic  instruction.  The  determination  of  this  appeal 
requires  the  consideration  of  the  adequacy  of  the  provisions  which 
have  been  made  by  the  respondent  board  for  the  instruction  of 
the  children  of  the  district. 

The  statute  requires  each  child  between  the  ages  of  eight  and 
sixteen  residing  elsewhere  than  in  a  city  or  a  school  district 
having  a  population  of  5,000  or  more,  to  attend  upon  instruction 
during  the  entire  time  that  the  school  in  the  district  is  in  session. 
The  instruction  required  in  a  public  school  in  such  a  district 
must,  as  a  minimum,  provide  instruction  in  the  six  '^  common 
school  branches"  of  reading,  spelling,  writing,  arithmetic, 
English  language  and  geography.  See  compulsory  education 
provisions  of  Education  Law,  §§  620,  621.  A  child  between  the 
ages  of  fourteen  and  sixteen  in  such  a  district  may  be  given  a 
school  record  certificate  and  be  permitted  to  leave  the  school  and 
obtain  employment  when  he  has  "  completed  the  work  prescribed 
for  the  first  six  years  of  the  public  elementary  school."  Education 
Law,  §  630. 

The  Legislature  thus  prescribed  the  minimum  requirement  of 
compulsory  education.  It  was  not  the  intent  or  purpose  of  the 
statute  to  establish  the  principle  that  if  school  authorities  pro- 
vided the  minimum  requirement  they  had  performed  fully  their 
duties  under  the  law  to  the  children  of  the  district.  There  is  no 
provision  of  the  Education  Law  or  of  the  Constitution  which 
limits  the  obligation  of  a  district  to  the  furnishing  of  instruction 
for  the  children  therein  in  so-called  elementary  or  common  school 
branches.    It  is  provided  in  section  1  of  article  IX  of  the  Con- 
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stitution  that  "  The  legislature  shall  provide  for  the  maintenance 
of  a  system  of  free  common  schools,  wherein  all  the  children  of 
the  State  may  be  educated.'^  The  common  schools  here  referred 
to  are  public  schools,  maintained  as  a  part  of  the  State  system  of 
public  education  by  State  or  by  local  tax.  It  is  stated  in  the 
decision  in  Matter  of  the  Appeal  of  Anna  R  Pettebone  against 
the  Board  of  Education  of  the  City  of  New  York,  recently 
decided,  that  *'  The  provisions  of  the  Education  Law  *  *  ♦ 
authorize  the  establishement  of  secondary  as  well  as  elementary 
schools  to  be  maintained  and  supported  by  public  taxes  and  open 
and  free  to  all  children  of  the  city  within  the  prescribed  school 
ages.  •  ♦  *  High  schools  being  publicly  maintained  for  the 
free  instruction  of  all  diildren,  are  free  common  schools  within 
the  meaning  of  the  Constitution." 

It  is  made  the  ddty  of  a  board  of  education  to  prescribe  courses 
of  study  to  be  followed  by  the  pupils  of  the  schools  in  the  district. 
Education  Law,  §  310,  subd.  3.  The  policy  of  the  Regents  of 
the  University  and  of  the  Education  Department  recognizes  the 
educational  necessity  of  providing  secondary  as  well  as  elementary 
instruction  for  the  pupils  of  the  public  schools.  The  statute  does 
not  specifically  require  that  each  union  free  school  district  shall 
maintain  a  high  school  or  academic  department ;  but  it  does  seek 
to  bring  instruction  in  academic  subjects^  that  is,  subjects  beyond 
the  eighth  grade,  within  the  reach  of  all  children  by  providing 
that  those  who  reside  in  districts  where  academic  departments 
or  high  schools  are  not  maintained  may  have  State  aid  in  the 
annual  amount  of  $20  each  for  instruction  in  academic  depart- 
ments or  high  schools  outside  of  the  districts  in  which  they  reside, 
and  such  districts  are  authorized  to  appropriate  such  additional 
amounts  as  may  be  charged  for  such  instruction.  See  Educati:iti 
Law,  §  493  subd.  6,  as  amd.  by  Laws  of  1915,  chap.  214. 

The  statute  thus  confers  upon  school  authorities  discretionary 
power  to  determine  the  character  and  extent  of  instruction  to  be 
given  in  the  schools  under  their  control.  The  exercise  of  such 
power  is  subject  to  the  supervisory  control  of  the  Commissioner 
of  Education.     He  should  in  the  exercise  of  such  control  direct 
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and  require  such  official  action  on  the  part  of  school  authorities  as 
wiU  provide  adequate  and  appropriate  instruction  for  the  pupils 
of  a  particular  district,  having  regard  for  the  financial  resources 
and  local  conditions  of  such  district. 

In  making  provision  for  the  instruction  of  the  children  of  a 
district  it  is  essential  to  apply  the  provisions  of  the  C!ompulsory 
Attendance  Law,  which  requires  all  children  to  attend  upon 
instruction  until  they  reach  the  age  of  sixteen  years  unless 
relieved  from  such  attendance  after  the  age  of  fourteen  for  the 
purpose  of  employment  Children  who  have  satisfactorily  com- 
pleted the  work  of  the  elementary  grades  prior  to  the  time  when 
they  are  permitted  by  law  to  leave  school,  ought  not  to  be  required 
to  repeat  this  work.  Adequate  and  appropriate  instruction  should 
be  provided  for  them  in  subjects  in  advance  of  the  courses  of 
study  which  they  have  already  pursued. 

The  financial  resources  of  union  free  school  district  No.  4, 
town  of  Hempstead,  and  the  number  of  pupils  to  be  instructed 
in  the  schools  therein  are  sufficient  to  justify  either  a  contract 
with  a  neighboring  district  for  their  proper  instruction  or  the 
establishment  and  maintenance  of  at  least  one  or  two  years  of 
instruction  beyond  the  eighth  grade,  and  the  employment  of  a 
sufficient  number  of  additional  competent  teachers  so  that  this 
instruction  may  be  properly  given. 

The  Department  cannot  overlook  the  inadequacy  of  the  pro- 
visions now  made  for  the  instruction  of  the  children  of  the 
district  who  have  completed  all  of  the  courses  which  are  pre- 
scribed by  its  board  of  education.  It  will  be  the  duty  of  the 
board  immediately  to  take  such  action  as  may  be  necessary,  either 
by  making  some  suitable  provision,  through  the  schools  of  neigh- 
boring districts,  for  the  instruction  of  such  pupils  who  desire  or 
are  required  by  law  to  attend,  or  by  the  employment  of  additional 
teachers  and  the  extension  of  existing  school  facilities  within  the 
district  so  as  to  provide  appropriate  instruction  in  academic 
subjects  for  the  advanced  pupils  of  the  district 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  board  of  education  of  union  free 
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school  district  No.  4,  town  of  Hempstead,  Nassau  county,  be  and 
it  hereby  is  directed  to  either  provide  for  the  giving  of  instruction 
in  subjects  in  advance  of  the  elementary  grades  in  the  public 
school  of  the  district  by  the  employment  of  additional  teachers 
and  the  extension  of  existing  school  facilities,  or  to  contract 
immediately  with  the  school  authorities  of  other  districts  for 
the  payment  of  the  cost  of  instruction  of  pupils  of  the  district 
who  desire  or  are  required  to  attend  upon  instruction  in  advance 
of  the  elementary  grades;  and  that  such  board  be  and  it  hereby 
is  directed  to  raise  by  tax  levy,  as  provided  by  law,  such  amounts 
as  may  be  required  to  pay  the  cost  of  such  instruction. 


In  the  Matter  of  the  Appeal  of  Frank  Hilsiwgbb  from  an  Order 
Dissolving  District  No.  1,  Town  of  Maryland,  Ots^o  County, 
and  Annexing  the  Territory  Thereof  to  District  No.  2  of  Such 
Town 

Case  No.  361 


(Decided  December  28,  1916) 

The  action  of  a  district  superintendent  in  dissolving  a  school  district  and 
annexing  iu  territory  to  that  of  the  consoUdated  district  adjoining 
approved  as  being  of  advantage  to  the  chUdren  affected  directly  by  snch 
order. 

On  April  24,  1916,  Menco  Burlingame,  district  superintendent  of 
schools  of  the  second  superyisory  district  of  Otsego  county,  dissolved 
district  No.  1,  town  of  Maryland,  that  county,  and  annexed  its  territory 
to  district  No.  2  of  that  town.  This  appeal  is  brought  by  the  trustee  of 
the  dissolved  district  in  behalf  of  practically  all  the  resident  taxpayers 
of  that  district  who  urge  that  they  should  not  be  deprived  of  their  home 
school  without  their  consent.  By  a  previous  order  five  districts  of  the 
said  town  were  consolidated  into  a  district  known  as  No.  2  for  the 
purpose  of  establishing  and  maintaining  in  the  incorporated  viUage  of 
Maryland  a  graded  school  including  courses  in  agriculture  and  home- 
making.  The  addition  of  district  No.  1  to  the  combined  districts  will  be 
a  benefit  to  the  children  of  the  dissolved  district.  Under  these  circum- 
stances the  action  of  the  district  superintendent  is  approved  as  a  wise 
exercise  of  his  power.    Appeal  dismissed. 
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James  J.  Byard,  Jr.,  attorney  for  appellant 
J.  S.  Waterman,  attorney  for  respondent 

FiNLBY,  Commissioner. —  Menzo  Burlingame,  district  superin- 
tendent of  schools  of  the  second  supervisory  district  of  Otsego 
county,  executed  an  order  on  April  24,  1916,  dissolving  district 
No.  1,  town  of  Maryland,  Otsego  county,  and  annexing  the  terri- 
tory thereof  to  district  No.  2  of  such  town.  Frank  Hilsinger, 
the  trustee  of  the  dissolved  district,  in  behalf  of  substantially  all 
of  the  resident  taxpayers  of  such  district,  appeals  frdm  such  order. 
It  appears  that  the  district  superintendent  in  August,  1915,  con- 
solidated districts  Nos.  2,  6,  7,  11  and  15  of  the  town  of  Mary- 
land into  a  district  known  as  district  No.  2.  The  purpose  of  such 
consolidation  was  to  establish  and  maintain  at  the  unincorporated 
village  of  Maryland  a  graded  school  and  to  provide  instruction 
in  agriculture  and  homemaking,  under  the  law  and  regulations 
of  the  Department  relating  thereto.  Extensive  improvements  tc 
the  school  building  in  the  district  were  made  subsequently,  and 
rooms  were  provided  and  equipment  installed  for  the  maintenance 
of  a  graded  school  with  two  years'  instruction  in  courses  in  agri- 
culture and  homemaking.  Five  teachers  are  employed,  the  prin- 
cipal being  a  normal  graduate  and  a  trained  teacher  of  agriculture. 

The  school  has  been  established  and  is  maintained  under  the 
guidance  of  the  Department  and  is  recognized  by  it  as  a  school 
with  exceptional  facilities  for  providing  instruction  for  pupils  in 
a  rural  community.  The  school  as  so  maintained  extends  its 
influence  over  a  considerable  territory.  The  greater  number  of 
the  pupils  come  from  the  farms,  and  the  privileges  obtained  by 
them  far  exceed  in  educational  value  those  formerly  derived  from 
the  schools  in  the  districts  which  were  brought  into  the  consolida- 
tion. There  can  be  no  question  that  the  establishment  and  main- 
tenance of  so  strong  a  central  school,  with  its  peculiarly  appro- 
priate advantages,  has  contributed  greatly  to  the  social,  economic 
and  educational  welfare  of  the  residents  of  the  consolidated  dis- 
trict   The  financial  cost  of  maintaining  the  school  under  present 
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conditions  undoubtedly  exceeds  that  of  maintaining  the  schools  in 
the  districts  as  they  formerly  existed.  There  can  be  no  question, 
however,  but  that  the  increased  educational  opportunities  more 
than  make  up  for  the  increased  cost.  No  complaint  has  beei> 
heard  from  the  districts  brought  into  the  original  consolidation. 
It  may  be  assumed  that  the  residents  and  taxpayers  of  such  dis- 
trict appreciate  fully  the  greatly  improved  school  conditions 
brought  about  by  the  consolidation  and  the  maintenance  of  the 
central  school. 

The  appellants  contend  that  they  should  not  be  deprived  of  their 
home  school  without  their  consent.  They  complain  of  the  dis- 
tances which  will  be  required  to  be  traveled  by  the  children  of 
their  district  if  they  are  compelled  to  attend  the  Maryland  school. 
A  number  of  the  children  in  dissolved  district  No.  1  reside  more 
than  five  miles  from  the  school  in  the  new  consolidated  district 
No.  2.  All  of  the  children  live  on  an  improved  road  running 
through  the  village  of  Maryland.  It  will  be  feasible  to  provide 
transportation  during  all  portions  of  the  year,  without  hardship 
to  the  children.  The  school  authorities  of  district  No.  2  have 
expressed  a  willingness  to  provide  such  transportation. 

While  the  distances  are  great,  it  is  nevertheless  entirely  prac- 
ticable to  bring  within  the  reach  of  the  children  of  the  dissolved 
district  the  exceptional  advantages  of  the  consolidated  schooL  The 
school  now  maintained  in  the  dissolved  district  is  an  ordinary 
elementary  school,  housed  in  an  old  building  and  with  compara- 
tively poor  furniture  and  equipment.  The  children  of  the  disr 
trict  will  be  benefited  materially  by  the  substitution  of  the  modern 
school  in  the  consolidated  district  with  its  opportunities  for  voca- 
tional instruction  in  place  of  the  rather  inadequate  facilities  which 
are  now  afforded  them.  It  seems  clear  that  the  educational  inter- 
ests of  the  children  of  the  dissolved  district  vnll  be  promoted  by 
the  consolidation.  It  is  also  clearly  apparent  that  the  central 
school  will  be  more  effectively  and  economically  maintained  if 
the  resources  of  the  dissolved  district  are  added  to  those  of  the 
consolidated  district,  so  that  not  only  does  the  order  appealed 
from  contribute  materially  to  the  school  advantages  of  the  chil- 


Appeal  of  Boabd  of  Education        457 


Bduoatioii  Department 


dren  affected  directly  by  such  order,  but  it  will  also  enhance  the 
educational  benefits  of  the  entire  comraunity. 

It  would  seem,  therefore,  that  the  district  superintendent  had 
acted  wisely  in  his  proposed  extension  of  the  boundaries  of  the 
consolidated  district.  The  plan  of  school  organization  devised  for 
this  community  should  receive  Departmental  sanction,  and  I 
approve  the  proposed  extension  of  the  territorial  limits  of  the 
consolidated  district,  with  full  confidence  that  the  ultimate  result 
will  be  advantageous  to  the  complaining  district  and  to  the  entire 
territory  thereby  affected. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  the  Board  of  Education  of  Union 
Free  School  District  No.  2,  Towns  of  Callicoon,  Delaware  and 
Bethel,  Sullivan  County,  from  an  Order  Altering  the  Bound- 
aries of  Such  District 

Case  No.  343 

(Decided  January  2,  1917) 

Where  all  the  residents,  the  district  superintendents,  the  supervisors  and  the 
town  clerks  interested^  agreed  that  the  transfer  should  be  made  the  pre- 
sumption is  in  favor  of  the  suitability  of  such  transfer. 

Frederick  J.  Lewis  and  Charles  S.  Hick,  district  superintendents  of  the 
first  and  second  supervisory  districts,  respectively,  of  Sullivan  county, 
joined  in  an  order  altering  the  boundaries  of  union  free  school  district 
No.  2,  towns  of  CaUicoon,  Delaware  and  Bethel,  SuUivan  county,  which 
is  a  joint  district  being  situated  partly  in  the  first  and  second  supervisory 
districts  of  that  county.  This  appeal  was  made  by  the  board  of  education 
of  union  free  school  district  No.  2,  towns  of  Callicoon,  Delaware  and 
Bethel.  The  board  of  education  seems  to  be  the  only  interest  opposed  to 
the  action  of  the  district  superintendents.  As  the  residents  and  officials, 
other  than  the  school  board,  favor  the  ordered  change  and  the  latter 
board  has  failed  to  present  reasons  to  justify  a  reversal,  held,  that  the 
appeal  should  be  dismissed. 

Robert  B.  McGinn,  attorney  for  appellants. 
John  D.  Lyons,  attorney  for  respondents. 
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FnsTLBY,  Commissioner. —  Union  free  school  district  No.  2, 
towns  of  Callicoon,  Delaware  and  Bethel,  Sullivan  county,  is  a 
joint  district,  being  situated  partly  in  the  first  and  second  super- 
visory districts  of  such  county.  Frederick  J.  Lewis  and  Charles 
S.  Hick,  the  district  superintendents  of  such  supervisory  dis- 
tricts, joined  in  an  order  altering  the  boundaries  of  such  union 
free  school  district  by  transferring  a  portion  of  the  territory 
thereof  to  school  district  No.  4,  town  of  Delaware,  Sullivan 
county.     Such  order  was  executed  April  26,  1916,  without  the 

consent  of  the  appellants,  the  board  of  education  of  such  union 
free  school  district  The  district  superintendents  thereupon 
associated  with  themselves  the  supervisors  and  town  clerks  of  the 
towns  of  Callicoon,  Bethel  and  Delaware  for  the  purpose  of  deter- 
mining whether  such  order  should  be  effectual.  A  hearing  was 
had  before  the  commission,  so  constituted,  and  after  giving  full 
opportunity  to  all  the  parties  to  be  heard,  and  taking  testimony  for 
and  against  such  order,  it  was  determined  unanimously  that  such 
order  be  affirmed.  The  proceedings  were  conducted  in  accordance 
with  the  provisions  of  section  125  of  the  Education  Law.  No 
question  is  raised  as  to  the  regularity  or  legality  of  such  pro- 
ceedings.    The  order  of  alteration  took  effect  July  25,  1916. 

The  board  of  education  of  said  union  free  school  district  No.  2, 
towns  of  Callicoon,  Bethel  and  Delaware,  complains  of  such  order 
upon  the  grounds  that  some  portions  of  the  transferred  territory 
are  nearer  the  school  at  Jeffersonville  in  such  district  than  to  the 
school  at  Kenoza  Lake,  in  common  school  district  No.  4,  town  of 
Delaware,  that  such  transfer  will  interfere  with  the  development 
of  the  Jeffersonville  school,  and  that  the  school  facilities  and 
educational  advantages  of  that  school  are  superior  to  those  of  the 
school  at  Kenoza  Lake,  and  that  the  order  will  affect  injuriously 
the  educational  welfare  of  the  children  in  the  transferred  territory. 

The  territory  in  question  was  situated,  formerly,  in  a  school 
district  which  was  consolidated  with  the  Jeffersonville  district, 
and  in  the  decision  in  an  appeal  brought  from  such  order  of  con- 
solidation, affirming  such  order,  it  was  stated  that  those  residents 
who  were  so  situated  that  their  children  could  not  attend  conven- 
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iently  the  school  in  the  consolidated  district  might  be  transferred 
by  the  district  superintendents  to  other  districts.  It  is  apparent 
that  the  order  appealed  from  was  executed  in  accordance  with 
such  suggestion.  The  residents  in  the  transferred  territory  have 
all  expressed  their  desire  to  be  transferred  to  the  Kenoza  Lake 
district  The  district  superintendents  have  agreed  that  the  trans- 
fer should  be  made  and  it  must  be  presumed  that  they  had  in 
mind  the  educational  interests  and  welfare  of  the  children 
affected  by  the  order.  The  supervisors  and  town  clerks  who  are 
familiar  with  the  local  conditions  expressed  by  their  concurrence 
their  belief  that  the  order  would  be  to  the  advantage  of  those 
concerned.  A  strong  presumption  exists  therefore  in  favor  of  the 
suitability  and  reasonableness  of  the  transfer.  The  appellant 
board  of  education  has  failed  to  present  reasons  of  sufficient 
forcefulness  to  justify  a  reversal  of  the  order. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Charges  against  William  H.  Weick,  Head 
of  the  Commercial  Department  of  the  Troy  High  School 

Case  No.  353 

(Decided  January  15,  1917) 

The  xemoval  of  a  teacher  after  fair  trial  had  npon  notice  by  a  board  of  edu- 
cation, npon  charges  of  general  inefficiency,  sustained. 

Arvie  Eldred,  superintendent  of  Bchoola  of  the  city  of  Troy,  on  May  19, 
1916,  filed  with  the  Troy  board  of  education  written  charges  against 
William  H.  Weick,  head  teacher  of  the  commercial  department  in  the 
Troy  High  School.  The  charges  were  based  upon  his  alleged  general 
inefficiency  as  head  of  such  commercial  department.  The  defendant,  who 
is  the  appellant  herein,  was  served  with  the  charges  and  a  notice  of  a 
hearing  thereon,  and  appeared  personally  and  by  attorney.  A  full  exami- 
nation was  had  covering  his  work  from  June,  1911,  to  February,  1916, 
and  the  average  result  of  his  work  shown  in  comparison  with  that  of 
similar  departments  throughout  the  State.  After  a  full  hearing,  the 
board  of  education  sustained  the  charges  as  preferred  and  removed  the 
appellant  from  his  position  as  the  head  of  the  commercial  department 
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of  the  Troy  High  School.  This  appeal  is  brought  from  such  determina- 
tion of  the  board.  Under  chapter  560  of  the  Laws  of  1902,  applying 
only  to  the  cities  of  Albany  and  Troy,  it  is  provided  that  a  teacher  shall 
hold  the  position  during  good  behavior,  and  shall  be  removed  only  for 
cause  after  a  hearing  by  the  affirmative  votes  of  a  majority  of  the  board. 
Sufficiency  of  cause  rests  primarily  with  the  board  of  education.  In  this 
case  it  was  shown  that  the  appellant  had  failed  to  comply  with  sugges- 
tions made  with  due  authority  as  to  the  plan  and  scope  of  his  work. 
This,  together  with  his  inability  to  obtain  reasonable  results  in  his  work, 
gives  a  basis  for  the  board's  determination,  and  it  becomes  necessary  to 
sustain  the  action  of  the  board.    Appeal  dismissed. 

William  C.  Gordon,  attorney  for  appellant. 
Owen  D.  Connelly,  attorney  for  respondent. 

FiiTLEy,  Commissioner. —  It  appears  that  on  May  19,  1916, 
written  charges  were  preferred  by  Arvie  Eldred,  superintendent 
of  schools  of  the  city  of  Troy,  against  William  H,  Weick,  head 
teacher  of  the  commercial  department  in  the  Troy  High  School. 
He  was  served  with  such  charges  and  notified  to  attend  a  hearing 
thereon  before  the  board  of  education  on  May  25,  1916.  Such 
charges  are  based  upon  the  general  inefficiency  of  the  appellant  in 
the  performance  of  his  duties  as  the  head  of  such  commercial 
department.  It  is  specified  in  the  charges  that  the  work  of  the 
appellant  in  his  department  has  not  been  satisfactory,  as  shown  by 
the  results  obtained  in  Regents  examinations  in  subjects  taught  in 
such  department,  beginning  with  the  month  of  June,  1911,  and 
ending  with  the  month  of  January,  1916,  as  compared  with  the 
average  of  results  throughout  the  State.  It  is  further  specified 
that  the  classes  instructed  by  the  appellant  in  subjects  in  his 
department  were  instructed  for  a  considerably  longer  time  than 
that  required,  under  Regents  rules,  for  the  preparation  of  pupils 
in  such  subjects. 

Hearings  upon  such  charges  were  had  before  the  board  of 
education,  at  which  the  appellant  was  represented  by  counsel. 
He  was  given  a  full  and  fair  opportunity  to  defend  such  charges. 
The  superintendent  of  schools  and  the  principal  of  the  High 
School  testified  at  length  as  to  the  appellant's  conduct  of  his 
department  and  as  to  the  results  of  his  work  as  shown  by  the 
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examination  of  pupils.  The  appellant's  attorney  cross-examined 
the  witnesses  at  great  length,  and  the  appellant  himself  testified  in 
his  own  defense  and  presented  expert  testimony  in  respect  to  the 
conclusions  which  might  be  drawn  from  the  results  of  examina- 
tions of  pupils  as  shown  in  the  specifications  of  charges.  Upon  the 
completion  of  the  hearings,  the  board  of  education  adopted  a  reso- 
lution, sustaining  the  charges  as  preferred  and  removing  the 
appellant  from  his  position  as  head  of  the  commercial  department 
of  the  Troy  High  School.  This  appeal  is  brought  from  such 
determination  of  the  board. 

The  appellant  is  a  duly  licensed  teacher,  holding  a  New  York 
State  commercial  teacher's  certificate.  He  was  appointed  as  head 
of  the  commercial  department  in  the  Troy  High  School  by  the 
board  of  education  in  February,  1908,  and  upon  his  completion 
of  the  probationary  period  of  one  year  as  provided  by  law,  he  was 
continued  by  the  board  in  such  position. 

It  is  provided  by  section  245  of  the  Second  Class  Cities  Law, 
as  added  by  chapter  560  of  the  Laws  of  1902,  which  act  applies 
only  to  the  cities  of  Albany  and  Troy,  as  follows :  "All  assistant 
teachers  shall  be  appointed  for  a  probationary  period  of  one  year, 
at  the  expiration  of  which  term,  unless  satisfactory  evidence  of 
incompetency  is  submitted  by  the  superintendent,  the  probationer 
may  be  elected  by  the  board.  Thereafter  such  teacher  shall  hold 
the  position  during  good  behavior  and  shall  be  removable  only  for 
cause,  after  a  hearing,  by  the  affirmative  votes  of  a  majority  of 
the  board.'* 

It  was  the  obvious  purpose  of  this  provision  to  give  to  the 
teacher  elected  as  therein  provided  a  permanent  tenure  of  employ- 
ment, subject  to  termination  for  a  cause  deemed  sufficient  by  the 
board  of  education  after  a  hearing  before  such  board.  The  deter- 
mination as  to  the  sufficiency  of  the  cause  rests  primarily  with  the 
board  of  education.  There  is  a  noticeable  absence  in  the  statute 
of  a  specification  as  to  the  nature  of  the  cause  justifying  a  removal. 
The  teacher  when  permanently  appointed  is  to  hold  his  position 
"during  good  behavior,"  and  the  statute  must  be  construed  as 
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permitting  a  removal  for  misbehavior  or  for  any  other  cause  whidi 
the  board  after  a  hearing  finds  to  be  sufficient 

The  provision  for  removal  for  cause  after  a  hearing  is  analogous 
to  provisions  contained  in  city  charters  relative  to  the  dismissal  of 
officers  in  police  and  fire  departments,  which  usiially  provide  for 
the  preferment  of  written  charges  against  such  officers  and  for  an 
examination  and  hearing  before  designated  representatives  of  such 
departments.  The  decisions  of  the  courts  upon  the  review  of  dis- 
missals of  officers  of  such  departments  are  very  numerous.  The 
Court  of  Appeals  and  the  Appellate  Divisions  have  definitely 
declared  the  rules  controlling  the  disposition  of  such  cases.  It  is 
probobly  true  that  the  jurisdiction  of  the  Commissioner  of  Educa- 
tion to  review  on  appeal  the  dismissal  or  removal  of  teachers  by 
local  school  authorities  is  broader  and  more  extensive  than  that 
prescribed  by  statute  where  it  is  attempted  to  review  by  certiorari 
in  the  Supreme  Court  the  judicial  acts  of  a  municipal  board  in 
respect  to  dismissals  or  removals  of  officers.  The  Commissioner 
of  Education  exercises  a  close  and  effective  supervision  over  the 
administration  of  school  affairs,  and  he  may  under  certain  special 
conditions  direct  the  performance  of  acts  by  local  school  authorities 
without  the  same  regard  for  judicial  procedure  as  would  be 
required  where  a  remedy  is  sought  for  in  the  courts;  but  where 
under  a  statute  provision  is  made  especially  for  a  judicial  deter- 
mination by  a  local  board,  based  upon  facts  submitted  to  it  in  the 
course  of  a  formal  hearing  or  examination,  it  is  appropriate  to 
adopt  and  apply  well  established  rules  of  judicial  procedure  in 
determining  whether  or  not  the  board  has  exercised  fairly  and 
wisely  the  jurisdiction  conferred  upon  it. 

One  of  the  established  rules  controlling  the  review  by  the  courts 
of  the  dismissal  of  a  public  officer  after  a  hearing  in  the  nature  of 
a  trial,  is  that  the  finding  or  decision  of  the  board  or  commission 
shall  have  the  same  effect  substantially  as  the  verdict  of  a  jury, 
and  that  where  proof  has  been  presented  in  support  of  the  charges 
and  there  is  no  considerable  preponderance  of  proof  against  such 
finding  or  decision,  it  should  not  be  disturbed.  It  was  stated  by 
the  court  in  the  case  of  People  ex  rel.  Brown  v.  Qreene,  106  App. 
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Div.  230  J  affd.,  184  N  Y.  565,  in  a  case  involving  the  sufficiency 
of  evidence  to  justify  the  dismissal  of  a  member  of  the  police 
force  of  the  city  of  New  York,  that :  "  The  holding  of  appellate 
courts  in  this  State  has  uniformly  been  that  the  good  of  the 
service  requires  that  a  wide  discretion  should  be  vested  in  police 
commissioners  and  that  their  judgment  and  determination  in  a 
given  case  will  not  be  disturbed  unless  there  is  an  absence  of  evi- 
dence to  sustain  it  They  being  the  statutory  judges  of  offenses 
against  the  discipline  and  efficiency  of  the  police  force  under  their 
jurisdiction,  their  findings  and  determinations  on  the  facts,  when 
the  evidence  is  conflicting  and  contradictory,  should  be  regarded  as 
conclusive  when  there  is  sufficient  evidence,  if  believed,  to  sustain 
their  determination." 

In  the  case  of  People  ex  rel.  Schaefer  v.  Martin,  28  App.  Div. 
73,  74,  the  court  said:  "  It  may  be  well  once  more  to  emphasize 
the  rule  that  the  judgment  of  the  commissioners  upon  the  con- 
flicting testimony  will  not  be  reversed  unless  the  preponderance  of 
proof  against  their  conclusion  is  so  great  as  to  warrant  the  belief 
that  it  was  the  result  of  passion,  prejudice  or  mistake." 

There  seems  to  be  a  prevailing  rule,  deducible  from  the  great 
number  of  removal  cases  decided  by  appellate  courts,  that  where  a 
hearing  is  had  upon  charges  as  provided  by  law,  the  conclusion 
reached  should  be  accepted  by  the  courts  as  presumptively  correct 
and  should  not  be  disturbed  on  review  unless  it  is  convincingly 
established  that  there  was  an  entire  disregard  of  the  weight  of 
evidence  in  favor  of  the  accused  officer.  It  is  my  opinion  that  this 
rule  should  control  the  determination  of  an  appeal  brought  from 
the  conclusion  of  a  board  of  education  dismissing  a  teacher  for 
incompetency  or  other  cause  under  the  statute  above  referred  to. 

The  presumption  will  be  that  a  board  of  education  in  the  exer- 
cise of  the  power- of  removal  thus  conferred  has  reached  its  con- 
clusion after  due  consideration  of  the  evidence  adduced  in  favor 
of  the  teacher,  and  with  the  purpose  of  protecting  the  interests  of 
the  schools  of  the  city.  The  Commissioner  of  Education  in  review- 
ing such  conclusion  may  not  interpose  safely  his  opinion  as  to  the 
reliability  of  the  testimony,  and  should  not  disturb  the  findings  of 
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the  board  where  material  evidence  was  presented  in  support 
thereof.  He  should  not  substitute  his  judgment  for  that  of  the 
board  in  determining  whether  the  cause  established  by  the  evi- 
dence is  sufficient  to  warrant  the  dismissal  of  the  accused,  where 
it  appear  that  the  conclusion  reached  was  not  the  result  of  passion, 
prejudice  or  serious  error. 

An  examination  of  the  voluminous  record  containing  the  testi- 
mony produced  at  the  trial  does  not  disclose  any  prejudice  or 
animosity  toward  the  appellant  by  the  superintendent  of  schools 
who  preferred  the  charges  or  by  the  board  of  education.  There 
is  nothing  to  indicate  that  the  board  did  not  weigh  carefully  the 
evidence  presented  or  that  they  did  not  have  in  mind  the  interests 
and  welfare  of  the  schools  of  the  city  when  they  considered  the 
question  of  retaining  the  appellant  in  the  position  occupied  by 
him.  The  charges  against  the  appellant  were  general  as  to  his 
inefficiency  and  specified  particular  instances  showing  his  failure 
to  succeed  in  the  work  required  of  him.  There  was  considerable 
evidence  submitted  as  to  the  results  obtained  in  the  subjects  taught 
by  the  appellant  upon  Regents  examinations,  showing  to  the  satis- 
faction of  the  board  that  they  did  not  reach  the  standard  main- 
tained upon  such  examinations  throughout  the  State.  It  also 
appeared  that  the  appellant  did  not  prepare  his  pupils  for  such 
examinations  within  the  usual  time  required  therefor.  The  board 
deemed  this  evidence  sufficient  to  show  the  general  inefficiency  of 
this  appellant  in  the  work  assigned  to  him.  In  connection  with 
this  evidence  proof  was  submitted  showing  the  appellant's  failure 
to  carry  out  suggestions  or  proposals  in  respect  to  the  work  of  his 
department,  made  by  the  superintendent  of  schools  after  a  con- 
ference attended  by  the  appellant,  the  principal  of  the  High 
School  and  the  director  of  vocational  education.  The  evidence 
pertaining  to  this  conference  was  received  under  the  objection  of 
counsel  for  the  appellant,  who  insisted  that  it  was  not  within  the 
scope  of  the  charges.  The  admission  of  such  evidence  did  not 
constitute  error  and  it  was  proper  to  consider  it  in  determining 
the  question  of  the  appellant's  efficiency. 

It  is  not  advisable  to  declare  a  rule,  to  be  universally  applied. 
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that  the  efBciency  of  a  teacher  is  to  be  measured  by  results  obtained 
upon  Begents  examinations  in  the  subjects  taught  Such  results 
may,  however,  be  considered  as  an  element  of  the  test  to  be  applied 
in  determining  the  value  of  the  teachers'  work.  Such  results  if 
unfavorable,  associated  with  other  circumstances,  may  lead  to 
the  conclusion  that  the  teacher  is  inefficient  or  incompetent  The 
evidence  shows  that  the  appellant's  work  was  deemed  unsatisfactory 
by  his  superior  officer,  and  that  he  had  failed  to  comply  with  sug- 
gestions made  with  due  authority,  modifying  the  plan  and  scope 
of  his  work  This  failure,  together  vdth  his  inability  to  obtain 
desirable  results  in  his  department,  gives  a  basis  for  the  board's 
determination,  and  applying  the  rules  hereinbefore  referred  to,  it 
becomes  necessary  to  sustain  the  board's  action. 

The  appeal  is  dismissed 


In  the  Matter  of  the  Appeal  fbom  the  Election  of  the  Dis- 

« 

TBicT  Supebintbndent  OF  ScHooLs  foT  the  Fourth  Super- 
visory District  of  Saratoga  County 

Case  No.  366 

(Decided  January  24,  1917) 

Under  section  130  of  the  Town  Law  the  town  board  may  appoint  a  snitable 
person  to  fill  a  yacancy  occnzring  in  any  town  office  on  notice  dnly  giyen. 

On  June  20,  1916,  the  Bchool  directors  for  the  fourth  supervisory  dis- 
trict of  Saratoga  county  oonvened  in  Hadley,  N.  Y.,  to  elect  a  district 
superintendent  of  schools.  This  board  consists  of  ten  school  directors. 
Nine  attended  and  elected  A.  M.  HoUister  superintendent  by  a  vote  of 
five  to  four.  The  appellant,  WiUiam  J.  Partridge,  resides  in  and  is  an 
elector  of  the  town  of  Edinburgh  and  claims  to  have  been  appointed  to  fill 
a  vacancy  caused  by  the  resignation  of  Frank  E.  Eddy  and  that  such 
meeting  was  held  on  June  17,  1916.  No  notice  of  any  description  was 
given  to  one  of  the  justices  of  the  said  town  and  it  appears  that  only 
two  votes  were  cast  in  favor  of  the  appointment  of  Mr.  Partridge.  He 
was  not  legally  elected  to  fill  the  vacancy  and  hence  could  not  legally 
participate  in  the  school  directors'  meeting  held  on  June  20,  1916. 

Another  question  raised  by  the  appellant  is  as  to  one  of  the  school 
directors  of  the  town  of  Day.  Held,  that  the  director  legally  chosen  in 
State  Dkpt.  Rkpt. —  Vol.  10       30 
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that  town  was  a  Mr.  Moaher  who  failed  to  qualify  and  Mr.  Swears  was 
subsequently  appointed  as  school  director  of  the  town,  and  was,  there- 
fore, entitled  to  cast  his  vote  for  a  district  superintendent.  Held,  that 
A.  M.  Hollister,  having  received  a  majority  of  the  votes  cast  at  the 
meeting  held  June  20,  1016,  was  elected  and  is  entitled  to  hold  office  as 
district  superintendent  in  and  for  said  district    Appeal  dismissed. 

Edgar  T.  Brackett,  attorney  for  appellant 
S.  M.  Richards,  attorney  for  respondent 

Finlet,  Commissioner. —  On  the  20tli  day  of  June,  1916,  tlie 
board  of  school  directors  for  the  fourth  supervisory  district  of 
Saratoga  county  convened  at  Hadley,  N.  Y.,  for  the  purpose  of 
electing  a  district  superintendent  of  schools,  in  accordance  with 
the  provisions  of  section  383  of  the  Education  Law.  There  are 
five  towns  in  such  supervisory  district  and  the  board  consists  of 
ten  school  directors.  Nine  school  directors  took  part  in  such  meet- 
ing. Several  ballots  were  taken  and  upon  the  final  ballot  A.  M. 
HoUister  received  five  of  the  nine  votes  cast  and  was  declared 
elected. 

The  appellant,  William  J.  Partridge,  is  a  resident  and  elector 
of  the  town  of  Edinburgh.  He  alleges  that  on  the  seventeenth 
day  of  June,  at  a  special  meeting  of  the  town  board  of  said  town, 
he  was  appointed  a  school  director  of  such  town  to  fill  the  vacancy 
caused  by  the  resignation  of  Frank  E.  Eddy,  and  that  having 
qualified  he  was  entitled  to  be  seated  as  a  member  of  the  board  of 
school  directors.  The  respondent  asserts,  and  the  facts  are  not 
seriously  disputed,  that  the  notice  of  the  special  meeting  of  the 
town  board  at  which  the  appellant  claims  to  have  been  appointed 
was  given  orally  by  the  town  clerk  in  the  afternoon  of  the  preced- 
ing day.  No  notice  of  any  description  was  given  to  one  of  the 
justices  of  the  peace  of  said  town,  who  at  the  time  was  located 
temporarily  at  Ballston  Spa,  N.  Y.,  and  outside  of  the  town  in 
question.  It  further  appears  from  the  minutes  of  the  town  board 
that  only  two  votes  were  cast  in  favor  of  the  appointment  of  Mr. 
Partridge.  It  is  provided  by  section  130  of  the  Town  Law  that 
when  a  vacancy  shall  occur  in  any  town  office  the  town  board  or  a 
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majority  of  them  may,  by  an  instrument  under  their  hands  and 
seals,  appoint  a  suitable  person  to  fill  the  vacancy.  No  instrument 
or  other  writing  appears  to  have  been  executed  as  so  required  by 
the  members  of  the  town  board,  and  a  majority  of  the  town  board 
did  not  concur  in  the  appointment  of  the  appellant.  He  was  not 
therefore  legally  elected  to  fill  the  vacancy  in  the  office  of  school 
director  of  the  town  of  Edinburgh,  and  was  not  entitled  to  take 
part  in  the  meeting  of  the  board  of  school  directors,  held  on  June 
20,  1916. 

The  remaining  question  which  is  raised  by  the  appellant  relates 
to  the  validity  of  the  election  of  Channing  Cwears  as  one  of  the 
school  directors  of  the  town  of  Day.  It  appears  from  the  papers 
on  appeal  that  at  the  general  election  held  in  1915  two  persons 
were  nominated  for  the  office  of  school  director  for  said  town  upon 
ihe  Republican  ticket,  and  one  upon  the  Democratic  ticket.  It  is 
conceded  that  there  was  but  one  school  director  to  be  elected  at 
such  election,  although  it  is  evident  from  the  allegation  contained 
in  the  papers  that  the  voters  generally  understood  that  two  direc- 
tors were  to  be  chosen.  At  this  election  Channing  Swears  received 
eighty-five  votes;  W.  J.  Pettis,  eighty-three  votes;  and  P.  L. 
Mosher,  fifty-three  votes,  for  the  office  of  director.  There  being 
only  one  office  to  be  filled,  the  votes  cast  for  Mr.  Swears  and  Mr. 
Pettis  on  the  same  ballot  were  void  and  should  not  have  been 
counted  for  either  of  them.  Under  such  ruling  it  is  apparent  that 
neither  of  them  received  more  votes  than  those  cast  for  Mr. 
Mosher,  who  was  the  only  candidate  for  the  office  on  the  opposing 
ticket  The  votes  cast  for  Mr.  Mosher  were  legal,  and  on  the  face 
of  the  returns  he  was  elected  to  the  office.  He  failed  to  qualify 
within  the  period  of  thirty  days  after  the  date  of  the  election. 
Thereafter,  in  the  month  of  February,  1916,  at  a  meeting  of  the 
town  board  of  the  town  of  Day,  Mr.  Swears  was  appointed  a  school 
director  of  said  town  and  qualified  as  such.  He  appears  to  have 
been  appointed  legally  by  the  town  board  and  was  therefore 
entitled  to  act  as  director  and  to  cast  his  vote  for  the  election  of  a 
district  superintendent. 

It  appearing  that  A.  M.  Hollister  received  a  majority  of  votes 
cast  by  the  duly  qualified  directors  of  the  fourth  supervisory  dis- 
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trict  of  Saratoga  county,  at  the  election  held  on  June  20,  1916,  he 
was  duly  elected  and  is  entitled  to  hold  oflSce  as  district  superin- 
tendent in  and  for  said  district. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  the  Election  of  Trustee  at  a 
Special  District  Meeting  Held  in  District  No.  3,  Town  of 
Geddes,  Onondaga  County,  on  the  17th  Day  of  May,  1916 

Case  No.  368 

(Decided  February  20,  1916) 

The  election  of  a  school  district  officer  must  be  npon  proper  notice  and  by 
baUots  —  failure  to  observe  these  requirements  wiU  invalidate  the  election 
of  district  trustee. 

The  majority  of  the  qualified  electors  of  district  No.  3,  town  of  Geddes, 
Onondaga  county,  have  appealed  from  the  election  of  one  Morgan  Mathew- 
son,  as  trustee,  at  a  special  meeting  held  May  17,  1916.  After  the 
passing  of  the  time  for  the  holding  of  the  annual  meeting,  without  any 
such  meeting  being  held,  Mathewson  caused  notice  to  be  posted  to  the 
effect  that  the  annual  school  meeting  for  such  district  would  be  held 
on  the  17th  day  of  May,  1916,  at  7  o'clock  P.  ic.  The  notice  was  not 
personally  served  upon  the  electors  of  the  said  district,  being  merely 
posted  in  six  places  in  the  district.  Of  the  fifty  qualified  electors  only 
three  were  present  and  participated  in  the  meeting.  No  ballot  was 
taken  nor  was  a  ballot-box  provided,  nor  were  inspectors  of  election 
nominated  or  appointed.  Held,  that  the  notice  required  should  have 
been  given  personally  at  least  six  days  before  the  time  of  the  meeting. 
Election  by  ballot,  appointment  of  inspectors  are  essential  to  a  valid 
meeting,  also  a  baUot-box  must  be  provided.  The  failure  to  do  this, 
together  with  the  want  of  notice,  is  fatal  and  the  election  of  Morgan 
Mathewson  must  be  set  aside.    Appeal  sustained. 

George  F.  Park,  attorney  for  appellants. 

Wright,  Scully  &  O'Brien,  attorneys  for  respondent. 

FiNLEY,  Commissioner. —  This  is  an  appeal  by  a  substantial 
majority  of  the  qualified  electors  of  district  No.  3,  town  of  Geddes, 
Onondaga  county,  from  the  election  of  Morgan  Mathewson  as 
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trustee  at  a  special  meeting  held  May  17,  1916.  It  appears  that 
the  time  for  holding  the  annual  meeting  in  such  district  passed 
without  such  meeting  being  held ;  that  thereupon  Morgan  Mathew- 
son,  the  trustee,  caused  a  notice  to  be  posted  to  the  effect  that  the 
annual  school  meeting  for  said  district  would  be  held  on  the  17th 
day  of  May,  1916,  at  7  o'clock  p.  m.,  to  transact  the  usual  business 
of  an  annual  meeting.  The  notice  of  such  meeting  was  not  served 
personally  on  the  electors  of  said  district  as  is  required  for  the 
holding  of  a  special  district  meeting,  but  was  posted  in  six  places 
in  the  district.  It  further  appears  that  about  fifty  qualified 
electors  reside  in  the  district  and  that  of  this  number  but  three 
were  present  and  participated  in  the  meeting.  It  is  established 
by  the  evidence  adduced  that  the  meeting  was  called  shortly  before 
7  o'clock;  that  no  ballot  was  taken  for  the  election  of  trustee; 
that  no  ballot-box  was  provided ;  and  that  no  inspectors  of  election 
were  nominated  or  appointed. 

The  respondent  Mathewson  was  the  trustee  of  the  district  for 
the  school  year  1915-1916.  It  became  his  duty  as  such  trustee, 
when  the  time  for  the  holding  of  the  annual  meeting  had  passed 
without  such  meeting  being  held,  to  call  a  special  meeting  for  the 
purpose  of  transacting  the  business  of  the  annual  meeting. 
Notice  of  such  special  meeting  should  have  been  given  at  least 
six  days  before  the  time  of  the  meeting,  by  personal  service  of 
the  copy  of  the  notice  upon  each  elector  residing  in  the  district. 
The  failure  to  give  notice  of  such  meeting  by  personal  service  was 
not  wilful  or  fraudulent,  but  it  is  apparent  that  many  electors 
failed  to  attend  the  meeting  because  they  did  not  know  that  it  was 
to  be  held. 

The  law  provides  that  the  election  of  all  district  o£5cers  shall 
be  by  ballot  and  that  inspectors  shall  be  appointed  who  shall  can- 
vass the  votes  cast  and  announce  the  result  of  the  ballot.  A 
suitable  ballot-box  must  also  be  provided.  These  formalities 
which  safeguard  the  election  of  school  district  officers  were  not 
observed,  and,  taken  together  with  the  failure  to  give  sufficient 
notice  of  the  meeting,  render  it  necessary  to  set  aside  the  election 
of  the  trustee  at  such  meeting  as  ill^al  and  void. 
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It  is  insisted  by  the  respondent  that  this  appeal  should  be  dis- 
missed because  it  was  not  brought  within  thirty  days  after  the 
date  of  such  special  meeting  in  accordance  with  the  rules  of  prac- 
tice on  appeals.  The  records  of  the  Department  disclose  that  a 
petition  was  filed  by  residents  of  the  district  on  June  1,  1916, 
which  questioned  the  legality  of  this  district  meeting  and  requested 
an  investigation.  The  petition  was  not  in  proper  form  so  that 
it  could  be  considered  as  an  appeal,  but  it  should  be  regarded  as  an 
attempt  upon  the  part  of  the  petitioners  to  bring  the  matter  to  the 
attention  of  the  Commissioner  within  the  time  prescribed  by  the 
rules  of  practice.  Thereafter  a  formal  petition  was  presented, 
and  it  thereupon  became  my  duty  to  entertain  and  determine  the 
same  as  an  appeal. 

The  appeal  is  sustained. 

It  is  hereby  ordered :  That  the  election  of  trustee  at  the  special 
district  meeting  held  in  district  No.  3,  town  of  Geddes,  Onondaga 
county,  on  the  17th  day  of  May,  1915,  be  and  the  same  hereby  is 
vacated  and  annulled.  The  clerk  of  said  district  is  hereby 
required  forthwith  to  call  a  special  meeting  of  the  district  for  the 
purpose  of  electing  a  trustee  who  shall  serve  for  the  balance  of 
the  present  school  year. 


ATTORNEY-GENERAL 


In  the  Matter  of  Construing  Section  94  of  the  Bailboad  Law 
and  Section  141  of  the  Highway  Law,  as  Amended  by 
Chapter  83  of  the  Laws  of  1912,  in  Reference  to  Railroad  Grade 
Crossings 

(Opinion  dated  December  13,  1916) 

Expenses  of  eliminating  a  grade  eroising  npon  a  connty  liighway,  liability  of 
how  changed  hy  chapter  83  of  the  Laws  of  zgia. 

The  town  in  which  a  grade  crossing  is  eliminated  upon  a  county  high- 
way, which  was  constructed  prior  to  the  enactment  of  chapter  83  of  the 
Laws  of  1912,  is  still  liable  for  15  per  cent  of  the  expenses  of  such 
elimination;  but  towns  are  no  longer  liable  for  any  portion  of  the 
expenses  connected  with  such  eliminations  upon  county  highways  which 
have  been  constructed  since  such  act  took  effect. 

Hon.  Edwin  Duffey,  State  Commissioner  of  Highways,  sub- 
mitted an  inquiry  as  follows: 

"Are  the  towns  still  liable  to  contribute  towards  the  expense  of 
eliminating  railroad  grade  crossings  upon  county  highways  since 
the  enactment  of  chapter  83  of  the  Laws  of  1912  ? '' 

Woodbury,  Attorney-General. —  On  the  5th  day  of  May,  1912, 
the  Public  Service  Commission,  Second  District,  was  petitioned 
for  the  alteration  in  the  manner  in  which  the  highway  known  as 
the  Voorheesville-New  Salem  County  Highway,  No.  984,  in  the 
town  of  New  Scotland,  Albany  county,  crossed  the  tracks  of  the 
West  Shore  Railroad  Company  (leased  and  operated  by  the  New 
York  Central  and  Hudson  River  Railroad  Company),  pursuant 
to  the  provisions  of  section  91  of  the  Railroad  Law. 

The  petition  was  granted  on  the  26th  day  of  August,  1913,  and 
the  work  was  then  proceeded  with  and  finally  completed  in  Novem- 
ber, 1915.  The  entire  cost  amounted  to  the  sutai  of  $36,618.36  and 
half  of  such  expense  was  paid  on  the  basis  of  the  State  paying  50 
per  cent,  the  county  35  per  cent  and  the  town  of  New  Scotland 
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15  per  cent  thereof;  the  railroad  company  paying  the  other  one- 
half  of  the  coat. 

County  Highway  No.  948  was  constructed  prior  to  the  2d  day 
of  April,  1912,  but  the  petition  for,  and  all  the  work  connected 
with  the  elimination  of  such  grade  crossing,  was  subsequent 
thereto. 

It  is  now  claimed  by  the  board  of  supervisors  of  Albany  county 
that  it  is  entitled  to  a  refund  from  the  State  of  the  sum  of 
$1,373.19,  representing  15  per  cent  of  one-half  of  the  actual  cost 
of  such  elimination. 

It  is  provided  by  section  94  of  the  Railroad  Law,  in  part,  as 
follows :  "  Whenever  under  the  provisions  of  sections  ninety  and 
ninety-one  of  this  chapter  a  highway  is  constructed  across  an 
existing  railroad  and  is  a  part  of  a  state  or  county  highway  con- 
structed or  improved  as  provided  in  the  highway  law,  one-half  of 
the  expense  of  making  such  crossing  above  or  below  grade  or 
changing  or  rebuilding  the  existing  structure  by  which  such 
crossing  is  made,  shall  be  paid  by  the  railroad  corporation,  and 
the  remaining  one'half  of  such  expense  shall  be  paid  by  the  state 
in  the  case  of  a  state  highway,  and  jointly  by  the  state,  county  and 
town  in  the  case  of  a  county  highway,  in  the  same  proportion  and 
in  the  same  manner  as  the  cost  of  construction  or  improvement  of 
such  state  or  county  highway  is  paid." 

Since  April  2,  1912,  the  above  section  has  been  twice  amended. 
The  first  amendment,  chapter  378  of  the  Laws  of  1914,  made  a 
change  in  the  subdivision  above  quoted,  and  the  amendment  made 
by  chapter  240  of  the  Laws  of  1915  was  a  general  amendment  of 
the  section,  but  made  no  change  in  the  above  quoted  portion  of  such 
section.  Neither  amendment  made  any  change  in  the  method  of 
apportioning  the  expenses  for  an  elimination  of  a  grade  crossing. 

Prior  to  April  2,  1912,  the  expense  of  constructing  a  county 
highway  was  borne  by  the  State,  county  and  town  in  the  following 
manner:  The  State  paid  50  per  cent,  the  county  35  per  cent  and 
the  town  15  per  cent.  By  chapter  83  of  the  Laws  of  1912,  which 
took  effect  April  2,  1912,  it  was  provided  that  thereafter  the  cost 
of  construction  of  such  county  highways  should  be  borne  jointly 
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by  the  State  and  county,  the  State  to  pay  65  per  cent  and  the 
county  36  per  cent,  and  the  town  was  eliminated  from  further 
liability  to  pay  any  portion  of  such  costs. 

If  the  provisions  of  the  Railroad  Law  relating  to  the  town's 
liability  to  contribute  to  the  expense  of  altering  railroad  crossings 
upon  county  highways  which  were  constructed  under  the  law  as 
it  stood  prior  to  April  2,  1912,  were  changed  by  the  amendment 
of  the  Highway  Law  above  referred  to,  there  is  conflict  and  repug- 
nancy between  the  two  statutes,  but  it  would  seem  that  if  the 
Legislature  intended  to  change  the  Bailroad  Law  with  reference 
to  the  apportionment  of  the  expenses  for  the  elimination  of  grade 
crossings  upon  such  county  highways  which  were  constructed 
before,  as  well  as  those  constructed  after  the  act  of  1912,  we  would 
find  some  amendment  of  the  Bailroad  Law  which  would  clearly 
indicate  such  intent  and  not  leave  the  change  to  inference  or 
implication  which  is  worked  out  through  an  amendment  to  an 
entirely  different  statute.  There  has  been  no  change  in  the 
phraseology  of  section  94  of  the  Railroad  Law  so  far  as  it  provides 
for  contribution  by  the  towns.  It  provides  that  the  expense  of 
elimination  of  crossings  of  the  character  of  the  one  at  Voorheesville 
is  to  be  paid  for  jointly  by  the  State,  county  and  tatvn,  "  in  the 
same  proportion  and  in  the  same  manner  as  the  cost  of  the  con- 
struction or  improvement  of  such  State  or  county  highway  is 
paid,''  but  it  is  claimed  that  this  provision  so  far  as  it  applies  to  a 
town  was  wholly  repealed  by  implication  by  the  enactment  of 
chapter  83  of  the  Laws  of  1912. 

Repeals  by  implication  are  not  favored  by  the  courts  and  will 
not  be  declared  except  upon  the  clearest  manifestation  of  such 
an  intent  on  the  part  of  the  Legislature.  Grimmer  v.  Tenement 
House  Dept,  204  IT.  Y.  370 ;  City  of  New  York  v.  Trustees,  85 
App.  Div.  355;  Matter  of  Tiffany,  179  N.  Y.  455;  People  v. 
Ward,  91  id.  616. 

These  two  statutes  relate  entirely  to  different  classes  of  work, 
one  to  the  construction  of  State  and  county  highways  and  the  other 
to  the  alteration  and  elimination  of  railroad  crossings  upon  such 
highways.  The  inconsistency  which  is  claimed  to  exist  arises  out 
of  the  fact  that  the  Railroad  Law  after  providing  that  one-half 
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the  expenses  of  elimination  shall  be  State,  county  and  town 
charges,  directs  that  it  shall  be  paid  in  the  same  proportion  by  the 
respective  municipalities  as  provided  by  the  Highway  Law  for  the 
construction  of  such  highways,  and  when  we  turn  to  the  Highway 
Law  as  amended  in  1912,  we  find  that  no  part  of  the  expense  can  be 
charged  upon  the  town  since  April  second  of  that  year. 

"  If  by  any  fair  construction,  whether  strict  or  liberal,  a  reason- 
able field  of  operation  can  be  found  for  both  acts,  that  construc- 
tion should  be  adopted."  Matter  of  Tiffany,  179  N.  Y.  457.  It 
seems  to  me  by  construing  the  Railroad  Law  as  still  applicable  to 
the  distribution  of  the  expenses  for  such  eliminations  as  they  were 
apportioned  before  the  enactment  of  chapter  83  of  the  Laws  of 
1912,  upon  all  county  highways  which  were  constructed  under  the 
law  as  it  stood  prior  to  that  date,  and  that  the  towns  are  only 
eliminated  from  contribution  for  such  expenses  on  all  roads  con- 
structed under  the  statute  as  it  has  existed  since  that  date,  that 
effect  can  be  given  to  both  statutes  and  both  can  be  upheld-  If 
they  are  so  repugnant  that  both  cannot  be  sustained,  then  the 
provisions  of  chapter  83  so  far  as  it  eliminates  the  town  from 
contribution  for  such  work,  will  have  to  be  regarded  as  inopera- 
tive, since  the  enactment  of  chapter  378  of  the  Laws  of  1914,  for 
section  94  of  the  Railroad  Law  has  been  twice  amended  as  herein- 
before stated,  since  chapter  83  was  passed  and  by  both  amend- 
ments the  liability  of  the  town  has  been  continued.  It  is  equally 
well  settled  that  where  repugnancy  exists  in  different  statutes,  to 
such  an  extent  that  they  cannot  be  reconciled,  then  the  later  or 
more  recent  statute  shall  prevail  over  the  former,  as  the  later  law 
is  presumed  to  express  the  last  intention  of  the  Legislatura  I  do 
not  think,  however,  that  it  is  necessary  that  either  act  should  be 
construed  as  repealed,  but  that  both  should  be  given  effect  in 
their  respective  fields  of  operation. 

Again,  I  am  informed  that  since  the  enactment  of  chapter  83  of 
the  Laws  of  1912,  both  the  Highway  Department  and  the  Public 
Service  Commission  have  treated  the  provisions  of  the  Railroad 
Law  with  reference  to  the  distribution  of  the  expenses  of  elimina- 
tion of  railroad  grade  crossings,  as  still  in  force  as  to  the  town's 
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liability  upon  all  roads  constructed  under  the  law  as  it  existed 
before  the  2d  day  of  April,  1912,  and  have,  on  several  occasions 
made  distribution  of  such  expenses  upon  county  highways  con- 
structed under  the  law  as  it  stood  prior  to  such  date,  in  precisely 
the  same  way  they  did  before  the  passage  of  chapter  83.  While  the 
interpretation  of  those  two  commissions  is  not  absolutely  con- 
trolling, still  their  action  is  entitled  to  great  weight  upon  a  sub- 
ject involving  doubt  as  to  the  proper  construction  to  be  placed 
upon  these  statutes. 

"  The  practical  construction  of  a  statute  by  those  for  whom  the 
law  was  enacted,  or  by  public  officers  whose  duty  it  is  to  enforce 
it,  acquiesced  in  by  all  for  a  long  period  of  time,  is  of  great 
importance  in  its  interpretation  in  a  case  of  serious  ambiguity." 
Grimmer  v.  Tenement  House  Dept.,  206  N.  Y.  549,  and  cases 
cited;  People  ex  rel.  Werner  v.  Prendergast,  206  id.  411;  Easton 
V.  Pickersgill,  55  id.  810. 

It  was  held  by  Attomey-Gteneral  Carmody  in  an  opinion  under 
date  of  April  25,  1912  (Report  of  1912,  p.  230),  that  a  town 
would  remain  liable  for  its  proportion  of  the  cost  of  construction 
of  all  county  highways  where  the  liability  had  become  fixed  prior 
to  the  2d  day  of  April,  1912,  and  the  same  ruling  was  again  made 
by  Mr.  Carmody  in  an  opinion  in  report  of  1912,  at  page  234.  It 
was  held  in  the  latter  opinion  that  the  act  of  1912  was  not  intended 
to  act  retroactively  and  that  in  all  cases  where  plans  and  appro- 
priations had  been  made  before  April  2,  1912,  for  the  construction 
of  county  highways,  the  cost  of  such  construction  should  be  appor- 
tioned between  the  State,  county  and  town  in  accordance  with 
the  provisions  of  section  141  of  the  Highway  Law  as  it  stood 
prior  to  the  enactment  thereof  by  chapter  83.  I  am  in  full  accord 
with  both  of  such  opinions,  but  neither  related  to  the  distribution 
of  expenses  connected  with  the  elimination  of  grade  crossings  upon 
a  county  highway. 

By  leaving  the  word  "  town  "  in  section  94  of  the  Railroad  Law 
in  the  two  amendments  which  have  been  made  thereto  since  the 
enactment  of  the  1912  law,  the  intent  of  the  Legislature  to  con- 
tinue the  town's  liability  for  expenses  connected  with  the  elimina- 
tion of  grade  crossings  upon  all  county  highways  which  were 
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constructed  under  the  law  as  it  existed  prior  to  April  2,  1912,  is 
clearly  indicated.  If  it  were  intended  that  the  State  and  county 
alone  should  pay  the  one-half  of  the  expenses  of  all  eliminations 
after  the  passage  of  chapter  83,  then  the  word  "  towns  "  contained 
therein  is  not  only  useless  but  confusing.  On  the  contrary,  if  the 
Legislature  intended  that  the  costs  of  such  elimination  should  be 
paid  by  the  State,  county  and  town,  or  by  the  State  and  county 
alone,  in  the  same  manner  as  the  costs  of  construction  were  origin- 
ally paid,  it  was  necessary  to  continue  the  word  "  town  "  in  the 
statute  when  it  was  amended.  By  this  construction,  the  two 
statutes  are  harmonized;  both  are  given  force  and  effect,  and  no 
repeal  by  implication  is  required.  It  is  apparent  that  the  Legis- 
lature intended  to  eliminate  the  town  from  contribution  for  both 
construction  and  elimination  expenses  after  April  2,  1912,  and  I 
think  it  is  also  quite  apparent  that  it  intended  to  continue  the 
liability  of  towns  to  contribute  its  15  per  cent  of  the  expenses  for 
elimination  of  all  grade  crossings  on  county  highways  which  were 
constructed  before  that  date. 

While  this  subject  is  not  entirely  clear  of  all  doubt,  I  am  forced 
to  the  conclusion  that  the  towns  are  still  liable  for  15  per  cent  of 
the  cost  of  all  eliminations  of  grade  crossings  upon  county  high- 
ways which  were  constructed  under  the  law  as  it  stood  prior  to 
April  2,  1912,  but  are  not  liable  for  any  portion  of  the  expenses 
of  elimination  of  grade  crossings  upon  such  county  highways  as 
have  been  constructed  under  the  law  as  it  has  existed  since  that 
date. 


In  the  Matter  of  Construing  the  Canal  Law,  Subdivision  13 
OF  Section  33,  Relative  to  Cutting  Ice  on  State  Canals 

(Opinion  dated  December  19,  1916) 

Circumstances  under  which  the  Superintendent  of  PubUc  Works  may  legally 
exact  compensation. 

Subdivision  13,  section  33  of  the  Canal  Law,  authorizing  the  Super* 
intendent  of  Public  Works  to  issue  permits  on  such  terms  as  he  may 
deem  advantageous  to  the  State  to  any  person  to  cut  ice  from  State 
canals,  applies  to  ice  found  on  the  artificial  canals  of  the  State,  and  to 
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the  artificial  works  connected  therewith,  such  as  reservoirs,  feeders,  etc, 
but  has  no  application  to  ice  found  on  the  navigable  rivers  of  the  State 
which  have  merely  been  canalized  under  the  Barge  canal  improvement. 

Hon.  William  W.  Wotherspoon,  State  Superintendent  of  Pub- 
lic Works,  submitted  an  inquiry  as  to  whether,  since  the  canaliza- 
tion of  portions  of  the  Mohawk  and  Hudson  rivers,  under  sub- 
division 13  of  section  33  of  the  Canal  Law,  in  view  of  the  fact 
that  the  improvement  of  the  Hudson  and  Mohawk  rivers  has  been 
accomplished  not  only  by  deepening  the  same,  and,  in  some  locali- 
ties by  raising  the  pool  elevation  by  means  of  dams,  thus  providing 
a  greater  area  of  water  than  the  natural  water  area,  and  that  at 
every  point  on  the  canalized  rivers  some  improvement  has  been 
made  which  has  changed  the  natural  conditions,  he  has  authority 
to  issue  permits  and  exact  compensation  as  a  condition  of  per- 
mitting persons  to  harvest  ice  therefrom  and  to  exact  compensa- 
tion for  cutting  ice  on  said  canalized  rivers  in  the  following  class 
of  cases: 

1.  Where  the  river  channel  has  been  deepened  without  appro- 
priation by  the  State  of  any  land  on  either  side  of  the  river. 

2.  Where  by  the  appropriation  of  land  on  either  side  of  the 
river  the  State  itself  becomes  the  riparian  owner  and  its  land  must 
be  crossed  to  reach  the  river. 

3.  Where  the  elevation  of  the  river  has  been  raised  by  the  con- 
struction of  dams  and  the  areas  of  the  water  vastly  increased,  the 
State  acquiring  flowage  rights  on  either  shore. 

4.  Where  the  sole  improvement  to  the  river  has  been  deepening 
of  its  bed  but  no  appropriation  has  been  made  of  land  on  either 
side  of  the  stream  nor  any  increase  in  the  surface  area* 

WooDBUBY,  Attorney-General. —  Broadly  speaking  I  am  of  the 
opinion  that  the  application  of  subdivision  13,  section  33  of  the 
Canal  Law  is  limited  to  the  artificial  canals  of  the  State  and  to  the 
works  connected  therewith  such  as  reservoirs,  feed'^rs,  etc.,  and  has 
no  application  to  ice  formed  on  the  canalized  Hudson  and  Mohawk 
rivers. 

In  determining  the  rights  of  the  State  in  the  pmnises  two 
fundamental  rules  must  be  borne  in  mind. ' 
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First,  the  general  rule  is  well  settled  that  on  non-navigable 
rivers,  at  least,  the  right  to  harvest  ice  is  in  the  owner  of  the  bed 
thereof. 

In  40  Cyc  844   the  rule  is  laid  down  that 

^'  Ice  forming  upon  water  belongs  to  the  owner  of  the  soil  beneath 
the  water." 

"A  riparian  proprietor  is  the  owner  of  the  ice  which  forms 
over  that  portion  of  the  bed  of  the  stream  which  he  owns  and  has 
the  right  to  cut  and  sell  it    *    *    * ." 

In  29  Cyc.  331  the  rule  is  laid  down  that 

"  The  owner  of  the  soil  under  the  water  is  ordinarily  the  sole 
and  exclusive  owner  of  the  ice  forming  upon  such  water  and  the 
riparian  ownership  of  the  bed  of  a  stream  carries  with  it  the  right 
to  the  ice  forming  upon  that  surface  as  far  as  the  riparian  right  to 
the  soil  extends.    *    *    *." 

In  Slingerland  v.  International  Contracting  Co.,  48  App.  Div. 
215,  224;  affd.,  169  N.  Y.  60,  the  court  says:  "  The  owners  of 
the  waters  of  a  mill  pond*  own  the  ice  formed  upon  it  The  owner 
of  the  bed  of  a  stream  owns  the  ice  within  it  (Myer  v.  Whitaker, 
55  How.  Pr.  376;  Swan  v.  Goff,  39  App.  Div.  95)   ♦  *  *." 

The  same  rule  is  laid  down  in  Valentino  v.  Schantz,  216  N.  Y. 
1,  where  it  is  said :  "A  riparian  owner  above  a  mill  dam  has  the 
fixed  and  well-defined  right  to  take  ice  from  the  stream  where  it 
flows  over  his  land.  The  owners  of  the  mill  dam  cannot  avail 
themselves  of  such  right,  notwithstanding  the  fact  that  their  action 
may  be  said  to  have  rendered  its  exercise  possible." 

Applying  this  rule  it  was  held  in  Green  Island  Ice  Co.  v.  Nor- 
ton, 105  App.  Div.  331;  affd.,  198  N.  Y.  529,  that  the  State 
being  the  owner  of  the  fee  of  the  bed  of  the  Mohawk  basin  it  was 
compet^it  for  the  legislature  to  restrict  the  right  to  take  ice  there- 
from to  persons  obtaining  permission  so  to  do  from  the  Superin- 
tendent of  Public  Works. 

"  If  (says  the  court)  the  ice  belongs  to  the  owner  of  the  fee 
where  it  is  formed,  then  the  ice  in  question  here  belongs  to  the 
State.  *  Lands  appropriated  by  the  canal  authorities  for  the  use 
of  the  canal,  under  the  statute,  are  held  by  the  State  in  fee.' 
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(Sweet  V.  City  of  Syracuse,  129  N.  Y.  816,  334 ;  Heacock  &  Berry 
V.  State  of  New  York,  105  id.  248.) 

^'  It  seems  to  me  that  the  control  that  the  State  has  over  the 
canals  and  their  waters  is  different  from  that  which  it  exercises 
over  the  navigable  waters  of  the  State.  The  one  it  exercises  by 
right  of  sovereignty,  and  '  among  other  rights  which  pertain  to 
sovereignty  is  that  of  using,  regulating  and  controlling  for  special 
purposes  the  waters  of  all  navigable  rivers  or  streams,  whether 
fresh  or  salt,  and  without  regard  to  the  ownership  of  the  soil 
beneath  the  water.'  (Smith  v.  City  of  Rochester,  92  N.  Y.  463, 
477.) 

"  In  the  case  of  its  canals,  as  we  have  seen,  it  owns  the  fee  of 
the  land  beneath  the  waters  and  the  strip  of  land  on  each  side ;  it 
owns  it  as  it  owns  its  public  buildings,  and  while  that  ownership 
is  for  the  benefit  of  the  people,  and  one  in  which  the  people  have 
an  interest,  that  interest  is  a  collective,  not  a  several  interest,  not 
an  interest  which  permits  any  one  of  the  people  by  right  of  first 
appropriation  to  take  a  portion  thereof  and  reduce  it  to  private 
ownership." 

It  will  be  observed  that  the  court  clearly  distinguishes  between 
the  rights  of  the  State  in  its  canal  proper  and  in  its  navigable 
waterways  canalized. 

The  same  distinction  is  pointed  out  in  Gould  on  Waters  (3d 
ed.  §  191)  where  it  is  said  that:  "When  the  State  appropriates 
the  fee  of  land  for  the  construction  of  canals,  the  former  owner 
has  no  right  to  take  ice  therefrom;  but  if  the  canal  is  simply  a 
servitude  the  owner  of  the  fee  is  entitled  to  take  the  ice  when  its 
removal  does  not  interfere  with  the  navigation  or  the  use  of  the 
waters  for  hydraulic  purposes." 

A  reading  of  the  communication  of  the  Superintendent  of 
Public  Works  presenting  this  inquiry  discloses  that,  in  the  main, 
the  State  has,  in  the  exercise  of  its  reserved  sovereign  right,  and 
without  any  appropriation,  merely  entered  upon  and  improved 
the  navigation  of  these  navigable  streams. 

Such  action  did  not,  in  my  opinion,  serve  to  divest  riparian 
owners  of  any  riparian  rights,  or  the  public  of  any  rights  which 
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they  possessed  in  these  waters  prior  to  the  State's  entry.  If  prior 
thereto  they  possessed  the  right  to  cut  ice  thereon  the  mere  fact 
that  the  State  has  seen  fit  to  enter  upon  and  make  use  of  the 
streams  for  canal  purposes,  and  accordingly  to  alter  the  natural 
conditions  to  meet  the  needs  of  navigation,  does  not  divest  them 
of  those  rights. 

Biparian  owners  on  these  rivers  whose  title  extends  to  the 
thread  of  the  stream  would  seem  under  the  rule  heretofore  stated 
(in  the  absence  of  the  exercise  by  the  State  of  the  power  of  emi- 
nent domain,  depriving  them  of  the  right),  entitled  to  harvest  ice 
formed  on  the  water  within  their  property  lines. 

In  Williams  v.  City  of  Utica,  217  N.  Y.  162,  it  was  held  that 
the  patent  therein  involved,  because  of  the  peculiar  language 
employed,  carried  title  to  the  bed  of  the  Mohawk  river;  but  in 
the  more  recent  case  of  Danes  v.  State,  219  N.  Y.  67,  the  Court  of 
Appeals  reiterates  the  general  rule  that  the  title  to  the  beds  of  the 
Mohawk  and  Hudson  rivers  above,  as  well  as  below  the  influence 
of  the  tide,  is  in  the  State. 

I  think  it  may  fairly  be  laid  dovm  as  a  general  rule,  permitting 
of  but  few  exceptions,  that  the  State  holds  fee  title  to  the  beds  of 
the  Mohawk  and  Hudson  rivers,  but  it  holds  this  title  not  as  a 
proprietor  but  as  a  sovereign  in  trust  for  the  peopla 

As  stated  in  Rosemiller  v.  State,  58  L.  R  A.  (Wis.)  93,  98: 
"  Wherever  the  title  to  the  beds  of  navigable  waters  is  in  the  State 
for  public  purposes,  all  the  incidents  of  public  waters  at  common 
law  exist,  and  that  they  include  the  public  right  of  taking  ice  to 
the  same  extent  as  the  right  of  taking  fish,  etc" 

The  rule  is  stated  in  29  Cyc.  331  as  follows :  "  In  the  absence 
of  a  statute  to  the  contrary,  where  the  State  ovms  the  bed  of  a 
stream,  the  right  to  cut  ice  thereon  is  a  common  right  of  the  public, 
where  there  is  no  interference  with  any  other  person  to  a  like 
enjoyment,  subject  only  to  such  mere  police  regulations  as  the 
legislature  may  prescribe  to  preserve  the  common  right.  Subject 
to  such  rules,  one  person  has  the  same  right  to  the  ice  formed 
upon  public  waters  as  has  another  until  there  has  been  an  actual 
appropriation  of  such  ice.  The  State  is  not  the  owner  of  ice 
formed  on  public  waters,  and  has  no  right  to  sell  it    The  limit  of 
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State  authority  to  interfere  with  the  taking  of  ice  from  public 
waters  is  the  making  of  r^ulations  which  will  preserve  the  com- 
mon right  to  do  so." 

In  Slingerland  v.  International  Contracting  Co.,  43  App.  Div. 
215,  224;  affd.,  169  N.  Y.  60,  the  court  says:  "  The  State  owns 
the  Hudson  river  in  trust  for  the  use  of  the  public  Apart  from 
the  statute  about  to  be  considered  (referring  to  the  statutes  now 
embodied  in  Art.  XVI  of  the  General  Business  Law),  the  ice 
formed  upon  it,  like  the  fish  within  it,  becomes  the  property  of 
the  captor  who  first  peacefully  seizes  it." 

The  opinion  of  the  Court  of  Appeals  in  the  same  case  (169  N. 
Y.  60,  72)  states  that:  "The  Hudson  river  being  a  navigable 
stream,  the  ice  formed  therein  belongs  to  the  first  appropriator  and 
the  right  to  take  it  is  one  owned  in  common  with  the  public; 
except  as  an  exclusive  privilege  is  conferred  by  the  statute  upon 
the  owners,  or  lessees,  of  ice  houses  on  the  river  of  cutting  and 
gathering  the  ice  formed  in  the  waters  adjacent  to  their  lands, 
upon  compliance  with  certain  conditions.  (Chap.  953,  Laws  of 
1895;  chap.  388,  Laws  of  1879.)" 

In  American  Ice  Co.  v.  Catskill  Cement  Co.,  43  Misc.  Eep.  221, 
226,  the  court  says,  speaking  of  the  Hudson  river,  that:  "  It  has 
been  the  law  of  this  State  until  the  legislature  otherwise  decreed 
(By  Chap.  953,  Laws  of  1895  and  Chap.  264,  Laws  of  1899)  that 
this  ice  was  common  property  and  belonged  to  the  first  appro- 
priator." See  also  Briggs  v.  Knickerbocker  Ice  Co.,  11  Misa 
Rep.  197. 

The  iNTew  York  cases  cited  had  to  do  with  the  Hudson,  a  river 

navigable  in  law  as  well  as  in  fact;  but  the  authorities  appear  to 

apply  the  rule  there  laid  down  to  rivers  navigable  in  fact  but  not 

in  law  (such  as  the  Mohawk,  and  the  Hudson  above  tide  water), 

the  title  to  which  is  held  by  the  State  as  a  sovereign  in  trust  for  the 

public,  and  to  hold  that :    "  The  right  of  every  person  within  the 

State  to  enjoy  its  public  waters  for  every  legitimate  purpose, 

including  the  cutting  and  appropriation  of  ice,  which  does  not 

wrongfully  interfere  with  the  right  of  any  other  person  to  like 

enjoyment,  subject  only  to  such  mere  police  regulations  as  the 

legislature  may  in  its  wisdom  prescribe  to  preserve  the  common 
State  Dept.  Kept. —  Vol.  10        31 
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heritage  of  all  is  a  constitutional  right  of  all  persons  within  the 
State,"  and  that  the  State  possesses  no  such  property  right  or 
interest  in  the  waters  of  such  stream  or  the  ice  formed  therefrom  as 
will  permit  it  to  sell  the  sama  Eosemiller  v.  State,  58  L.  B.  A. 
(Wis.)  93. 

The  distinction  in  this  respect  between  ice  forming  on  canalized 
streams  and  on  artificial  canals  is  adverted  to  in  the  opinion  of  the 
court  in  Green  Island  Ice  Co.  v.  Norton,  8upr<i.  It  lies  in  the 
different  character  of  the  Staters  ownership  of  the  two  things. 

As  to  ice  forming  upon  its  public  rivers  which  have  merely  been 
canalized,  the  only  power  possessed  by  the  State  is  one  of 
regulation. 

So  far  as  the  Hudson  is  concerned,  the  upland  owners  possessing 
ice  houses  on  the  banks  thereof  are  afforded  a  preferential  right  to 
the  ice  forming  thereon  by  virtue  of  the  provisions  of  article  XVI 
of  the  General  Business  Law,  which  has  been  sustained  by  the 
courts  only  as  an  exercise  of  the  State's  power  to  reffulaie  the 
taking  or  appropriation  of  the  ice.  Slingerland  v.  International 
Contracting  Co.,  43  App.  Div.  215;  affd.,  169  K  Y.  60. 

Applying  these  rules  to  the  above  enumerated  situations : 

1.  The  fact  that  the  State  has  entered  upon  these  rivers  and 
merely  canalized  and  deepened  them  (without  making  any  appro- 
priation) does  not  in  my  opinion  operate  to  divest  riparian  owners 
or  the  public  of  their  former  rights  to  the  ice  formed  thereon. 

2.  The  fact  that  the  State  has  appropriated  or  owns  portions 
of  the  banks  of  these  rivers  has  no  bearing  on  the  question  of  the 
right  of  the  public  or  the  riparian  owners  to  cut  ice  thereon,  the 
determining  factors  being  that  the  rivers  are  public  navigable 
rivers  and,  assuming  that  the  State  has  any  title  to  the  bed,  it  is 
as  a  sovereign  in  trust  for  the  public. 

3.  With  respect  to  the  situations  enumerated  in  the  third 
classification,  I  am  informed  that  at  certain  points  on  the  Hudscm 
and  Mohawk  rivers  the  State  has  erected  dams  which  cause  the 
water  to  overflow  the  natural  banks  of  the  river  and  submerge 
large  areas  of  natural  upland  to  which  the  State  has  by  appropria- 
tion or  otherwise  obtained  the  absolute  fee  title.  Thus  a  large 
ice  field  has  been  created  on  and  over  land  outside  of  the  natural 
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bed  of  the  river,  to  which  land  the  State  owns  the  absolute  fee 
title. 

While  the  State  has  no  title  to  the  ice  formed  within  the  limits 
of  the  natural  bed  of  these  rivers^  applying  the  rule  laid  down  in 
Green  Island  Ice  Co.  v.  Norton,  supra,  and  other  cases,  I  am  per- 
suaded that  it  has  such  a  proprietary  title  to  and  interest  in  the 
ice  formed  on  these  artificial  areas,  without  the  limits  of  the 
natural  bed,  that  it  may  sell  or  dispose  of  the  same  and  that  the 
aforesaid  provisions  of  section  33  of  the  Canal  Law  apply  to  ice 
found  on  these  areas. 

4.  Under  the  state  of  facts  assumed  in  the  fourth  classification 
I  think  the  State  does  not  possess  the  right  to  sell  the  ice  formed 
upon  these  rivers. 

I  have  not  considered  it  necessary  and  have  not  intended  by 
the  foregoing  to  express  any  opinion  as  to  whether  the  riparian 
owners  along  these  streams  possess  any  rights  in  the  ice  formed 
thereon  superior  to  the  rights  of  the  general  public 


In  the  Matter  of  Construing  the  Business  Corporations  Law, 
the  Transportation  Corporations  Law  and  the  Railroad 
Law  in  Connection  with  the  Powers  of  Business  Corporations 

(Opinion  dated  December  29,  1916) 

The  Secretary  of  State  should  not  file  a  proposed  certificate  of  corporation  of 
an  alleged  business  corporation,  the  declared  object  of  which  is  to  carry  on 
a  transportation  business. 

A  certificate  of  incorporation  should  state  concisely  the  objects  for 
which  the  corporation  is  to  be  formed  without  any  modifications  or 
statements  to  the  effect  that  the  purposes  and  powers  to  be  exercised  by 
it  are  only  those  permitted  under  the  provisions  of  the  law  under  which 
they  are  incorporated  so  that  any  person  dealing  with  it  may  know 
exactly  the  extent  of  its  powers  without  the  necessity  of  an  opinion  of 
the  Attorney-General  or  the  courts  construing  its  powers  and  approving 
or  disapproving  the  filing  of  such  certificates  by  the  Secretary  of  State. 

The  proposed  objects  which  appear  in  the  certificates  of  incorporation 
of  the  American  Foreign  Power  Corporation  and  the  Panama  Electric 
Securities  Corporation  relative  to  the  business  of  transportation  and  that 
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of  managing  and  controlling  railroads  are  within  the  provisions  of  the 
Transportation  Corporations  Law  and  the  Railroad  Law.  These  appear- 
ing, they  are  in  my  opinion  improper  in  the  certificate  of  a  business 
corporation  and  the  Secretary  of  State  is  not  required  to  file  it  until 
these  objects  are  eliminated. 

Hon.  FranciB  M.  Hugo,  Secretary  of  State,  Bubmitted  the  fol- 
lowing with  a  request  for  an  opinion  thereon. 

There  have  been  presented  to  the  Secretary  of  State  two  pro- 
posed certificates  of  incorporation;  one  entitled  "American  For- 
eign Power  Corporation;"  and  the  other,  "Panama  Electric 
Securities  Corporation."  The  objects  of  both  corporations  are 
practically  the  same. 

The  proposed  certificates  of  incorporation  of  both  of  these  cor- 
porations are  so  broad  and  sweeping  that  almost  every  kind  of 
business  may  be  conducted  thereunder  except  the  busings  of 
banking  and  insurance.  There  are  fourteen  paragraphs  in  the 
certificates  containing  the  objects  for  which  they  are  to  be  formed, 
but  for  the  purposes  of  this  opinion,  paragraphs  1  and  2  of 
section  second  of  the  certificate  of  incorporation  of  the  American 
Foreign  Power  Corporation  and  a  portion  of  paragraph  2  of  the 
certificate  of  incorporation  of  the  Panama  Electric  Securities 
Corporation  will  be  considered. 

"  I.  To  acquire,  by  purchase,  subscription  or  otherwise,  and  to 
invest  in,  hold  or  dispose  of  bonds  or  other  obligations  or  evidence 
of  indebtedness  of  any  individual,  firmi,  association,  government 
or  sub-division  thereof,  and  stocks,  bonds,  securities  or  other  obli- 
gations or  evidences  of  indebtedness  of  any  other  corporation  or 
corporations,  domestic  or  foreign,  and  to  exchange  therefor  its 
stock,  bonds  or  other  obligations  as  well  as  any  other  of  its  prop- 
erty ;  and  while  owner  of  any  such  stocks,  bonds,  securities,  evi- 
dences of  indebtedness,  or  other  obligations  to  exercise  all  the 
rights,  powers  and  privileges  of  ownership,  including  the  right 
to  vote  thereon  for  any  and  all  purposes ;  to  assist  individuals,  part- 
nerships or  other  corporations  engaged  in  any  of  the  same  general 
lines  of  business  mentioned  herein  by  subscribing  to  capital  or 
otherwise;  to  aid  by  loan,  subsidy,  guaranty,  or  in  any  other  man- 
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ner  whatsoever,  any  individual,  firm,  association,  corporation  or 
government  whose  stocks,  honds,  securities  or  other  obligations  are 
in  any  manner  held  or  guaranteed,  and  to  do  any  and  all  other 
acts  or  things  toward  the  preservation,  protection,  improvement  or 
enhancement  in  value,  of  any  such  stocks,  bonds,  securities  or  other 
obligations,  and  to  do  all  and  any  such  acts  or  things  designed  to 
accomplish  any  such  purpose,  so  far  as  may  be  permitted  to  corpo* 
rations  organized  under  the  Business  Corporations  Law. 

"  II.  To  buy  or  otherwise  acquire,  construct,  sell  or  otherwise 
dispose  of,  lease,  control,  manage  and  operate  water  works,  dams, 
reservoirs,  buildings,  plants,  machinery,  distributing  systems, 
conduits,  aqueducts,  and  every  apparatus,  accessory  and  conven- 
ience for  supplying  municipalities,  corporations  and  individuals 
with  water  and  water  power  for  domestic,  mechanical,  irrigation, 
agricultural,  public  and  fire,  and  any  and  all  other  purposes;  to 
buy  or  otherwise  acquire,  construct,  sell  or  otherwise  dispose  of, 
lease,  control,  manage  and  operate  street,  steam,  electric  or  other 
railways  or  railroads  with  any  kind  of  motive  power  (including 
parks,  places  of  amusement  and  other  usual  and  useful  adjuncts 
to  such  properties  and  businesses)  ;  to  construct,  buy,  hire  or  other- 
wise acquire,  own,  use,  maintain,  sell,  lease  or  otherwise  dispose 
of  telephone  and  telegraph  lines  and  systems;  to  manufac- 
ture, produce,  generate,  store,  sell,  distribute,  or  otherwise 
dispose  of  electricity,  steam  and  gas  (natural  or  artificial) 
and  any  other  power  or  force,  in  any  form,  for  light,  heat  and 
power  and  any  other  purposes  for  use  and  application  for  munic- 
ipal, domestic,  scientific,  manufacturing,  transportation,  and  any 
and  all  other  purposes,  public  and  private,  to  which  the  same  can 
be  applied;  to  buy  or  otherwise  acquire,  construct,  build,  sell  or 
otherwise  dispose  of,  lease,  control,  manufacture  and  operate 
plants,  buildings,  machinery,  equipments,  distributing  systems  and 
every  accessory  and  convenience  for  conducting,  maintaining  and 
developing  the  manufacture,  production,  generation,  storage,  sale, 
distribution,  disposition,  use,  regulation,  control  and  application 
of  the  foregoing  products  for  the  purposes  of  light,  heat,  power, 
locomotion,  transportation,  telephone,  telegraph  and  for  all  other 
purposes  to  which  the  same  can  be  applied.    All  of  the  purposes 
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and  powers  in  this  paragraph  numbered  II  are  to  be  exercised 
only  without  the  State  of  New  York  and  only  to  the  extent  per- 
ipitted  corporations  organized  under  the  Business  Corporations 
Law  of  the  State  of  New  York,  and  are  not  to  be  construed  to 
authorize  the  operation  of  a  railroad  in  a  foreign  country." 

WooDBUBY,  Attorney-General. — ^A  certificate  of  incorporation 
should  state  concisely  the  objects  for  which  it  is  to  be  formed  with- 
out any  modifications  or  statements  to  the  effect  that  the  purposes 
and  powers  to  be  exercised  by  it  are  only  those  permitted  under  the 
provisions  of  the  law  under  which  they  are  incorporated  so  that 
any  person  dealing  with  it  may  know  exactly  the  extent  of  its 
powers  without  the  necessity  of  an  opinion  of  the  Attorney-Gteneral 
or  the  courts  construing  its  powers  and  approving  or  disapproving 
the  filing  of  such  certificates  by  the  Secretary  of  State. 

Section  2  of  the  Business  Corporation  Law  provides:  "  Except 
as  provided  in  section  two-a  of  this  chapter  three  or  more  persons 
may  become  a  stock  corporation  for  any  lawful  business  purpose 
or  purposes  other  than  a  moneyed  corporation  or  a  corporation 
provided  for  by  the  banking,  the  insurance,  the  railroad  and  the 
transportation  corporations  law." 

That  part  of  section  10  of  the  Transportation  Law  material  is 
as  follows :  "  Seven  or  more  persons  may  become  a  corporation 
for  the  purpose  of  building  for  their  own  use,  equipping,  furnish- 
ing, fitting,  purchasing,  chartering,  navigating  or  owning  steam, 
sail  or  other  boats,  ships,  vessels  or  other  property  to  be  used  in  any 
lawful  business,  trade,  commerce,  or  navigation  upon  the  ocean 
or  any  seas,  sounds,  lakes,  rivers,  canals  or  other  water  ways  and 
for  the  carriage  or  storing  of  lading,  freight,  mails,  property  or 
passengers  thereon." 

Section  5  of  the  Railroad  Law  provides :  "  Fifteen  or  more 
persons  may  become  a  corporation,  for  the  purpose  (1)  of  building, 
maintaining  and  operating  a  railroad,  or  (2)  of  maintaining  and 
operating  a  railroad  already  built,  not  owned  by  a  railroad  corpo- 
ration, or  for  both  purposes,  or  (3)  of  building,  maintaining  and 
operating  a  railroad  for  use  by  way  of  extension  or  branch  or  cut- 
off of  any  railroad  then  existing,  or  for  shortening  or  straightening 
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or  improvicig  the  line  or  grade  of  such  railroad  or  of  any  part 
thereof,  by  executing,  acknowledging  and  filing  a  certificate,  in 
which  shall  be  stated:" 

Section  29  of  the  Railroad  Law  (Laws  of  1910,  chap.  481, 
constituting  Consol.  Laws^  chap.  49)  provides:  "A  railroad  cor- 
poration may  be  formed  under  this  chapter  for  the  purpose  of  con- 
structing, maintaining  and  operating  in  any  foreign  country  a 
railroad  for  public  use  in  the  transportation  of  persons  and  prop- 
erty, or  for  the  purpose  of  maintaining  and  operating  therein  any 
railroad  already  constructed,  in  whole  or  in  part,  for  the  like  public 
use,  and  of  constructing,  maintaining  and  operating,  in  connec- 
tion therewith,  telegraph  lines  and  lines  of  steamboats  or  sailing 
vessels.  Any  corporation  formed  for  the  construction  and  opera- 
tion of  a  railroad  by  stationary  power,  may  construct,  operate  and 
maintain  a  railroad  in  any  other  state  or  country,  if  not  in  conflict 
with  the  laws  thereof,  but  the  assent  of  the  inventors  or  patentees 
of  the  method  of  propulsion  used  must  be  first  obtained  in  the 
same  manner  and  to  the  same  extent  as  would  be  necessary  within 
the  United  States.  The  term  "foreign"  in  this  and  the  next 
section  shall  include  Porto  Rico." 

In  Wilson  v.  Tennant,  32  Misc.  Rep.  278 ;  aflP.  61  App.  Div. 
100 ;  179  N.  Y.  546,  the  court  said  at  page  275 :  "  The  business 
corporation  law  (Chapter  691,  Laws  of  1892)  provides  that  three 
or  more  persons  may  become  a  stock  corporation  for  any  lawful 
purpose  or  purposes  other  than  a  moneyed  corporation  or  a  cor- 
poration provided  for  by  the  banking,  the  insurance,  the  railroad 
and  the  transportation  .corporations  laws.*' 

A  transportation  corporation  cannot  be  formed  with  less  than 
seven  members  and  a  corporation  desiring  to  maintain  and 
operate  a  railroad  requires  fifteen  or  more  persons  to  organize 
such  a  corporation.  The  requirements  are  entirely  different  for 
the  organization  of  a  corporation  desiring  to  do  a  transportation 
or  railroad  business  than  that  of  a  purely  business  corporation. 

The  provisions  of  a  given  statute  providing  for  the  incorpora- 
tion of  a  company  to  do  certain  branches  of  business  should  not 
be  construed  so  as  to  permit  such  corporation  to  do  a  business 
thereunder  which  is  specially  provided  for  in  other  statutes.    A 
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reference  to  the  objects  for  which  these  two  corporations  are  to 
be  formed,  embodied  in  the  paragraphs  above  quoted,  will  show 
that  they  purpose  to  do  all  business  that  can  consistently 
be  done  by  a  business  corporation  and  in  addition  thereto 
to  do  the  business  of  a  transportation  and  railroad  corpo- 
ration. The  certificates  of  these  corporations  after  asserting  their 
objects  and  purposes  in  language  that  cannot  be  misunderstood 
attempt  to  qualify  or  circumscribe  their  powers  by  saying  "  all  of 
the  purposes  and  powers  in  this  paragraph  numbered  II  are  to  be 
exercised  only  without  the  State  of  New  York  and  only  to  the 
extent  permitted  corporations  organized  under  the  Business  Cor- 
porations Law  of  the  State  of  New  York".  The  qualification 
above  quoted  to  the  effect  that  said  proposed  corporations  will 
exercise  the  powers  mentioned  in  paragraph  II  without  the  State, 
which  powers  I  have  construed  to  include  those  belonging  to 
transportation  and  railroad  corporations,  is  of  no  consequence* 
Our  laws  for  the  creation  of  corporations  are  liberal  enough 
without  sanctioning  the  filing  of  a  corporate  charter  with  powers 
therein  contained  which  it  is  prohibited  from  exercising  in  this 
State. 

All  the  powers  stated  in  a  proposed  charter  should  be  such  as 
may  be  exercised  by  the  kind  of  corporation  being  formed. 

If  such  a  certificate  were  permitted  to  be  filed,  the  corporation 
would  start  such  business  with  the  sanction  of  the  State,  and  its 
powers  then  could  only  be  curtailed  by  resorting  to  the  courts  to 
determine  whether  in  fact  such  corporation  was  conducting  its 
business  within  the  prescribed  provisions  of  the  Business  Cor- 
porations Law. 

It  is  asserted  in  substance  in  the  brief  of  the  eminent  counsel 
for  the  incorporators,  that  if  the  general  laws  mentioned  (bank- 
ing, insurance,  railroad,  etc.)  do  not  expressly  authorize  the  cor- 
poration to  be  organized  for  a  given  lawful  purpose,  under  that 
particular  law,  in  such  a  case  a  corporation  may  be  formed  under 
the  provisions  of  the  Business  Corporations  Law.  This  as  a 
general  proposition  may  have  some  force,  but  in  these  particular 
cases  it  does  not,  for  the  purposes  as  expressed  in  the  proposed 
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charters  specifically  transgress  the  objects  provided  for  by  statute 
for  a  transportation  corporation  and  a  railroad  corporation. 

It  was  held  in  an  opinion  by  the  Attorney  General  that  a  cor- 
poration oould  not  be  organized  under  the  Business  Corporations 
Law  to  engage  in  the  business  of  operating,  chartering  and  letting 
scows,  barges,  tugs  and  vessels  of  all  kinds  and  descriptions  in  the 
general  freight  lighterage  business  inland,  coastwise  and  interna- 
tional for  such  objects  are  provided  for  in  the  Transportation 
Corporations  Law  and  are  limited  to  corporations  incorporated 
thereunder.     Attorney  General's  Report,  1913,  vol.  2,  p.  73. 

It  was  also  held  in  an  opinion  of  the  Attorney  General  the  same 
year  and  same  volume  at  pages  115  and  118,  "  Section  2  of  the 
Business  Corporations  Law  provides  that  a  corporation  may  be 
organized  to  carry  on  any  lawful  business  purposes,  but  not  for 

the  purposes  provided  for  under  the  Transportation  Corporations 
Law."  This  rule  applies  with  equal  force  to  the  organization  of 
a  corporation  desiring  to  lease,  control,  manage  and  operate  street, 
steam,  electric  or  other  railways  or  railroads  with  any  kind  of 
motor  power.  The  proposed  objects  which  appear  in  the  certifi' 
cates  of  incorporation  of  these  two  companies  relative  to  the 
business  of  transportation  and  that  of  managing  and  controlling 
railroads  are  within  the  provisions  of  the  Transportation  Corpo- 
rations Law  and  Railroad  Law.  This  appearing  they  are  in  my 
opinion  improper  in  the  certificate  of  a  business  corporation  and 
the  Secretary  of  State  is  not  required  to  file  it  until  these  objects 
are  eliminated. 


In  the  Matter  of  Construing  the  Meaning  of  the  Word  "  Sav- 
ings "  as  used  in  the  Federal  Reserve  Banking  Act 

(Opinion  dated  January  2,  1917) 

The  prohibition  contained  in  section  279  of  the  State  Banking  Law  against  the 
use  of  the  word  "sayings"  is  not  in  conflict  with  section  i9  of  the 
Federal  Reserve  Act. 

In  passing  the  Federal  Reserve  Act  is  was  not  the  intention  of  Congress 
to  authorize  a  national  bank  to  do  business  as  a  savings  bank  and  it  did 
not  intend  to  interfere  with  any  safeguards  for  the  small  savings  depositor 
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which  the  State  may  have  devised  to  protect  him.  The  cases  distinguish 
between  a  "  saving  bank  business  "  and  the  business  of  receiving  deposits 
in  the  form  of  savings  accounts.  It  is  the  duty  of  the  Attorney-General 
to  sustain  statutes  of  the  State,  such  as  section  297  of  the  Banking  Law, 
unless  he  is  convinced  that  such  legislation  is  no  longer  of  force.  No 
sanction  is  found  in  the  Federal  Reserve  Act  for  the  use  of  the  words 
"  savings  departments  "  by  national  banks  in  their  business. 

Hon.  Eugene  Lamb  Richards,  State  Superintendent  of  Banks, 
submitted  an  inquiry  as  to  whether  section  279  of  the  State  Bank- 
ing Law  is  in  conflict  with  section  19  of  the  Federal  Reserve  Act 
in  that  it  may  be  said  to  be  supreseded  by  the  congressional 
legislation. 

WooDBUBY,  Attorney-General. —  We  have  after  careful  con- 
sideration decided  to  hold  that  the  Federal  Reserve  Banking  Act 
does  not  authorize  a  national  bank  to  use  in  its  business  the  words 
"  savings  department/'  You  are  aware  of  course  of  the  specific 
prohibition  in  section  279  of  the  State  Banking  Law  against  the 
use  of  the  word  "  savings "  by  any  bank  other  than  a  savings 
bank: 

"  No  bank,  national  banking  association,  traat  company,  individ- 
ual, partnership,  unincorporated  association  or  corporation  other 
than  a  savings  bank  or  a  savings  and  loan  association  shall  make 
use  of  the  word  *  saving '  or  ^  savings '  or  its  equivalent,  in  its 
banking  business,  or  advertise  or  put  forth  any  advertising  litera- 
ture or  sign  containing  the  word  *  saving '  or  *  savings,'  or  its 
equivalent,  nor  shall  any  individual  or  corporation  other  than  a 
savings  bank  in  any  way  solicit  or  receive  deposits  as  a  savings 
bank.  Any  bank,  national  banking  association,  trust  company, 
individual,  partnership,  unincorporated  association  or  corporation 
violating  this  provision  shall  forfeit  to  the  people  of  the  state 
for  every  offense  the  sum  of  one  hundred  dollars  for  every  day 
such  offense  shall  be  continued." 

The  question  is  whether  the  above  provision  is  in  conflict  with 
section  19  of  the  Federal  Reserve  Act  in  that  it  may  be  said  to  be 
superseded  by  the  congressional  legislation. 

Section  10  provides:    "Demand  deposits  within  the  meaning 
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of  this  act  shall  comprise  all  deposits  payable  within  thirty  days, 
and  time  deposits  shall  comprise  all  deposits  payable  after  thirty 
days  and  all  savings  accounts  and  certificates  of  deposit  which  are 
subject  to  not  less  than  thirty  days  notice  before  payment." 

We  cannot  deny  the  right  of  national  banks  to  receive  deposits 
in  the  form  of  "  savings  accounts,"  but  we  feel  quite  certain  that 
the  above  language  does  not  empower  such  banks  to  do  a  '^  savings 
bank  business  "  as  that  business  has  come  to  be  generally  under- 
stood throughout  the  country,  and  therefore  we  are  of  the  view 
that  the  State  statute  (section  279  of  the  Banking  Law)  is  still 
operative  against  the  use  of  the  word  "savings"  by  any  bank 
"  other  than  a  "  savings  bank. 

National  banks  are  in  the  first  place  commercial  banks  as  dis- 
tinguished from  savings  banks.  The  relationship  between  the 
savings  depositor  and  the  bank  in  the  case  of  a  national  bank  is 
that  of  debtor  and  creditor  rather  than  that  of  trustee  and  cestui 
que  trust  as  in  a  savings  bank,  and  the  funds  in  the  latter  instance 
are  protected  by  stringent  rules  as  to  investment. 

The  words  "  savings  banks  "  have  accordingly  come  to  have  a 
special  meaning  to  small  savers  as  denoting  this  increased  protec- 
tion to  their  deposits,  and  they  would  be  deceived  by  its  use  by 
other  banks.  As  Congress  did  not,  we  believe,  intend  to  authorize 
a  national  bank  to  do  business  as  a  "  savings  bank,"  so  it  did  not 
intend  to  interfere  with  any  sfifeguards  for  the  small  savings 
depositor  which  the  State  may  have  devised  to  protect  him.  You 
may  consult  generally  the  cases  distinguishing  between  a  "  savings 
bank  business  "  and  the  business  of  receiving  deposits  in  the  form 
of  savings  accounts.  People  v.  Binghamton  Trust  Co.,  139  N.  Y. 
185 ;  Barrett  v.  Bloomfield  Savings  Institution,  54  Atl.  Rep.  (N. 
J.)  543,  552;  State  v.  Peoples  National  Bank,  70  id.  (N.  H.) 
542. 

It  may  be  stated  also  that  it  is  the  duty  of  the  Attorney-General 
to  sustain  State  statutes  such  as  section  297  of  the  Banking  Law 
unless  he  is  convinced  that  such  l^slation  is  no  longer  of  force. 

In  conclusion  section  19  of  the  Federal  Reserve  Act  concerns 
itself  only  with  the  reserve  necessary  to  protect  different  forms  of 
deposits.  No  sanction  is  found  therein  for  the  use  of  the  words 
"  savings  department "  by  national  banks  in  their  business. 
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In  the  Matter  of  ConBtniing  Section  15  of  the  General  Cobt 
poBATioN  Law  Relative  to  the  Power  of  the  State  Highway 
Commission  to  Enter  Into  a  Road  Contract  with  a  Foreign 
Corporation 

(Opinion  dated  January  11,  1917) 

The  policy  of  the  State  is  to  keep  foreign  corporations  from  doing  business 
without  a  license. 

A  State  officer  is  not  justified  and  would  not  be  judicially  upheld  in 
inviting  a  foreign  unlicensed  corporation  to  enter  into  a  contract  in  this 
State  in  face  of  the  prohibition  contained  in  section  15  of  the  General 
Corporation  Law.  When  such  a  foreign  corporation  has  deposited,  with 
its  proposal,  a  certified  check  under  its  special  agreement  with  the  State, 
the  State  Commission  of  Highways  may  retain  the  same,  as  the  agree- 
ment itself  is  valid,  even  though  permission  to  do  business  in  this  State 
has  not  been  obtained. 

The  State  Highway  Commission  submitted  an  inquiry  based 
upon  the  fact  that  the  Kennedy  Construction  Company  which 
presented  the  lowest  bid  for  the  construction  of  State  highway 
No.  5637,  Washington  county,  is  a  foreign  corporation  organized 
in  Canada,  and  requested  an  opinion  as  to  the  right  of  the  State 
Highway  Commission  to  enter  into  a  contract  with  that  corpora- 
tion to  construct  a  road. 

WooDBUBY,  Attorney-General. — ^Kennedy  Construction  Com- 
pany which  presented  the  lowest  bid  for  the  construction  of  State 
highway  No.  5637,  Washington  county,  is  a  foreign  corporation, 
organized  in  Canada.  Such  being  the  case  I  am  of  the  opinion 
that  the  State  Highway  Commission  is  powerless  to  enter  into  a 
contract  with  that  corporation  to  construct  the  road.  Section  15 
of  the  General  Corporation  Law  provides: 

"  §  15.  Certificate  of  authority  of  a  foreign  corporation, — 
No  foreign  stock  corporation  other  than  a  moneyed  corporation, 
shall  do  business  in  this  state  without  having  first  procured  from 
the  secretary  of  state  a  certificate  that  it  has  complied  with  all  the 
requirements  of  law  to  authorize  it  to  do  business  in  this  state, 
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and  that  the  business  of  the  corporation  to  be  carried  on  in  this 
state  is  such  as  may  be  lawfully  carried  on  by  a  corporation  in- 
corporated under  the  laws  of  this  state  for  such  or  similar  busi- 
ness, or  if  more  than  one  kind  of  business,  by  two  or  more  cor- 
porations so  incorporated  for  such  kinds  of  business  respectively. 
The  secretary  of  state  shall  deliver  such  certificate  to  every  such 
corporation  so  complying  with  the  requirements  of  law.  No 
foreign  stock  corporation  doing  business  in  this  state  shall  main- 
tain any  action  in  this  state  upon  any  contract  made  by  it  in  this 
state,  unless  prior  to  the  making  of  such  contract  it  shall  have  pro- 
cured such  certificate.  This  prohibition  shall  also  apply  to  any 
assignee  of  such  foreign  stock  corporation  and  to  any  person 
claiming  under  such  assignee  or  such  foreign  stock  corporation  or 
under  either  of  them.  No  certificate  of  authority  shall  be. 
granted  to  any  foreign  corporation  having  the  same  name  as  an 
existing  domestic  corporation,  or  a  name  so  nearly  resembling  it 
as  to  be  calculated  to  deceive    *     *     *." 

Since  the  above  statute  prohibits  a  corporation  from  doing 
business  in  this  State  without  a  certificate,  no  State  officer  can  of 
course  compel  the  corporation  to  violate  the  law.  It  is  the  policy 
of  the  State  no  matter  what  the  penalty  is  for  disobedience  of  that 
policy  to  keep  foreign  corporations  from  doing  business  here 
without  a  license.  A  State  officer  is  not  justified  and  would  not 
be  judicially  upheld  in  inviting  or  forcing  a  foreign  unlicensed 
corporation  to  enter  into  a  contract  in  this  State  in  face  of  the 
prohibition  in  section  15. 

You  state  in  addition  that  there  already  exists  in  this  State  a 
domestic  corporation  of  the  same  name.  The  Kennedy  Construc- 
tion Company,  of  Canada,  might  change  its  name  and  apply  for 
and  receive  permission  to  do  business  in  this  State,  whereupon 
the  contract  might  be  let  to  it,  but  its  action  in  changing  its  name 
and  applying  for  permission  to  do  business  here  cannot  be  forced 
and  remains  a  matter  entirely  of  its  own  concern  and  initiative. 

However,  you  have  a  l^al  right  to  retain  the  check  deposited 
by  the  corporation.  The  special  agreement  under  which  the 
check  is  held  provides: 
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"Accompanying  this  proposal  is  a  draft  or  certified  check  for 

$ .     This  money  shall  become  the  property  of  the  State  if, 

in  case  this  proposal  shall  be  accepted  by  the  State  through  the 
State  Commission  of  Highways,  the  undersigned  shall  fail  to 
execute  a  contract  with  and  furnish  the  surety  required  by  the 
Commission  within  the  time  fixed  in  the  *  Information  for  Bid- 
ders '  hereto  attached ;  otherwise  the  said  draft  or  certified  check 
is  to  be  returned  to  the  undersigned. 

"On  acceptance  of  this  proposal  for  said  work,  the  undersigned 
does  or  do  hereby  bind  himself  or  themselves  to  enter  into  written 
contract,  within  ten  days  of  date  of  notice  of  award,  with  the 
said  State  Commission  of  Highways,  and  to  give  the  required 
bond  and  surety  to  perform  said  work  for  the  consideration  above 
named." 

Such  an  agreement  once  having  been  made  by  the  corporation, 
is  valid  even  though  permission  to  do  business  in  this  State  has 
not  yet  been  obtained.  Wood  v.  Selick  &  Ball,  190  N.  Y.  217 ; 
Maher  v.  Harrington  Park  Villa  Sites,  204  id.  231 ;  Bagdon  v. 
Philadelphia  &  Reading  Coal  Co.,  217  id.  432.  These  cases  are 
authority  for  the  proposition  that  although  the  entry  into  a  con- 
tract within  the  State  by  a  foreign  corporation  previous  to  a 
license  to  do  business  here,  is  prohibited  by  section  15  of  the 
General  Corporation  Law,  still  the  contract  is  not  void,  the  only 
penalty  being  that  the  corporation  cannot  sue  upon  it  The  State, 
if  the  road  is  not  constructed  by  this  corporation,  will  be  put  to 
all  the  expense  to  meet  which  the  check  was  deposited,  and  as 
the  special  agreement  is  valid,  it  may  be  enforced  by  you.  It  was 
not  at  the  time  the  proposal  was  made  and  is  not  now  impossible 
for  the  corporation  to  obtain  permission  to  do  business  in  this 
State,  so  the  corporation  may  as  I  view  it  under  the  terms  of  the 
special  agreement,  n^lect  or  refuse  to  take  those  steps  and  may 
therefore  "  fail  **  to  execute  the  contract  for  the  construction  of 
the  road. 
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In  the  Matter  of  Authority  to  Issub  State  Bonds  for  the 
Purpose  of  Meeting  the  Expenses  Incident  to  the  Construction 
of  the  Prisons  Now  Under  Consideration  by  the  New  Prisons 
Commissions  in  Excess  of  the  Amounts  Already  Appropriated 
Therefor 

(Opinion  dated  January  15,  1917) 

No  indebtedness  shaU  be  contracted  in  excess  of  money  actually  appropriated 
or  legally  available. 

The  act  creating  the  Commission  on  New  Prisons  authorized  that  Com- 
mission to  enter  into  contracts  at  a  total  maximum  cost  to  the  State, 
but  the  Legislature  did  not  make  fuU  appropriations  for  meeting  such 
contracts,  nor  had  it  authorized  the  issuance  of  any  bonds  nor  the 
creation  of  any  indebtedness  beyond  such  appropriations. 

Hon.  Charles  B.  Hubbell,  Chairman,  Commission  on  New 
Prisons,  submitted  an  inquiry  as  to  whether  there  is  any  legal 
obstacle  to  issuing  State  bonds  for  the  purpose  of  meeting  the 
expenses  incident  to  the  construction  of  the  prisons  now  under 
consideration  by  the  New  Prisons  Commission  in  excess  of  the 
amounts  already  appropriated  therefor. 

WooDBUBY,  Attorney-General. —  I  am  sorry  to  say  that  the 
State  Finance  Law,  section  35,  is  an  obstacle  to  the  contracting  of 
such  an  indebtedness  without  an  appropriation  or  authorization. 
It  provides  as  follow:  "A  state  oflScer,  employee,  board,  depart- 
ment or  commission  shall  not  contract  indebtedness  on  behalf  of 
the  State,  nor  assume  to  bind  the  State  in  an  amount  in  excess  of 
money  appropriated  or  otherwise  lawfully  availabla" 

The  act  creating  your  Commission  (Laws  of  1916,  chap.  694) 
authorized  your  Commission  to  enter  into  contracts  at  a  total  maxi- 
mum cost  to  the  State,  but  the  legislature  did  not  make  full  appro- 
priation to  meet  such  contracts,  nor  did  it  authorize  the  issuance  of 
any  bonds  nor  the  creation  of  any  indebtedness  beyond  such  appro- 
priations. On  the  contrary,  you  will  note  in  sections  2  and  3  of 
such  act  that  the  legislature  has  specifically  provided  that  con- 
tracts for  such  prison  construction  "  shall  provide  that  the  State 
shall  not  be  liable  for  any  failure  on  the  part  of  the  legislature  to 
appropriate  sufficient  money  for  the  completion  of  the  contract  or 
contracts  within  the  terms  thereof." 
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In  the  Matter  of  Construing  the  Public  Health  Law,  Section  6 
as  to  the  Power  of  the  Governor  to  Issue  an  Order  Based  on 
the  Report  of  the  State  Commissioner  of  Health  Into  Alleged 
Nuisances 

(Opinion  dated  January  17,  1917) 

The  extent  of  the  authority  of  the  Governor  to  issue  an  order  baaed  on  a 
report  made  as  provided  under  section  6  of  the  Pubic  Health  Law,  herein 
outlined. 

The  Commissioner  of  Health  of  the  State  of  New  York,  under  direction 
of  the  Governor  and  pursuant  to  section  6  of  the  Public  Health  Law, 
made  a  report  to  the  Governor  of  his  findings  and  conclusions  in  the 
matter  of  the  garbage  disposal  plant  now  in  the  course  of  erection  on 
Staten  Island,  under  contract  with  the  city  of  New  York. 

In  his  report  he  found,  among  other  things,  that  the  transportation 
of  garbage  to  the  plant  on  Staten  Island  will  be  offensive  to  the  residents 
of  Staten  Island  living  along  the  Kill  von  Kull  and  Arthur  KiU,  and 
will  thereby  constitute  a  nuisance,  and  that  the  operation  of  the  pro- 
posed plant  will  also  constitute  a  nuisance,  but  does  not  report  an 
existing  nuisance. 

In  the  event  the  Governor  approves  and  files  this  report  in  the  ofllce 
of  the  Secretary  of  State,  he  is  without  power  at  this  time  to  issue  the 
order  mentioned  in  section  6  of  the  Public  Health  Law,  directing  the 
abatement  and  removal  of  the  nuisance,  for  the  reason  that  none  extsts 
to  abate  or  remove. 

Hon.  Chas.  S.  Whitman,  Governor,  has  submitted  the  report  of 
the  State  Commissioner  of  Health  which  was  made  pursuant  to 
his  direction  as  provided  in  section  6  of  the  Public  Health  Law, 
requesting  the  Commissioner  of  Health  to  make  a  complete  and 
thorough  examination  of  the  garbage  disposal  plant  to  be  erected 
on  Staten  Island  by  the  city  of  New  York.  In  tliis  report  the 
ConMnissioner  of  Health  has  certified  to  the  Governor  as  follows : 

"  1.  The  transportation  of  garbage  to  the  site  of  the  proposed 
plant  and  the  operation  of  the  plant  at  Lake  Island  will  not  affect 
in  any  material  way  the  life  or  health  of  the  inhabitants  of  Staten 
Island. 

"  2.  The  transportation  of  garbage  in  scows  to  the  proposed 
plant  as  provided  for  in  the  contract  at  times  and  under  certain 
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coBditions  of  atmosphere  and  transportation  will  be  offensive  to 
the  residents  of  Staten  Island  living  along  the  Kill  von  Kull  and 
the  Arthur  Kill  and  will  thereby  constitute  a  nuisance. 

"  3.  The  operation  of  the  proposed  plant  will  disseminate  objec- 
tionable odors  at  times  and  under  certain  atmospheric  and  operat- 
ive conditions  in  the  neighborhood  of  the  proposed  plant  including 
the  village  of  Linoleumville,  the  settlement  known  as  Fresh  Kills 
and  other  property  located  in  the  vicinity,  and  will  thereby 
constitute  a  nuisance.'' 

The  Governor  asks  for  an  opinion  concerning  his  power  to  issue 
an  order  based  on  the  report  as  provided  under  section  6  of  the 
Public  Health  Law. 

WooDBUET,  Attorney-General.— On  July  15,  1916,  the  Gover- 
nor pursuant  to  section  6  of  the  Public  Health  Law,  directed  the 
State  Commissioner  of  Health  **  to  make  a  complete  and  thorough 
examination "  of  the  garbage  disposal  plant  to  be  erected  on 
Staten  Island  by  the  city  of  New  York  and  to  report  to  the 
Governor  as  speedily  as  possible  his  findings  and  conclusions  upon 
this  matter. 

Section  6  of  the  Public  Health  Law  referred  to  in  the  mandate 
of  the  Governor,  authorizes  the  State  Commissioner  of  Health 
u  «  «  •  «  ^  make  examinations  into  nuisances,  or  questions 
affecting  the  security  of  life  and  health  in  any  locality.  *  ♦  ♦ 
report  the  results  thereof  to  the  governor    *    *    *." 

The  State  Commissioner  of  Health  has  now  made  his  report 
in  which  he  certifies  as  quoted  above. 

Turning  again  to  section  6  of  the  Public  Health  Law,  it  is 
provided :  "  *  *  *  The  report  of  every  such  examination,  when 
approved  by  the  governor,  shall  be  filed  in  the  office  of  the  secre- 
tary of  state,  and  the  governor  may  declare  the  matters  public 
nuisances,  which  may  be  found  and  certified  in  any  such  report 
to  be  nuisances,  and  may  order  them  to  be  changed,  abated  or 
removed  as  he  may  direct    *    *    *." 

It  will  be  noted  from  reading  the  statute  above  quoted  that  the 

Governor  is : 
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(1)  Authorized  in  his  discretion  to  approve  the  report,  and  in 
that  event  it  shall  be  filed  in  the  office  of  the  Secretary  of  State ; 

(2)  May  declare  the  matters  to  be  nuisances  which  may  be 
found  and  certified  in  any  such  report  to  be  nuisances,  and 

(3)  Order  them  to  be  changed,  abated  or  removed  as  he  may 
direct. 

The  Commissioner  of  Health  in  his  report  has  not  certified 
that  there  is  any  existing  nuisance  to  abate.  He  does  certify, 
however,  that  there  will  be  a  nuisance  when  the  garbage  is  trans- 
ported and  the  plant  is  in  operation. 

The  only  authority,  if  any,  on  the  part  of  the  Governor  to  issue 
an  order  declaring  the  transportation  of  garbage  and  the  operation 
of  the  plant  to  be  a  nuisance  is  derived  from  the  statute  in  ques- 
tion, but  said  statute  does  not  in  my  opinion  authorize  the  Gover- 
nor to  declare  a  matter  to  be  a  public  nuisance  that  is  not  found 
and  certified  to  be  such.  This  is  clear  from  the  wording  of  the 
statute  itself.  It  says :  "  *  *  *  and  the  governor  may  declare 
the  matters  public  nuisances,  which  may  be  found  and  certified  in 
any  such  report  to  be  nuisances,  and  may  order  them  to  be  changed, 
abated  or  removed  as  he  may  direct    *    *    *." 

It  might  be  suggested  that  an  order  issue  which  would  speak 
in  futuro,  and  is,  an  order  providing  that  when  the  acts  which  the 
Commissioner  of  Health  reports  will  constitute  a  nuisance  are 
carried  into  effect,  that  the  district  attorney,  sheriff,  etc.,  abate 
the  same. 

It  is  my  opinion  the  Qt)vemor  would  not  be  authorized  to  issue 
any  order  at  this  time  because  the  statute  speaks  of  an  existing 
nuisance.  The  existence  of  a  nuisance  is  a  condition  precedent  to 
the  issuance  of  such  an  order. 

I  therefore  conclude  that  the  Governor  is  without  power  at 
this  time  to  issue  the  order  mentioned  in  section  6  of  the  Public 
Health  Law,  but  is  authorized  if  in  his  judgment  that  step  should 
be  proper,  to  approve  the  report,  in  which  event  it  shall  be  filed  in 
the  office  of  the  Secretary  of  State, 
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In  the  Matter  of  Adjusting  the  Pbocbbds  of  a  Fobeclosure 
OF  A  Loan  Office  Mobtgagb  Where  They  Are  InsiiflScient  to 
Pay  All  Unpaid  Taxes,  Costs  and  Expenses  of  Foreclosure 

(Dated  January  24,  1917) 

Costs  awarded  in  action  of  foreclosure  of  deposit  fund  mortgages,  how  paid  — 
chapter  634,  Laws  of  291  x. 

AU  costs,  including  expenses,  taxed  and  collected  in  actions  of  fore- 
closure of  United  States  deposit  fund  mortgages,  should  be  paid  into 
the  State  treasury,  and  an  account  kept  thereof  pursuant  to  section  37 
of  the  State  Finance  Law,  and  if  such  proceeds  are  insufficient  to  pay 
all  the  costs  and  expenses  of  the  action  and  the  amount  due  on  the 
mortgage  debt,  the  deficiency  should  be  borne  by  the  trust  funds. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  submitted  the  fol- 
lowing inquiry  together  with  a  request  for  an  opinion  thereon. 

"  Where  the  proceeds  arising  out  of  the  sale  of  lands  upon  the 
foreclosure  of  a  loan  office  mortgage  are  insufficient  to  pay  all 
unpaid  taxes,  costs  and  expenses  of  foreclosure,  and  the  whole 
mortgage  debt^  should  the  costs  allowed  and  taxed  in  said  action 
be  credited  to  the  account  of  costs  collected  by  the  Attorney-Gen- 
eral, and  thus  leave  a  deficiency  in  the  trust  funds,  or  should  the 
whole  amount  of  the  proceeds,  or  so  much  thereof  as  may  be  neces- 
sary, be  credited  to  the  trust  funds  and  leave  a  deficit  in  the  cost 
account  of  the  Attorney-General  ?" 

WooDBUBY,  Attorney-General. —  In  July,  1916,  an  action  was 
commenced  in  the  Supreme  Court,  Wyoming  county,  in  the  name 
of  the  Comptroller  as  party  plaintiflF,  and  Egburt  E.  Woodbury, 
Attorney-General,  as  attorney  for  the  plaintiff,  for  the  purpose  of 
foreclosing  a  mortgage  executed  by  Martha  Relyea  and  husband 
to  the  commissioners  for  loaning  certain  moneys  of  the  United 
States,  dated  the  26th  of  March,  1867,  and  being  United  States 
deposit  fund  mortgage  No.  483,  upon  land  in  Wyoming  county. 
A  judgment  was  duly  entered  in  said  action  on  September  21, 
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1916,  in  favor  of  the  plaintiff,  for  the  sum  of  $545.66,  being  the 
whole  amount  due  and  remaining  unpaid  upon  such  mortgage  at 
the  time  of  the  entry  of  such  judgment.  The  judgment  directed 
a  sale  of  the  premises  by  the  sheriff  of  the  county  of  Wyoming 
and  that  the  proceeds  arising  from  such  sale  should  be  paid  out 
in  the  following  order: 

First  That  the  sheriff  retain  the  amount  of  his  fees,  not  exceed- 
ing, however,  the  sum  of  fifty  dollars. 

Second.  That  he  pay  the  advertising  costs  and  other  disburse- 
ments connected  with  the  sale. 

Third.  That  he  pay  any  and  all  taxes  that  might  be  outstand- 
ing against  the  premises. 

Fourth.  That  he  next  pay  to  the  plaintiff  the  sum  of  $118.09 
adjudged  as  the  taxable  costs  and  disbursements  of  said  action, 
and  also  the  aforesaid  sum  of  $545.66,  the  amount  found  due 
upon  the  mortgage,  with  interest  thereon  from  the  date  of  said 
judgment. 

Pursuant  to  such  judgment  the  premises  were  thereafter  sold 
at  public  auction  for  the  sum  of  $626. 
Out  of  such  purchase  price  there  were  paid  three  items 

of  taxes  aggregating  the  sum  of $25  91 

Sheriff's  fees  and  posting 17  00 

Printing  charges 15  00 

Making  a  total  of $57  91 


The   balance   of   said   proceeds,    amounting   to   thje    sum   of 

m 

$567.09,  has  been  remitted  by  the  sheriff  to  the  Comptroller. 

If  the  amount  taxed  as  costs  and  expenses  of  the  plaintiff's 
attorney,  viz.,  $118.09,  is  credited  to  the  office  of  the  Attorney- 
General  as  costs  collected,  it  will  be  seen  that  there  is  a  deficiency 
in  the  proceeds  of  sale  amounting  to  the  sum  of  $96.66  to  pay  all 
items  that  stand  against  the  funds,  besides  the  interest  which  has 
accrued  upon  the  damages  since  the  sale. 

The  sole  question  involved  in  this  inquiry  is,  which  fund  should 
suffer  the  loss  occasioned  by  the  insufficient  amount  of  the  proceeds 
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arising  from  the  sale  of  the  premises  to  satisfy  the  several  items 
of  expenses  and  charges  against  thenL 

It  is  provided  by  section  88  of  chapter  634  of  the  Laws  of  1911, 
that  whenever  there  is  a  default  in  the  payment  of  principal  or 
interest  upon  any  United  States  deposit  fund  mortgage,  the  Comp- 
troller shall  cause  the  same  to  be  foreclosed,  whenever,  in  his  judg^ 
ment,  it  may  be  necessary  or  best  for  the  protection  of  the  interests 
of  the  State,  and  that  all  such  actions  or  proceedings  shall  be 
prosecuted  by  the  Attorney-General  "  in  conformity  with  the 
practice  in  such  case  made  and  provided." 

By  section  89  of  the  same  law,  it  is  provided  that  the  Comptrol- 
ler shall  pay  over  the  surplus  of  any  mianeys  which  may  remain 
after  the  payment  of  the  amount  due  and  to  become  due  on  the 
mortgage  and  the  cost  and  expenses  of  the  foreclosure,  to  the  county 
treasurer  of  the  coimty  in  which  the  land  was  located,  and  the 
residue  of  the  proceeds  arising  from  the  sale  after  the  retention 
by  him  of  the  costs,  disbursements  and  expenses,  to  the  State 
Treasury. 

It  was  certainly  intended  by  the  Legislature  that  the  land 
charged  with  an  incumbrance  of  a  deposit  fund  mortgage  should 
be  liable  for  not  only  the  mortgage  debt,  but  the  costs  and  expenses 
incident  to  its  foreclosure.  By  section  89,  above  referred  to,  it 
is  clearly  implied  that  all  such  costs  and  expenses  are  to  be  paid 
out  of  the  proceeds  arising  from  a  sale  imder  such  a  mortgage 
before  any  part  of  the  proceeds  are  paid  to  the  Treasurer,  and  if 
there  is  a  deficiency  in  the  fund?  after  the  payment  of  all  costs 
and  expenses,  it  will  have  to  be  borne  by  the  trust  funds  from 
which  the  original  loan  was  made. 

The  practice  referred  to  in  section  88  of  chapter  634  of  the 
Laws  of  1911,  which  must  be  followed  by  the  Attorney-General 
in  the  foreclosure  of  mortgages  given  to  the  commissioners 
for  loaning  certain  moneys  of  the  United  States,  is  the  prac- 
tice laid  down  in  the  Code  of  Civil  Procedure  and  the  General 
Rules  of  Practice,  and  it  is  clearly  the  practice  as  outlined  by  the 
Code  and  Rules  that  the  costs  and  expenses  (including  all  taxes) 
shall  be  first  paid  from  the  proceeds  and  the  balance  applied  to 
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the  payment  of  the  mortgage  debt  If  it  is  insufficient,  the  mort- 
gagee, or  the  funds  from  which  the  loan  was  made,  must  suffer 
the  loss. 

It  is  claimed  by  the  Comptroller  that  inasmuch  as  the  statute 
directs  that  all  such  mortgages  shall  be  foreclosed  by  the  Attorney- 
General,  who  is  paid  a  salary  by  the  State,  no  costs  should  be 
credited  to  his  office,  as  costs  collected,  until  after  the  full  amount 
•  of  the  mortgage  debt  and  interest  has  been  paid,  but  there  is  no 
statute  making  such  a  provision.  On  the  contrary,  the  statute 
directs  that  the  Attorney-General  shall  prosecute  and  conduct  such 
actions  in  conformity  with  the  practice  in  such  case  made  and 
provided.  On  account  of  the  small  amount  for  which  the  premises 
were  sold  there  must  be  a  shortage  in  either  the  trust  funds  from 
which  the  loan  was  made,  or  in  the  costs  and  expenses  of  making 
the  sala  It  is  provided  by  section  37  of  the  State  Finance  Law, 
as  amended  by  chapter  216  of  the  Laws  of  1915,  that  every  State 
officer,  employee,  board,  department  or  commission  receiving 
money  for  or  on  behalf  of  the  State  from  fees,  penalties,  costs, 
fines,  sales  of  property  or  otherwise,  pay  the  same  to  the  State 
Treasurer  who  shall  keep  an  account  thereof.  Under  this  section 
all  moneys  received  by  the  Attorney-General  as  costs  are  to  be 
paid  into  the  State  Treasury  whether  such  costs  are  awarded  upon 
the  foreclosure  of  a  deposit  fimd  mortgage  or  otherwise,  arid 
neither  the  Attorney-General,  Comptroller  or  State  Treasurer 
have  any  authority  to  divert  such  costs  to  any  other  fund. 

And  again,  in  every  bill  of  costs  there  is  included  certain  items 
of  expenses  and  disbursements  which  are  originally  paid  out  of  the 
general  funds  of  the  State  in  the  foreclosure  of  United  States 
deposit  fund  mortgages.  If  such  costs  are  used  to  make  up  a 
deficit  in  the  United  States  deposit  funds  after  the  proceeds  arising 
out  of  the  foreclosure  proceedings  are  found  insufficient,  it  would 
amount  to  a  transference  of  funds,  so  far  as  such  expenses  and 
disbursements  are  concerned,  from  the  general  funds  of  the  State 
to  a  trust  fund  without  authority  of  law. 

I  am  very  clearly  of  the  opinion  that  the  item  of  $118.09,  costs 
and  disbursements  taxed  and  allowed  in  the  above  mentioned 
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action,  should  be  received  bv  the  State  Treasurer  and  credited  to 
the  Attorney-General's  office  as  costs  collected  and  that  the  deficit 
should  be  borne  by  the  trust  funds  from  which  the  loan  was 
made. 


In  the  Matter  of  Oonstbuing  thb  Vili-age  Law  and  the  Chabt 
TEE  OP  THE  Village  of  Lanoastbe  as  to  Whether  a  Back  Tax 
Collector  Can  Be  Appointed  Assessor 

(Dated  January  29,  1917) 

PowexB  of  TiUage  offlcexs  under  special  charter — how  determined. 

Under  the  special  charter  of  the  village  of  Lancaster  the  back  tax 
coUector  is  a  village  officer  as  is  also  the  assessor.  The  same  person 
cannot,  therefore,  fill  both  offices  because  of  the  provision  of  section  380, 
article  16  of  the  ViUage  Law  and  the  provisions  of  section  42  of  the 
Village  Law,  which  provides  that  a  person  shall  not  hold  two  village 
offices  at  the  same  time. 

J.  O.  Garrefsee,  village  president,  Lancaster,  N.  Y.,  submitted 
an  inquiry  together  with  a  request  for  an  opinion  on  the  following : 

'^  Can  a  man  who  holds  the  office  of  back  tax  collector  be 
appointed  assessor}" 

WooDBTjBY,  Attorney-General. —  in  reply  would  state  that  sec- 
tion 2  of  the  charter  of  the  village  of  Lancaster  prescribes  the 
qualifications  of  a  person  to  hold  office  and  in  general  is  that  he 
must  be  a  resident  and  elector  of  said  village  except  in  the  case 
of  a  trustee,  wherein  further  qualifications  are  set  forth.  The 
village  of  Lancaster  is  governed  by  a  special  charter  and  for  the 
law  upon  questions  not  therein  specifically  mentioned,  it  is  neces- 
sary to  refer  to  the  General  Village  Law  for  the  reason  that  section 
380  of  article  16  of  the  Village  Law  directs  that:  "A  village 
incorporated  under  and  subject  to  a  special  law,  and  each  officer 
thereof,  possesses  all  the  powers  and  is  subject  to  all  the  liabilities 
and  responsibilities  conferred  or  imposed  upon  a  village  incor- 
porated under  this  chapter,  or  upon  an  officer  thereof,  not  incon- 
sistent with  such  special  law." 
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Section  42  of  the  Village  Law  prescribes  the  eligibility  to  office, 
and  the  last  sentence  thereof  states :  ^^A  person  shall  not  hold  two 
village  offices  at  the  same  time,  except  the  offices  of  collector  and 
police  constable  or  water  and  light  commissioner ;  and  except  that 
village  trustees  may  also  be  water  commissioners." 

Under  the  special  charter  of  the  village  of  Lancaster  a  collector 
of  back  taxes  is  a  village  officer  (tit  9,  §  10),  as  is  also  the  assessor 
(tit  3,  §  1). 

In  accordance  with  the  provisions  of  law  which  I  have  cited, 
I  am  of  the  opinion  that  a  person  cannot  hold  both  offices  of  col- 
lector of  back  taxes  and  assessor. 


In  the  Matter  of  Constbuino  Section  49-e  of  the  County  Law 
as  Amended  by  Chapter  379  of  the  Laws  of  1913,  Relative  to 
the  Use  of  Almshouse  Property  in  Connection  with  a  Tuber- 
culosis Hospital 

(Dated  January  31,  1917) 

The  intent  of  the  Lesislature  in  making  these  provisions. 

Formerly  there  was  no  restriction  whatever  in  the  location  of  a 
tuberculosis  hospital  and  in  some  instances  the  care  and  treatment  of 
persons  afflicted  with  tuberculosis  went  on  in  connection  with  the  county 
almshouse.  The  intent  of  the  law  was  to  stop  this  practice  so  as  to 
prevent  the  intermingling  of  people  with  tuberculosis  and  the  inmates 
of  an  almshouse  and  to  relieve  the  tuberculosis  patient  from  the  stigma 
of  pauperism. 

Dr.  Lindsly  R  Williams,  Deputy  Commissioner,  Department 
of  Health,  submitted  an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  as  to  whether  or  not  a  portion  of  the  present 
almshouse  farm  in  the  county  of  Rensselaer  can  be  used  for  the 
location  of  a  tuberculosis  hospital,  pursuant  to  section  49-e  of  the 
County  Law  as  amended  by  chapter  379  of  the  Laws  of  1913. 

Woodbury,  Attorney-General.-^— I  am  informed  from  a  map 
eubmitted  with  your  communication  that  the  county  farm  consists 
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of  a  tract  of  land  of  145  acres  located  a  short  distance  from  the 
boundary  of  the  city  of  Troy,  and  is  divided  by  what  is  known  as 
the  Campbell  highway.  The  county  almshouse  buildings  occupy 
but  a  small  area  of  this  tract  of  land  and  are  located  on  the  west 
side  of  the  Campbell  highway. 

Section  4:9-e  of  the  County  Law  states :  "  No  hospital  authorized 
under  the  provisions  of  this  chapter  shall  hereafter  be  located  on 
the  grounds  of  an  almshouse." 

Prior  to  this  amendment  there  was  no  restriction  whatever  in , 
the  location  of  a  tuberculosis  hospital,  and  in  some  instances  the 
care  and  treatment  of  persons  suffering  from  tuberculosis  existed 
in  connection  with  the  county  almshouse.  This  amendment  was 
intended  to  relieve  such  a  situation.  I  infer  that  the  intent  of  the 
law  as  expressed  in  such  amendment  was  to  separate  the  care, 
management  and  treatment  of  tuberculosis  patients  from  the 
inmates  of  an  almshouse,  to  prevent  their  intermingling  and  to 
relieve  a  tuberculosis  patient  from  the  stigma  of  pauperism. 

The  law  fails  to  designate  that  a  tuberculosis  hospital  must  be 
located  a  certain  distance  from  the  almshouse  buildings,  and  the 
only  restriction  is  that  such  hospital  shall  not  be  located  on  the 
almshouse  grounds.  I  am  of  the  opinion  that  the  term  "  grounds  " 
as  used  in  the  statute  means  the  immediate  grounds  or  lands  upon 
which  the  almshouse  buildings  are  erected  and  does  not  mean  all 
lands  which  may  be  used  and  cultivated  and  the  products  there- 
from consumed  at  the  almshouse,  no  matter  how  extensive  an  area 
such  lands  may  cover. 

Under  such  conditions  I  derive  the  conclusion  that  it  is  within 
the  power  and  authority  of  the  board  of  supervisors,  by  resolution 
duly  adopted,  to  designate  and  set  apart  any  portion  of  the  lands 
of  said  county  not  immediately  surrounding  the  almshouse  build- 
ings, to  be  used  exclusively  for  the  erection  thereon  and  mainte- 
nance of  a  tuberculosis  hospitaL 
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In  the  Matter  of  the  Publication  of  DBTEBMnrATioNs  aitd 
Statements  of  County  Boasd  of  Canvassebs  under  the 
Election  Law  and  the  County  Law 

(Opinion  dated  February  1,  1917) 

Definition  of  what  constitntea  the  official  canyass  of  the  yotee  of  a  county — 
how  published. 

The  Election  Law,  sectionB  432  to  439  inclusive,  defines  the  powers 
and  duties  of  the  county  board  of  supervisors.  Section  22  of  the  Goimty 
Law  relates  to  the  publication  of  election  notices.  The  official  canvass  is 
the  tabulated  statement,  by  election  districts,  of  all  the  votes  of  a  county 
as  prepared  by  the  board  of  county  canvassers,  and  should  be  pub- 
lished in  the  official  newspapers  designated  pursuant  to  section  22  of 
the  County  Law,  in  addition  to  the  determinations  and  statements  men- 
tioned in  section  438  of  the  Election  Law. 

D wight  D.  Corwin,  Esq.,  county  auditor,  Suffolk  county,  sub- 
mitted an  inquiry  as  to  what  matters  should  be  published  pur^ 
suant  to  section  22  of  the  County  Law  and  section  438  of  the 
Election  Law. 

WooDBUEY,  Attorney-General. — The  powers  and  duties  of  a 
county  board  of  supervisors  are  defined  under  sections  432  and 
439  inclusive  of  the  Election  Law.  The  proceedings  of  such  board 
are  therein  declared,  which  include  the  determination  of  the  num- 
ber of  votes  for  each  candidate  and  for  or  against  each  proposi- 
tion cast  at  such  election  based  upon  the  statements  received  from 
the  inspectors  of  election.  The  complete  tabulation  of  the  votes 
by  election  districts  constitutes  what  is  termed  the  "officiaJ 
canvass." 

Upon  the  completion  of  the  canvass,  the  board  of  county  can- 
vassers is  directed  to  make  separate  statements  of  all  the  votes  cast 
for  each  candidate,  proposed  constitutional  amendment  and  prop- 
osition, for  whom  or  upon  which  the  voters  of  such  county  were 
entitled  to  vote  (Election  Law,  §  437)  ;  also,  upon  the  completion 
of  the  statements  so  required  by  section  437  of  the  Election  Law, 
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the  board  of  canvasserB  shall  determine  which  person  has  by  the 
greatest  number  of  votes  been  elected  to  the  office  of  member  of 
assembly  and  to  each  county  office  to  be  filled  at  such  election 
and  to  the  office  of  school  commissioner,  and  also  to  determine 
whether  any  proposition  or  question  submitted  to  the  voters  of 
such  coimty  only  has  been  adopted  or  rejected.  These  determina- 
tions so  reduced  to  writing  are  in  effect  the  certificates  of  elec- 
tion issued  to  the  successful  candidate. 

Section  438  of  the  Election  Law  directs  that  such  determina- 
tions shall  be  filed  in  the  office  of  the  board  of  elections  of  such 
county,  except  that  in  the  city  of  New  York  they  shall  be  filed 
with  the  county  clerk,  and  that  certified  copies  of  such  determina- 
tions shall  be  prepared  and  transmitted  to  the  respective  persons 
therein  declared  to  be  elected. 

Section  438  further  provides  that  such  determinations  and  the 
statements  upon  which  they  were  based  shall  be  published  in 
accordance  with  the  provisions  of  the  Laws  of  1892,  chapter  686, 
sections  21  and  22,  which  said  sections  are  now  known  as  sec- 
tions 21  and  22  of  the  County  Law.  Section  22  of  the  County 
Law  relates  to  the  publication  of  election  notices  issued  by  the 
Secretary  of  State  and  the  official  canvass  and  the  designation  of 
newspapers  by  the  board  of  supervisors  for  the  publication  of  the 
same,  and  is  as  follows: 

"  Election  notices  and  official  canvass.  Such  boards,  except  in 
the  colmties  of  Erie  and  Kings,  shall,  in  like  manner,  designate 
two  newspapers,  representing  respectively  each  of  the  two  princi- 
pal political  parties  into  which  the  electors  of  the  county  are 
divided,  in  which  shall  be  published  the  election  notices  issued 
by  the  secretary  of  state,  and  the  official  canvass,  and  fix  the  com- 
pensation therefor,  which  shall  be  a  county  charga" 

The  substance  of  this  section  first  appeared  in  the  law  as  sub- 
division 3  of  section  7  of  chapter  482  of  the  Laws  of  1875.  The 
words  "  the  election  notices  issued  by  the  Secretary  of  State  and 
the  official  canvass  shall  be  published"  were  contained  in  said 
act  and  were  reincorporated  in  chapter  686  of  the  Laws  of  1892. 
The  law  of  1875  was  entitled  "An  act  to  confer  on  boards  of 
supervisors  further  powers  of  local  legislation  and  administration 
and  to  regulate  the  compensation  of  supervisors." 
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I  am  informed  that  it  is  the  attitude  of  the  State  Comptroller's 
office  that  section  22  of  the  County  Law  does  not  direct  the  publi- 
cation of  anything  but  that  it  merely  provides  for  the  designation 
of  newspapers  in  which  to  print  matter  required  by  the  Election 
Law  to  be  published,  and  authorizes  the  board  of  supervisors  to 
fix  the  compensation  therefor.  If  the  attitude  of  the  State  Comp- 
troller were  correct,  the  words  "  shall  be  published  "  and  "  official 
canvass  "  would  be  meaningless  and  such  contention  would  be 
contrary  to  the  general  public  understanding  of  said  law  from 
the  time  of  its  enactment  for  the  reason  that  it  has  been  the  cus- 
tom of  boards  of  supervisors  throughout  the  State  to  publish  the 
tabulated  statement,  by  election  districts,  of  the  board  of  county 
canvassers  ever  since  the  enactment  of  the  statute  wherein  the 
words  '^  official  canvass ''  appear. 

The  sole  purpose  of  publication  is  to  inform  and  enlighten  the 
people  so  as  to  enable  them  to  acquaint  themselves  with  the  acts 
and  doings  of  public  officials  and  of  matters  of  public  interest 
generally.  The  mere  publication  of  the  determinations  and  state- 
ments directed  by  section  438  of  the  Election  Law  would  be  of  no 
particular  benefit  to  the  people  for  the  reason  that  the  matter 
therein  contained  is  usually  published  in  the  newspapers  immedi- 
ately following  an  election  as  a  news  item.  The  publication  of  the 
tabulated  statement  by  election  districts  of  all  the  votes  cast  is 
enlightening  and  educational  and  gives  the  person  who  desires 
to  keep  himself  in  touch  and  acquainted  with  the  affairs  of  the 
public  an  opportunity  to  observe  the  result  of  an  election  in  detail. 

There  seems  to  be  no  question  but  that  the  "  official  canvass  " 
consists  of  a  complete  tabulation  of  all  the  votes  cast,  by  election 
districts,  properly  summarized. 

Section  439  of  the  Election  Law  states  that :  "  *  *  *  on  or 
before  the  fifteenth  day  of  December  in  each  year  a  certified  tabu- 
lated statement  of  the  official  canvass  of  the  votes  east  in  each 
such  county  by  election  districts  for  candidates  for  governor, 
*  *  *  "  shall  be  transmitted  to  the  Secretary  of  State  by  the 
board  of  elections  of  each  county,  except  in  the  city  of  New  York 
wherein  such  statement  shall  be  transmitted  by  the  county  clerk ; 
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and  also  in  a  county  wholly  situated  within  the  city  of  New  York, 
"  *  *  *  the  county  clerk  thereof  shall  file  with  the  city  clerk 
of  such  city  a  certified  copy  of  the  official  canvass  of  the  votes  cast 
in  such  county  or  portion  thereof  by  election  districts  for  such 
city  office,  and  such  canvass  by  election  districts  shall,  as  soon  as 
possible  thereafter,  be  published  in  the  City  Record." 

Also  section  437  of  the  Election  Law  states  that :  ^'  Upon  the 
completion  by  a  county  board  of  canvassers  of  the  canvass  of 
votes    *    *    *    they  shall  make  separate  statements  thereof." 

Therefore  by  the  language  of  sections  437  and  439  of  the  Elec- 
tion Law  it  is  clearly  evident  that  the  term  "  official  canvass  " 
should  be  defined  as  a  tabulated  statement  of  all  the  votes  cast 
by  election  districts. 

The  statements  prepared  under  and  in  pursuance  of  section 

437  and  the  determination  mentioned  in  section  488  (which  are 
based  upon  said  statements)  are  not  a  part  of  the  official  canvass 
but  are  matters  based  upon  and  derived  from  the  official  canvass 
for  the  reason  that  the  statute  states  such  statements  and  determi- 
nations are  to  be  prepared  "upon  the  completion  by  a  county 
board  of  canvassers  of  the  canvass  of  votes."  Election  Law, 
§  437. 

I  am  therefore  of  the  opinion  that  section  22  of  the  County 
Law  is  not  limited  by  the  provisions  in  the  Election  Law  as  to 
the  publication  of  election  matters,  but  that  it  is  mandatory  in 
its  directions  relative  to  the  official  canvass,  and  that  such  can- 
vass, which  is  the  tabulation  of  all  the  votes  of  the  county  by 
election  districts,  should  be  published  in  addition  to  the  publica- 
tion of  the  determinations  and  statements  mentioned  in  section 

438  of  the  Election  Law. 
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In  the  Matter  of  Intestate  Estates  in  New  York  and  Other 

Counties  Within  the  City  of  New  York 

(Dated  February  9,  1917) 

Under  what  drcniiiBtaiices  New  York  city  is  the  castodian  of  personal  prop- 
erty faUing  to  the  State  npon  the  failure  of  next  of  kin. 

Trusteesliip  of  the  city  for  the  State  as  to  such  funds — when  the  cozpus 
of  the  property  should  be  paid  over  to  the  State  Treasurer. 

Balances  of  intestate  estates  remaining  in  the  hands  of  the  city 
chamberlain  of  New  York  city  for  twenty  years  should  be  turned  over 
to  the  State  Treasurer.  Upon  failure  of  next  of  kin  the  State  and  not 
the  city  succeeds  to  personal  property  of  intestates. 

Until  failure  of  kin  is  established  such  funds  are  held  in  trust  both 
by  the  city  and  by  the  State,  and  so  while  in  the  possession  or  custody 
of  the  city  such  funds  cannot  be  charged  off  and  applied  to  the  purpose 
of  reducing  taxation. 

Hon.  William  A.  Prendergast,  Comptroller  of  the  Cily  of  New 
York,  submitted  an  inquiry  based  upon  the  following  statement  of 
facts,  with  the  request  for  an  opinion  thereon. 

"On  August  31,  1916,  there  stood  upon  the  fund  ledgers  and 
upon  the  registers  of  intestate  estates  of  the  department  of  finance 
of  the  city  of  New  York  to  the  credit  of  an  account  entitled  *  T-11 
Intestate  Estates,  County  of  New  York  $592,048.40,*  and  to  the 
credit  of  the  account  entitled  *  T-13  Intestate  Estates,  County  of 
Queens  $365.79.'  It  is  estimated  that  these  estates  number 
approximately  83,000.  Some  of  them  date  back  as  far  as  the 
year  1840.  For  the  reason  that  the  accounts  are  so  numerous 
and  the  increase  therein  so  rapid  during  recent  years,  the  city  of 
New  York  contemplates  transferring  the  moneys  paid  into  these 
accounts  prior  to  August  1,  1910,  to  the  general  fund  of  the  city 
and  applied  to  the  reduction  of  taxation.  This  means  that  the  city 
of  New  York  will  take  $483,680.99  from  the  intestate  estates, 
county  of  New  York,  and  $167.33  from  the  intestate  estates, 
county  of  Queens,  and  devote  the  moneys  to  its  own  use  without 
restitution  to  such  intestate  funds." 
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WooDBUBY,  Attomey-GeneraL — I  am  unable  to  find  any 
authorily  conferred  upon  the  city  of  New  York  to  decree  itself 
the  owner  of  any  portion  of  the  funds  referred  to. 

Personal  property  of  intestates  dying  without  known  next  of 
kin,  or  any  distributive  share  of  an  intestate  estate  belonging  to 
a  person  unknown,  is  required  by  law,  applicable  to  most  counties, 
of  the  State,  to  be  turned  into  tiie  State  Treasury  for  the  benefit 
of  persons  who  may  thereafter  appear  to  be  entitled  thereto. 
Code  Civ.  Pro.  §  2740.  When  there  are  next  of  kin  but  their 
whereabouts  cannot  be  found,  the  moneys  are  paid  to  the  county 
treasurer.  Code  Civ.  Pro.  §  2741.  If  unclaimed  for  twenty  years, 
the  county  treasurer  pays  them  over  to  the  Treasurer  of  the  State. 
State  Finance  Law,  §  44.  The  same  provisions  of  law  apply  to 
an  intestate  estate  administered  by  the  county  treasurer  as  public 
administrator. 

The  disposal  of  residues  of  intestate  estates  administered  by 
a  public  oflGicial  is  somewhat  different  in  New  York  county,  under 
special  statute.  Chapter  280  of  the  Laws  of  1898  directs  the 
appointment  by  the  surrogate  of  the  county  of  New  York  of  a 
public  administrator  who  shall  upon  the  settlement  of  his  accounts 
by  the  surrogate,  pay  the  balance  of  funds  in  his  hands  belonging 
to  any  intestate  estate  into  the  treasury  of  the  city. 

*^  14.  The  balance  of  any  money  in  his  hands  on  the  adjustment 
of  his  accounts,  whether  payable  to  persona  unhnown,  or  if  lenovm, 
whose  places  of  residence  are  unknown,  shall  he  paid  immediaidy 
into  the  treasury  of  the  city^  and  he  shall  transfer  and  deliver  to 
the  corporation  of  said  city  all  public  stocks,  stocks  and  bonds 
of  any  incorporated  company,  and  other  securities  belonging  to 
the  estate  of  the  deceased,  if  any  there  be,  in  his  hands  remaining 
unsold." 

Sections  16  and  17  of  the  act  of  1898  provide  for  certain  duties 
of  the  public  administrator  with  reject  to  estates  with  a  residue 
of  less  than  $260.  Such  residues ''  if  not  claimed  "  or  ''  belonging 
to  wnknown  persons  or  persons  whose  places  of  residence  are 
unknown  "  are  also  paid  into  the  city  treasury.  In  other  words,  in 
New  York  county  all  balances  of  intestate  estates  administered  by 
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the  public  administrator  go  into  the  city  [county]  treasury.  In 
other  counties  only  shares  of  persons  whose  whereabovis  13 
unknown  go  to  the  county  treasurer,  the  shares  of  persons  unknown 
go  to  the  State  Treasurer.  Before  the  amendments  to  the  Code 
of  1914  relative  to  Surrogates'  Courts,  county  treasurers  as  public 
administrators  paid  all  balances  of  intestate  estates  to  the  State 
Treasurer. 

From  the  portions  of  the  statute  of  1898  above  referred  to,  it 
is  apparent  that  the  intestate  funds  paid  into  the  city  treasury 
by  the  public  administrator  of  New  York  county  are  of  identically 
the  same  nature  as  intestate  funds  in  other  counties  paid  to  the 
State  Treasurer  if  next  of  kin  are  unknown  (Code  Civ.  Pro. 
§  2740)  and  to  the  county  treasurers,  if  there  are  next  of  kin  but 
their  whereabouts  is  unknown.  Code  Civ.  Pro.  §  2741.  Such 
funds  while  on  deposit  either  in  the  hands  of  the  State  Treasurer 
or  in  the  hands  of  a  county  treasurer  or  the  chamberlain  of  the 
city  of  New  York  belong  to  the  next  of  kin  of  the  intestate,  and 
provision  is  made  for  their  payment  out  to  such  persons  hy  order 
of  the  court  when  such  persons  appear.  Code  Civ.  Pro.  §§  2740- 
2741 ;  Laws  of  1898,  chap.  230,  §§  16,  17.  The  title  of  the  State 
to  such  moneys  by  so-called  escheat  is  always  conditional  on  the 
nonappearance  of  the  rightful  claimants,  and  so  such  moneys  con- 
stantly remain  funds  under  the  control  of  the  court  or  court  funds. 
People  ex  rel.  Evans  v.  Chapin,  101  N.  Y.  682 ;  People  v.  Keenan, 
110  App.  Div.  637,  540;  affd.,  185  N.  Y.  600. 

Assuming  with  reference  to  any  particular  intestate  estate,  that 
the  fact  has  once  been  established  that  there  are  no  next  of  kin, 
the  fundamental  principle  is  that  the  State  is  the  owner  of  all  the 
personal  property  of  the  intestate.  The  State  may  reserve  such 
funds  to  itself,  or  it  may  turn  them  over  to  a  subdivision  of  the 
State  in  which  they  were  collected,  or  the  State  may  release  its 
right  to  such  property  to  persons  who  have  a  moral  claim  upon 
the  funds.  As  was  said  in  Johnston  v.  Spicer,  107  N.  Y.  196, 
201 :  "  *  *  *  we  assume  it  to  be  the  law  in  this  State  that 
all  rights  of  property,  of  whatever  nature  they  may  be,  revert  to 
the  People  when  the  owner  dies  intestate,  and  there  is  a  failure 
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of  heirs  or  next  of  kin,  to  take  such  property.  We  believe  it  to 
be  the  established  rule  in  all  civilized  countries  that,  in  such  cases, 
the  property  of  a  resident  dying  intestate  without  heirs,  reverts 
to  the  Sovereign  or  State,  to  be  administered  for  the  general 
benefit  of  the  community  in  which  he  dies.  While  there  is  an 
absence  of  specific  statutory  authority  declaring  the  rights  of  the 
State  in  such  property,  it  is  believed  to  be  the  uniform  practice 
for  it  to  assume  by  force  of  natural  law,  the  control  of  such  prop- 
erty, and  to  administer  it  for  the  benefit  of  those  concerned,  and, 
in  the  absence  of  any  legal  heir,  to  appropriate  the  proceeds  to 
the  uses  of  the  State. 

"It  is  said,  in  4  Kent^s  Commentaries,  425,  'It  is  a  principle 
which  lies  at  the  foundation  of  the  right  of  property  that  if  the 
ownership  becomes  vacant,  the  right  must  necessarily  subside  into 
the  whole  community  in  whom  it  was  originally  vested  when 
society  first  assumed  the  elements  of  order  and  subordination.' 
*  *  *  With  reference  to  the  personal  estate  of  persons  dying 
intestate  without  next  of  kin,  it  appears  to  have  been  the  uniform 
practice  of  the  State  sinc^  its  organization  to  take  such  property, 
and  hold  it  either  for  the  benefit  of  the  community  at  large  or 
some  division  of  the  State,  or  to  be  returned  to  such  persons  as 
may  from  "considerations  of  natural  justice  and  equity  seem  to  the 
legislature  to  be  entitled  thereto." 

In  that  class  of  intestate  estates  in  New  York  county  in  which 
it  has  not  yet  been  established  that  there  are  no  next  of  kin,  the 
balances  in  the  city  treasury  still  belong  to  the  next  of  kin.  Neither 
the  city  nor  the  State  has  any  title  thereto,  and  neither  can  pro- 
ceed to  exercise  ownership  thereover.  In  that  class  of  cases  where 
it  has  been  established  that  there  are  in  fact  no  next  of  kin,  the 
State,  as  we  have  already  shown,  and  not  the  city,  succeeds  to  the 
property  by  so-called  escheat. 

So  far  then  as  the  city  of  New  York  may  claim  any  rights  in 

intestate  funds  in  its  possession,  the  question  presented  is,  has  the 

State  donated  to  the  city  of  New  York  that  portion  of  the  intestate 

funds  in  the  city  treasury  which  have  fallen  to  State  ownership  i 

Nowhere  in  the  act  of  1898  or  elsewhere  is  there  any  indication 
State  Dept.  Kept.— Vol.  10        33 
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that  the  city  has  been  bequeathed  such  funds.  Indeed  the  statute 
of  1898  (§  28),  as  did  its  predecessor  provision,  contained  in  the 
Revised  Statutes  (R.  S.  pt.  II,  tit  VI,  art.  I,  §  41),  indicates 
that  the  county  of  New  York  like  all  other  counties  is  perform- 
ing all  duties  with  respect  to  intestate  estates  merely  as  agent  for 
the  sovereign  State  and  not  in  its  municipal  corporate  capacity. 
Gunnison  v.  Board  of  Education,  176  N.  Y.  11 ;  County  of  Albany 
V.  Hooker,  204  id.  1;  Wadsworth  v.  Board  of  Supervisors,  217 
id.  484.  For  instance,  both  statutes  provide  that  for  certain 
neglects  of  the  public  administrator  of  the  county  of  New  York 
"he  shall  forfeit  five  hundred  dollars  to  be  recovered  by  the 
Attorney-General,  for  the  use  of  the  state." 

Furthermore  the  personal  property,  or  equitable  right  thereto, 
involved  in  the  case  of  Johnston  v.  Spicer,  107  N.  Y.  185,  was 
personal  property  in  the  county  of  New  York.  The  court  refers 
to  the  public  administrator  statute  applicable  to  that  county  and 
to  the  duty  of  the  public  administrator  to  pay  funds  into  the  city 
treasury  (p.  200),  and  states  that  the  property  of  intestates  admin- 
istered by  the  public  administrator  escheated  to  the  State  upon 
failure  of  next  of  kin.  There  is  no  suggestion  by  the  court  that 
the  city  of  New  York  has  become  the  owner  under  the  statute 
of  1898. 

We  conclude  that  the  moneys  in  possession  of  the  city  of  New 
York  under  the  provisions  of  the  statute  of  1898  and  earlier  stat- 
utes are  moneys  paid  into  court.  Some  portion  of  these  moneys 
may  belong  to  the  State.  No  portion  thereof  belongs  to  the  city. 
The  chamberlain  of  the  city  should  have  turned  over  and  should 
now  turn  over  to  the  State  Treasurer  all  sums  which  have  remained 
in  his  hands  for  twenty  years  pursuant  to  the  direction  to  that 
effect  contained  in  section  44  of  the  State  Finance  Law: 

"  §  44.  When  money  paid  into  covo't  to  he  paid  to  date  treas- 
urer,—  Whenever  any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hands  of  any  county  treasurer,  or  of  the  chamber^ 
lain  of  the  city  of  New  York,  for  the  period  of  twenty  years,  it 
shall  be  paid  over  by  such  officer  with  all  accumulations  of  interest 
thereon,  after  deducting  his  legal  fees,  to  the  treasurer  of  the  state 


Mattes  of  Intestate  Estates  515 


Attorney-General 


of  New  York.  The  said  treasurer  shall  pay  such  sura  to  the 
owner  or  owners  thereof  upon  the  presentation  to  him  of  the  war- 
rant of  the  comptroller  therefor.  The  comptroller  shall  draw  his 
warrant  for  such  sum  upon  the  presentation  to  him  of  an  order 
of  the  court  made  in  accordance  with  section  seven  hundred  and 
fifty-one  of  the  code  of  civil  procedure  and  upon  due  notice  to  said 
comptroller.'^ 

The  above  section  is  quite  broad  enough  to  cover  moneys  paid 
into  court  by  the  public  administrator  of  New  York  county. 
Enacted  first  by  chapter  661,  Laws  of  1892,  it  appeared  in  con- 
nection with  certain  amendments  to  the  Code  relative  to  moneys 
paid  into  court,  but  was  not  enacted  as  an  amendment  to  the  Code 
presumably  because  its  application  was  intended  to  be  broader 
than  the  application  of  the  sections  of  the  Code  and  was  to  include 
all  moneys  paid  into  court  whether  under  the  provisions  of  the 
Code  or  by  direction  of  any  other  statute.  The  provision  found 
its  way  into  the  State  Finance  Law  in  the  consolidation  of  1909. 
At  the  time  of  the  enactment  of  the  substance  of  section  44  of  the 
State  Finance  Law,  by  the  statute  of  1892,  the  Consolidation  Act 
of  the  city  of  New  York  (Laws  of  1882,  chap.  410,  §§  215-249) 
and  amendments  thereto  covered  the  duties  of  the  public  adminis- 
trator, which  so  far  as  this  discussion  is  concerned  were  the  same 
as  those  appearing  later  in  the  statute  of  1898. 

Additional  support  for  our  conclusion  that  these  intestate  funds 
in  the  hands  of  the  city  chamberlain  are  court  funds  and  should 
be  turned  over  to  the  State  Treasurer,  is  found  in  section  754 
of  the  Code,  also  in  Throop's  Code  of  1877,  which  enacts  that  the 
provisions  of  the  Code  relative  to  moneys  paid  into  court  (includ- 
ing Surrogate's  Court  funds.  Code,  §  2669)  shall  apply  to  the 
chamberlain  of  the  city  of  New  York : 

"  §  754.  These  provisions  applicable  in  New  York  to  the  cham- 
berlain. Each  provision  of  this  title,  relating  to  a  county  treas- 
urer, applies  to  the  chamberlain  of  the  city  of  New  York,  with 
respect  to  money  paid  into  court,  in  an  action  triable  in  the  city 
and  county  of  New  York,  or  with  respect  to  money,  or  a  bond, 
mortgage  or  other  security,  or  public  stock,  representing  money 
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paid  into  court;  except  where  special  provision,  with  respect  to 
the  same,  is  otherwise  made  by  law." 

I  may  add  that  I  am  unable  to  comprehend  why  these  moneys 
were  not  considered  court  funds  and  demand  made  for  their 
payment  to  the  State  Treasurer  in  1906  under  the  order  in  the 
case  of  People  v.  Keenan,  110  App.  TXv.  537;  aflPd.,  185  N.  Y. 
600,  which  directed  that  the  city  chamberlain  forthwith  pay  over 
to  the  Treasurer  of  the  State  any  and  all  sums  of  money  hereto- 
fore paid  into  court  in  the  counties  of  New  York,  Kings  and 
Bichmond  which  have  remained  (unclaimed)  for  twenty  years. 

Authority  to  exercise  acts  of  ownership  over  balances  in  these 
intestate  funds,  which  the  city  purports  to  find  in  section  237  of 
its  charter,  does  not  exist.  That  section  sanctions  only  the  transfer 
of  unexpended  appropriations  from  one  city  fund  to  another. 
Intestate  funds  are  held  in  trust  and  have  not  been  raised  or  appro- 
priated by  the  city;  and  could  not  be  appropriated  by  the  city 
for  the  reason  as  we  have  said,  that  ihey  are  trust  property  for 
unknown  next  of  kin  and  revert  to  the  State  eventually  if  no  next 
of  kin  are  found. 

The  city  is  of  the  impression  that  its  only  duty  in  connection 
with  intestate  funds  is  to  retain  in  such  accounts  sufficient  sums 
to  pay  any  claim  which  may  be  established  against  them,  and  that 
the  remainder  belongs  to  the  city.  In  the  first  place  we  do  not  see 
how  the  amount  of  possible  claims  can  be  ascertained  in  view  of 
the  fact  that  there  is  no  limitation  upon  the  time  within  which 
claims  may  be  presented,  and,  secondly,  the  Legislature,  conceding 
it  has  the  power,  has  not  yet  authorized  the  State  Treasurer,  much 
less  the  city  of  New  York,  to  assume  governmental  ownership  of 
intestate  funds  by  charging  off  balances  remaining  in  the  accounta 

The  city  of  New  York  should  turn  over  to  the  State  Treasurer 
balances  of  "  intestate  estates  "  from  New  York,  Kings,  Queens 
and  Richmond  counties  which  have  remained  in  the  hands  of  the 
chamberlain  for  twenty  years. 
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In  the  Matter  of  the  Limitations  op  Authobitt  in  thb  State 
Hospital  Commission  or  Other  Public  Officers  to  Allow  the 
Withdrawal  of  a  Bid  by  a  Contractor. 

(Dated  February  15,  1917) 

Where  a  contractor  is  responsible  no  State  officer  can  legaUy  permit  him  to 
withdraw  his  bid  or  return  to  him  a  certified  check. 

There  is  no  authority  vested  in  the  State  Hospital  Commission  or 
other  State  ofiScers  to  idlow  a  eontractor  to  withdraw  his  bid  and  have 
his  certified  cheok  returned  on  account  of  having  made  a  mistake  in 
making  his  bid. 

The  State  Hospital  Commission  submitted  a  request  for  an 
opinion  as  to  whether  in  the  case  of  a  responsible  bidder  there  was 
any  authority  for  the  Commission  to  allow  him  to  withdraw  his 
bid  and  have  his  certified  check  returned  on  the  grounds  of  mis- 
take as  to  his  figures. 

WooDBUBY,  Attorney-General. —  W.  F.  Martin  &  Co.  were  the 
lowest  bidders  for  the  construction  of  an  addition  to  the  Livingston 
building  at  the  Rochester  State  Hospital.  Said  company  filed  with 
their  bid  a  certified  check  to  the  amount  of  $850  and  now  ask  to 
be  relieved  from  entering  into  a  contract  for  such  work  as  they 
claim  to  have  made  a  mistake  in  the  computation  upon  which  the 
bid  was  based,  and  also  claim  that  their  bid  of  $16,383  was 
$3,058  less  than  it  would  have  been  if  no  error  had  been  made  in 
the  computation. 

The  company  has  shown  very  clearly  that  a  mistake  was  made, 
and,  while  it  would  give  me  great  pleasure  to  advise  you  that  you 
have  the  authority  to  allow  them  to  withdraw  their  bid  and  sur- 
render to  them  the  check  of  $850, 1  cannot  do  so  without  reversing 
several  former  rulings  which  have  been  made  by  this  Department 
and  running  counter  to  the  statute.  It  was  held  by  Attorney- 
General  O'Malley  (Report  of  1910,  p.  609)  that,  strictly  speaking, 
neither  the  State  Architect  or  the  Commissioner  in  Lunacy  had 
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the  right  to  allow  the' lowest  bid  if  made  by  a  responflible  bidder, 
to  be  withdrawn  and  check  returned.  In  that  particular  case  he 
held  that  in  consideration  of  the  financial  condition  of  the  bidder, 
and  the  time  required  by  him  for  the  completion  of  the  work, 
and  the  imperative  necessity  of  the  completion  of  the  building  at 
an  early  date,  the  Commission  would  have  the  right  under  the 
general  reservation  "to  reject  any  and  all  bids"  to  reject  that 
particular  bid  if  the  Commission  was  satisfied  that  such  action 
would  be  for  the  best  interests  of  the  State.  There  is  nothing 
in  the  papers  before  me  to  indicate  that  these  bidders  are 
irresponsible  ot  that  any  other  sufficient  reason  exists  for  the 
rejection  of  the  bid  except  to  do  a  favor  to  the  contractors. 

A  very  similar  condition  arose  in  1911,  when  it  was  claimed 
by  Collins  Bros,  that  they  had  made  a  mistake  of  $8,000  in 
making  their  estimate  for  the  construction  of  two  cottages  at 
Valatie  and  they  asked  to  have  the  above  amount  added  to  their 
bid.  Attorney-General  Carmody,  in  report  of  1911,  at  page  660, 
advised  the  Superintendent  of  Prisons,  as  follows : 

"  The  lowest  bidders  have  asked  to  have  added  to  their  bid 
eight  thousand  dollars,  giving  as  a  reason  that  they  made  a  mistake 
in  making  up  the  estimate,  t.  e,,  instead  of  doubling  the  mason 
work  on  the  cottages  they  included  only  the  mason  work  for  one 
cottage. 

"The  bid,  upon  its  face,  complies  in  all  respects  with  the 
conditions  of  the  proposal.  It  is  a  legal  bid  which  the  Super- 
intendent of  Prisons  has  a  right  to  accept,  and  with  which  he 
may  require  compliance. 

"  Under  no  circumstances  has  the  Superintendent  the  right  to 
add  to  the  bid  of  Collins  Brothers  as  requested.  He  does  have 
the  right,  however,  if  he  deems  it  to  the  best  interest  of  the  State, 
to  reject  all  bids  and  return  the  deposits  to  the  respective  bidders. 

"  If  he  resolves  this  question  against  rejection,  then,  under  the 
circumstances  here  presented,  it  is  my  opinion  that  he  would  not 
be  justified  in  rejecting  this  bid,  but  should  notify  the  bidders  of 
its  acceptance  and  request  execution  of  the  contract" 

I  fully  concur  with  the  opinion  of  my  predecessors.    Under  date 
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of  February  7,  1916,  I  advised  the  State  Architect  that  the  Ford 
Company,  which  claimed  that  an  error  had  been  made  in  its 
proposal,  could  not  be  allowed  to  withdraw  its  bid.  To  adopt 
any  other  rule  would  lead  to  endless  trouble  and  annoyance,  for 
every  contractor  who  should  find,  after  he  had  made  his  bid, 
that  it  would  not  be  advantageous  or  profitable,  or  that  he  had 
under-estimated  the  cost  of  the  work,  would  be  importuning  the 
Commission  for  relief  and  it  would  frequently  be  found  difficult  to 
distinguish  between  honest  and  dishonest  representations.  The 
only  safe  and  legal  course  to  pursue  is  to  hold  a  contractor  to  his 
own  figures  and  unless  the  best  interests  of  the  State' would  be 
promoted  by  a  rejection  of  the  bid,  to  compel  him  to  carry  out 
the  contract  which  he  has  made  or  suffer  a  forfeiture  of  his  check. 

The  courts  have  frequently  relieved  parties  from  the  con- 
sequences of  their  mutual  mistakes, —  and  it  was  held  in  Harper 
Inc.  V.  City  of  Newburgh,  159  App.  Div.  695,  that  a  court  of 
equity  had  the  power  to  rescind  a  contract  for  the  mistake  of  one 
party  only, —  but  I  do  not  know  of  any  authority  vested  in  the 
administrative  and  executive  officers  of  the  State  to  consent  to  a 
rescision  of  a  contract  by  allowing  a  bid  to  be  withdrawn  in  the 
awarding  of  contracts  to  the  lowest  responsible  bidders  unless  the 
best  interests  of  the  State  would  justify  such  course. 

I  do  not  doubt  the  genui)ieness  of  the  representations  made  by 
W.  F.  Martin  &  Co.  and  I  appreciate  that  by  a  refusal  to  allow 
them  to  withdraw  their  bid  they  will  incur  a  loss  of  either  the 
certified  check  of  $850,  or  a  still  greater  loss  in  the  fulfillment  of 
their  contract,  but  to  grant  the  relief  asked  for  will  involve  the 
expense  of  a  readvertisement,  delay  in  the  work,  the  probability 
of  a  considerable  increase  in  the  contract  price,  and  a  violation 
of  the  plain  mandate  of  the  statute. 

I  do,  therefore,  advise  you  that  the  contract  should  be  tendered 
to  W.  F.  Martin  &  Co.  at  the  figures  named  in  its  proposal,  and 
if  they  should  decline  to  execute  the  same,  that  their  check  be 
declared  forfeited  and  new  bids  asked  for. 
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Education  Law,  Abticlb  12  —  Election  Law,  Sections  139, 
319  —  Town  Law,  Section  170,  as  to  Certain  Fees  and 
Expenses  of  Town  Clerk 

(Dated  October  16,  1916) 

Town  clerk's  expenses  for  postage  —  compensation  for  services  required  by 
the  Election  Law  —  how  reimbursed  for  expenses. 

In  the  absence  of  special  statute,  a  town  clerk  in  a  town  having  an 
assessed  valuation  of  less  than  $5,000,000  is  not  entitled  to  be  reimbursed 
for  expenses  for  postage. 

A  town  clerk  is  entitled  to  a  reasonable  compensation  for  his  services 
in  carrying  out  the  provisions  of  the  Election  Law,  to  be  fixed  by  the 
other  members  of  the  town  board. 

Although  the  statute  is  silent  on  the  subject  of  expenses  incurred  by  a 
town  clerk  in  connection  with  services  required  by  the  Election  Law,  it 
is  believed  the  members  of  the  town  board  should  consider  the  same  in 
fixing  the  compensation  and  allow  a  sum  which  will  compensate  for  both 
services  and  expenses.  . 

J.  E.  Vickery,  town  clerk,  Scotia,  N.  Y.,  submitted  a  state- 
ment of  fact  and  inquiries  based  thereon  as  follows : 

"The  town  of  Qlenville,  Schenectady  county,  N.  Y.,  is  a 
town  having  a  population  of  more  than  5,000  and  an  assessed 
valuation  of  less  than  $6,000,000, 

"  (1)  If,  in  the  discharge  of  my  official  duties,  I  am  obliged  to 
expend  moneys  for  postage,  is  the  amount  so  expended  a  charge 
against  the  town  ? 

"  (2)  If  the  town  board  persists  in  refusing  to  fix  my  compen- 
sation for  services  required  under  the  Election  Law,  am  I  entitled 
to  a  per  diem  compensation  ? 

"  (3)  When  engaged  in  the  duty  of  delivering  primary  and 
election  supplies  am  I  entitled  to  transportation  charges?^' 

Travis,  Comptroller. —  That  nothing  is  a  legal  charge  against 
a  town  unless  it  be  made  so  by  statute,  is  an  elementary  proposi- 
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tion  of  law.  We  may  also  assume,  as  is  said  by  McQuillin  in  his 
work  on  Municipal  Corporations,  volume  2,  page  1136,  that 
"  Generally  speaking,  a  municipal  corporation  will  not  be  liable 
for  expenses  incurred  by  its  officers  and  employees  unless  they 
were  duly  authorized  and  made  in  the  manner  prescribed  by  law/' 

In  determining  what  are  municipal  charges,  the  practice  or 
custom  prevailing  counts  for  nothing.  The  question  presented 
must  be  determined  by  an  examination  of  the  statutes.  Matter 
of  Eogowski  V.  Brill,  74  Misc.  Eep.  472.  It  is  incumbent  upon 
the  person  presenting  a  claim  against  a  town  to  point  out  the 
statute  which  makes  it  a  charge  against  the  town.  Morrison  v. 
Town,  89  Hun,  52;  Matter  of  Town  of  Hempstead,  36  App. 
Div.  837. 

I  can  find  no  statute  and  have  been  referred  to  none  which 
expressly,  or  by  necessary  implication,  makes  the  expense  of 
postage  incurred  by  the  town  clerk  a  charge  upon  the  town 
generally.  On  the  contrary,  I  find  that  subdivision  2  of  section 
170  of  the  Town  Law,  as  amended  in  1914,  provides  that  in 
certain  towns  the  town  board  may  authorize  such  an  expense  to 
be  a  town  charge.  Glenville  is  not  such  a  town.  Under  the 
familiar  rule  that  the  inclusion  of  one  is  the  exclusion  of  another, 
I  am  constrained  to  believe  that  in  the  town  of  Olenville  postage 
expenses  incurred  by  the  town  clerk  are  not  legal  charges  against 
the  town. 

There  is  at  least  one  exception  to  this  rule.  Article  12  of  the 
Education  Law  imposes  thirteen  separate  and  distinct  duties  upon 
the  town  clerk,  and  by  section  341  of  that  act  his  necessary 
expenses  and  disbursements  are  made  a  charge  against  the  town. 
If,  therefore,  in  the  performance  of  the  duties  imposed  upon  him 
by  article  12  of  the  Education  Law,  the  town  clerk  actually  and 
necessarily  expends  any  sum  for  postage,  he  is  entitled  to  reim- 
bursement from  the  town. 

It  may  be  that  other  provisions  of  law,  not  known  to  me,  appli- 
cable to  specific  duties  imposed  upon  town  clerks,  also  contain 
similar  provisions.    Therefore,  my  answer  to  inquiry  No.  1  is  in 
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the  negative,  unless  a  provision  of  law  be  found  authorizing  the 
expense  to  be  charged  against  the  town. 

Concerning  the  second  inquiry,  section  139  of  the  Election 
Law  reads  in  part  as  follows:  "The  town  clerk  of  each  town 
shall  be  paid  by  such  town  a  reasonable  compensation  for  his 
services  in  carrying  out  the  provisions  of  this  chapter,  to  be  fixed 
by  the  other  members  of  the  town  board." 

No  time  is  fixed  within  which  the  town  board  must  so  fix  the 
compensation  of  the  town  clerk.  It  may  be  and  quite  likely  is 
true  that  the  town  board  can  act  more  intelligently  in  fixing  such 
compensation  after  the  services  have  been  performed.  The  town 
clerk  will  risk  nothing  by  performing  the  services  without  his 
compensation  therefor  having  been  first  fixed,  because  the  law 
provides  that  he  shall  be  entitled  to  "  a  reasonable  compensation." 

If  the  town  board  n^lects  to  fix  the  compensation  within  a 
reasonable  length  of  time,  it  may  be  compelled  to  do  so  by 
mandamus. 

It  is  believed  to  be  the  duty  of  the  town  clerk  to  keep  accurate 
account  of  all  services  rendered  by  him  pursuant  to  the  Election 
Law,  and,  if  the  town  board  does  not  sooner  fix  his  compensation 
therefor,  he  may  present  an  itemized  account  to  the  town  board 
at  the  meeting  held  on  Thursday  preceding  the  annual  meeting 
of  the  board  of  supervisors.  His  account  should  contain  a  state- 
ment of  the  several  services  performed  and  a  reasonable  charge 
therefor. 

Should  the  town  board  then  neglect  or  refuse  to  fix  his  com- 
pensation at  a  reasonable  amount,  or  to  audit  the  claimd  presented, 
the  clerk  will  have  an  appropriate  remedy  either  by  ma;ndamus, 
certiorari,  or,  under  certain  conditions,  a  suit  at  law. 

Quite  likely  the  per  diem  compensation  of  the  town  clerk  will 
afford  some  guide  in  determining  ^'  a  reasonable  compensation  " 
to  be  allowed  to  him.  I  do  not  believe,  however,  that  the  per 
diem  rate  is  necessarily  the  basis  for  recovery. 

I  therefore  answer  the  second  inquiry  in  the  negative  and  add 
that  the  town  clerk  will  be  entitled  to  "a  reasonable  compensation" 
whether  or  not  the  town  board  has  fixed  it. 
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Bespecting  the  third  inquiry,  that  which  has  already  been  said 
in  answer  to  the  first  is  to  a  very  great  extent  applicable. 

The  statute  is  silent  on  the  subject  of  the  expenses  of  the  town 
clerk.  I  am  of  the  opinion  that  when  the  Legislature  used  the 
words  '^  a  reasonable  compensation  "  in  section  319  of  the  Eleo* 
tion  Law,  it  had  in  mind  the  obligations  imposed  upon  the  town 
clerk  by  that  act  and  intended  that  the  town  board  would  allow 
him  such  a  sum  as  would  compensate  him  for  the  time  spent  as 
well  as  the  expensee  incurred. 

Therefore,  in  answering  this  inquiry,  I  say  that  the  clerk 
should  furnish  the  town  board  with  information  concerning  the 
amount  expended  in  performing  his  duties  under  the  Election 
Law,  and  that  the  town  board  should  consider  that  as  one  of  the 
elements  in  fixing  his  compensation  for  services  under  that  act. 


Town  Law,  Section  85,  as  to  Justices  of  the  Peace  and  Their 

Compensation 

(Dated  October  23,  1916) 

Mileage  wlien  on  town  business  not  allowed  to  justices  in  certain  towna. 

Justices  of  the  peace  are  not  entitled  to  mileage  when  transacting 
business  for  the  town,  but,  in  towns  having  a  population  of  6,000  or 
more  and  an  assessed  valuation  of  more  than  $5,000,000,  may  be  reim- 
bursed for  traveling  expenses. 

Alonzo  Smith,  justice  of  the  peace,  Wallkill,  N.  Y.,  submitted 
an  inquiry  as  to  whether  a  justice  of  the  peace  of  a  town  in  Ulster 
county  having  a  population  of  less  than  5,000  is  entitled  to  mileage 
"  when  transacting  business  for  the  town." 

Travis,  Comptroller. — ^A  town  is  a  municipal  corporation.  It  is 
an  elementary  principle  of  law  that  nothing  is  a  charge  against  a 
municipal  corporation  unless  it  be  made  so  by  statute.  McQuillin 
in  his  work  on  Municipal  Corporations,  volume  2,  at  page  1136, 
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says:  ''Generally  speaking  a  mnnicipal  corporation  will  not  be 
liable  for  expenses  incurred  by  its  officers  and  employees  unless 
they  were  duly  authorized  and  made  in  the  maimer  prescribed  by 
law." 

It  was  held  in  Morrison  v.  Town,  89  Hun,  52,  and  in  Matter  of 
Town  of  Hempstead,  36  App.  Div.  337,  that  it  is  incumbent  upon, 
the  person  presenting  a  claim  against  a  town  to  make  clear  that  it 
is  in  all  respects  a  legal  charge  and  authorized  by  some  statute.  I 
can  find  no  law  and  have  been  referred  to  none  which  expressly  or 
by  necessary  implication  fixes  or  allows  to  a  justice  of  the  peace  or 
to  any  other  town  officer  a  rate  of  mileage  to  be  allowed  and  paid 
for  traveling  on  official  business.  Neither  is  there,  so  far  as  I  can 
find,  any  provision  of  law  which  authorizes  the  payment  of 
expenses  necessarily  incurred  by  town  officers,  other  than  the  town 
superintendent  of  highways  and  the  health  officer,  while  traveling 
in  the  transaction  of  the  business  of  the  town  in  towns  having  a 
population  of  less  than  5,000  and  an  assessed  valuation  of  less 
than  $5,000,000. 

The  rule  is  however  different  as  to  towns  having  a  population 
of  more  than  5,000  and  an  assessed  valuation  of  more  than 
$5,000,000,  as  will  appear  from  subdivision  2  of  section  170  of  the 
Town  Law,  as  amended  in  1914.  In  towns  of  that  class  the  town 
boarji  of  the  town  may  authorize  as  expenses  of  the  town,  "  the 
actual  and  necessary  expenses  of  such  town  officers  for  vehicles 
hired,  traveling  expenses,  (^ce  work,  janitor  service,  light,  heat, 
telephone,  furniture,  stationery  or  supplies." 

The  compensation  of  a  justice  of  the  peace  is  fixed  by  section  85 
of  the  Town  Law  at  two  dollars  per  day  for  each  day  actually 
and  necessarily  devoted  to  the  service  of  the  town  except  that  boards 
of  supervisors  may  fix  a  higher  rate  of  compensation  not  exceeding 
four  dollars  per  day.  The  compensation  so  provided  by  or  pur^ 
suant  to  section  85  of  the  Town  Law  is  intended,  I  believe,  to 
cover  all  expenses  incurred  in  the  performance  of  official  duties 
except  in  the  class  of  larger  towns  already,  mentioned. 

On  April  20,  1911,  the  Attorney-General  in  a  written  opinion 
held  that  supervisors  and  justices  of  the  peace  are  not  entitled  to 
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mileage  for  attendance  at  meetings  of  the  town  board.  That 
opinion,  I  believe,  is  controlling  in  this  case.  I^  therefore,  answer 
the  inquiry  in  the  negative. 


Town  Law,  Sections  98,  133 — Audits  by  Town  Boards  and 

Boards  of  Town  Auditors 

(Dated  October  31,  1916) 

Payment  of  claims  against  the  town  board  upon  certificates  of  audit 

Sections  98  and  133  of  the  Town  Law  are  controlling,  and  there  is  no 
authority  to  the  clerk  of  the  board  of  supervisors  to  draw  and  sign  orders 
on  the  various  supervisors  of  the  several  towns  of  the  county  for  the 
payment  of  all  town  charges  upon  the  audit  of  the  town  board  of  auditors. 

F.  W.  Hamer,  clerk  of  the  board  of  supervisors,  Lacona,  Oswego 
county,  N.  Y.,  submitted  a  statement  of  facts  and  an  inquiry  based 
thereon  as  follows: 

"  In  a  certain  county  the  custom  has  prevailed  for  many  years 
for  the  clerk  of  the  board  of  supervisors  to  draw  and  sign  orders 
on  the  various  supervisors  of  the  different  towns  of  the  county  for 
the  payment  of  all  town  charges  as  audited  by  the  board  of 
auditors  of  the  several  towns  thereby  entailing  a  large  amount  of 
additional  work  for  the  clerk  of  the  board  of  supervisors  to 
perform." 

Tea  VIS,  Comptroller. —  Iff  the  procedure  described  in  the  state- 
ment of  facts  legal  and  if  not,  what  is  the  correct  procedure  ? 

Under  the  provisions  of  the  Town  Law  there  is  no  difference 
relative  to  the  procedure  to  be  followed  after  the  audit  of  accounts 
or  claims  by  a  board  of  town  auditors  from  that  which  should  be 
followed  after  the  audit  of  accounts  or  claims  against  the  town  by 
the  town  board. 

Section  133  of  the  Town  Law  provides  for  a  meeting  of  the  town 
board  for  auditing  purposes.  The  time  of  meeting,  manner  of 
presentation  of  claims,  special  restrictions  relative  to  claims,  etc., 


526  State  Department  Repobts 


Comptroller 


are  set  forth.    Then  the  following  excerpt  therefrom  outlines  the 
procedure  to  be  followed  after  action  has  been  taken  by  the  board. 

"  If  any  account  is  wholly  rejected,  the  board  shall  make   a 
certificate  to  that  effect,  signed  by  at  least  a  majority  of  them,  and 
file  the  same  in  the  office  of  the  town  clerk.     If  the  account   is 
allowed,  wholly  or  in  part,  the  bocird  shall  make  a  certificate   to 
that  effect,  signed  by  at  least  a  majority  of  them,  and  if  allowed 
only  in  part  they  shall  state  in  the  certificate  the  items  or  parts 
of  items  allowed,  and  the  items  or  parts  of  items  rejected,  and 
shall  cause  a  duplicate  of  every  certificate  allowing  an  account, 
wholly  or  in  part,  to  be  made.    One  of  which  duplicates  shall  bo 
delivered  to  the  town  clerk  of  the  town  to  be  kept  on  file  for  the 
inspection  of  any  of  the  inhabitants  of  the  town;  and  the  other 
shall  be  delivered  to  the  supervisor  of  the  town  to  be  by  him  laid 
before  the  board  of  supervisors  of  the  county  at  their  annual  meet- 
ing.   The  board  of  supervisors  shall  cause  to  be  levied  and  raised 
upon  the  town  the  amount  specified  in  the  certificate  in  the  same 
manner  as  they  are  directed  to  levy  and  raise  other  town  charges." 

It  is  a  well-settled  principle  of  law  that  the  statute  which  limits 
a  thing  to  be  done  in  a  particular  form  implies  a  negative.  In 
other  words,  when  specific  direction  is  prescribed,  it  shall  not  be 
done  otherwise.  It  has  also  been  held  that  where  the  law  fixes  one 
mode  of  payment,  it  excludes  all  others.  Barber  v.  Town  of  Oswe- 
gatchie,  10  N.  Y.  Supp.  834. 

The  Town  Law  provides,  as  heretofore  indicated,  that  for  each 
claim  audited  a  separate  certificate  shall  be  issued  by  the  town 
board  in  duplicata  One  of  these  certificates  of  audit  ^all  be 
filed  with  the  town  clerk  as  a  public  record,  subject  to  the  inspec- 
tion of  any  person  interested  and  the  other  shall  be  filed  with  the 
supervisor  and  constitute  a  basis  for  tax  levy  and  payment. 

The  moneys  levied  by  the  board  of  supervisors  for  the  payment 
of  town  charges  are  required  to  be  paid  by  the  town  collectors  to 
the  supervisors  of  the  several  towns.  Under  section  98  of  liie 
Town  Law  the  supervisor  of  each  tovni  is  required  to  receive  and 
disburse  all  moneys  raised  therein  for  defraying  town  charges, 
except  those  raised  for  the  support  of  the  poor.     The  statute  is 
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silent  as  to  the  exact  method  to  be  followed  bj  the  supervisor  in 
paying  the  town  claims.  He  may  issue  his  check  as  supervisor 
payable  at  the  bank  where  the  deposit  of  town  funds  is  made,  or 
he  may  issue  scrip  payable  at  a  date  after  taxes  have  been  col- 
lected. When  the  latter  plan  is  followed,  the  board  of  supervisors 
may,  by  appropriate  resolutions,  authorize  the  various  collectors 
to  accept  such  scrip  and  apply  the  same  to  the  payment  of  taxes. 
I  therefore  conclude  that  the  practice  described  in  the  statement 
of  facts  is  without  warrant  in  law  and  that  recourse  must  be  had 
for  proper  procedure  to  sections  98  and  133  of  the  Town  Law  and 
logical  deductions  to  be  drawn  therefrom* 


In  the  Matter  of  Prepari:^g  Assessment  Rolls  as  Provided  by 

the  Tax  Law,  Sections  20  and  39 

(Dated  November  2,  1916) 

Method  of  ascertaining  assessments  —  number  of  hours  constituting  a  day's 
work. 

Agaessors  are  permitted  under  the  amendment  to  the  Tax  Law  passed 
in  1916,  to  begin  the  preparation  of  assessment-rolls  at  any  time  after 
January  first.  The  statute  does  not  specify  the  number  of  hours  consti- 
tuting a  day's  work  for  town  officers. 

Edgar  L.  Lewis,  Supervisor,  town  of  Huntington,  Suffolk 
county,  submitted  a  statement  of  facts  and  inquiries  based  thereon 
as  follows: 

"  The  assessors  in  the  town  of  Huntington,  Suffolk  county,  have 
completed  the  assessment^roU  of  1916  and  have  filed  same  in  the 
ofiice  of  the  town  clerk.  The  terms  of  ofiice  of  the  assessors,  except 
one  elected  for  four  years,  expire  on  April  1,  1917. 

"  Firai.  Have  the  assessors  any  authority  to  begin  the  prepa- 
ration of  the  assessment-roll  for  1917  before  April  1,  1917?  In 
other  words,  have  the  assessors  any  work  to  do  until  after  April 
first  next? 

"  Second.  How  many  hours  constitute  a  day  entitling  any 
town  officer  to  charge  for  a  day's  work  ?  '* 
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Travis,  Comptroller. —  In  answering  the  first  inquiry,  I  call 
attention  to  section  20  of  the  Tax  Law,  as  amended  in  1916,  which 
is  in  part  as  follows:  ^^Ascertaining  facts  for  assessment.  The 
assessors  in  each  tax  district  shall  annually,  between  January  first 
and  July  first,  ascertain  by  diligent  inquiry  all  the  property  and 
the  names  of  all  the  persons  taxable  therein." 

Formerly  assessors  had  no  authority  to  begin  work  until  May 
first,  but,  as  will  be  observed,  the  date  has  been  changed  and  work 
may  now  be  started  at  any  time  after  January  first. 

For  a  specific  reply  to  the  inquiry,  my  answer  is  that  assessors 
not  only  may  begin  work  on  the  1917  assessment-rolls  immediately 
after  January  first,  but,  because  of  conditions  in  Suffolk  county, 
ought  to  begin  work  as  soon  thereafter  as  practicabla  Section  39 
of  the  Tax  Law  requires  the  filing  of  the  completed  assessment- 
roll  in  the  office  of  the  town  clerk  on  or  before  the  fifteenth  day  of 
September,  unless  the  board  of  supervisors,  under  authority  of 
the  same  section,  shall  permit  the  filing  at  a  later  date. 

In  a  report,  not  yet  filed,  of  a  recent  examination  of  the  affairs 
of  Suffolk  county,  the  examiners  show  that  seldom,  if  ever,  are 
the  assessment-rolls  delivered  to  the  board  of  supervisors  until 
after  the  amount  of  the  levy  is  determined.  This  condition  of 
affairs  ought  to  be  remedied  and  the  assessors  should  make  an 
effort  to  complete  the  rolls  within  the  time  prescribed  by  the 
statute. 

My  reply  to  your  second  inquiry  is  that  ihe  law  does  not  pre- 
scribe the  number  of  hours  per  day  a  town  officer  must  work  to 
entitle  him  to  charge  for  a  day's  service.  Under  section  85  of 
the  Town  Law,  town  officers  are  entitled  to  compensation  "for 
each  day  actually  and  necessarily  devoted  by  them  to  the  service  oi 
the  town  in  the  duties  of  their  respective  office." 

The  claim  for  service  must  be  audited  by  the  town  board  or 
board  of  town  auditors.  It  must  be  made  out  in  items,  verified 
by  claimant  and  should  show  the  nature  or  character  of  the  ser- 
vices rendered* 
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In  the  Matter  of  the  Pbovisions  of  thb  Oleaw  City  Chabtbb 
(Laws  of  1915,  Chapter  535)  Sections  5,  22  and  134,  Eelative 
to  Contracts  with  the  City  by  a  City  Officer 

(Dated  November  9,  1916) 

An  asseuor  of  the  dty  of  Olean  ia  an  elective  dty  officer  and  as  such  cannot 
be  interested  in  any  city  contract. 

The  employment  of  a  city  assesBor  as  a  sewer  inspector  paid  by  the 
city  is  contrary  to  the  prohibition  contained  in  section  3  of  the  General 
City  Law.  There  is  no  repugnance  between  the  local  charter  and  the 
General  Law,  although  the  language  is  not  exactly  identical 

J.  F.  Consedine,  City  Auditor,  Olean,  N.  Y.,  submitted  a  state- 
ment of  fact  and  an  inquiry  based  thereon  as  follows : 

"An  assessor  of  the  city  of  Olean  was  employed  by  the  street 
department  as  an  inspector  of  sewers.  Claim  was  made  for  wages. 
The  claim  was  disallowed  by  the  city  auditor  for  the  reason  that 
the  assessor  was  an  officer  of  the  city ;  that  his  employment  was  a 
contract  between  him  and  the  city ;  that  the  compensation  for  such 
employment  was  paid  from  the  city  treasury,  and  that  such  con- 
tract was  violative  of  the  General  City  Law  and  the  provisions  of 
the  city  charter. 

"  May  an  officer  of  the  city  of  Olean  be  lawfully  employed  by 
the  street  department  of  such  city  as  an  inspector  of  sewers?  '^ 

T&Avis,  Comptroller  —  The  cily  of  Olean,  like  other  cities  of 
the  third  class,  is  operating  under  a  special  charter.  See  Laws  of 
1916,  chap.  535.  An  assessor  iis  an  elective  officer  of  the  city 
(§  5)  and  receives  compensation  at  the  rate  of  three  dollars  and 
fifty  cents  for  each  day  actually  and  necessarily  employed  in  the 
duties  of  his  office  (§  22).  Section  184  of  the  charter  reads  as 
follows :  "  No  officer  of  the  city  of  Olean  who  is  authorized  to 
sell  or  lease  any  property  or  make  any  contract  in  his  official 
capacity  or  take  part  in  making  such  sale,  lease  or  contract^  shall 
State  Dkpt.  Reft.— Vol.  10       34 
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be  or  become  interested  individually  in  Buch  sale,  lease  or  contract 
directly  or  indirectly/' 

This  provision  of  the  city  charter  differs  somewhat  from  the 
related  provision  contained  in  the  General  City  Law,  section  3, 
In  so  far  as  that  section  is  applicable,  it  reads :  "  nor  shall  the 
mayor  or  any  alderman,  school  commissioner  or  other  public  officer 
of  any  city  be  directly  or  indirectly  interested  either  as  principal, 
surety  or  otherwise,  in  any  contract,  the  expense  or  consideration 
whereof  is  payable  out  of  the  city  treasury." 

As  I  read  the  two  statutes,  I  see  no  repugnancy  between  the 
local  and  the  general  law.  All  that  is  provided  in  the  city  charter 
provision  is  included  within  the  wording  of  the  general  statute. 
The  general  law  simply  adds  to  and  supplements  the  provisions 
of  the  charter.  The  two  statutes  being  reconcilable,  both  should 
be  given  effect ;  this  regardless  of  whether  or  not  the  local  act  was 
enacted  last    Lewis's  Suth.  Stat.  Const.  532. 

Dillon,  in  his  work  on  municipal  corporations  (§  773),  states 
very  clearly  the  general  rules  applicable  to  this  subject  He  says : 
"At  common  law  *  *  *  it  is  now  established  beyond  question 
that  a  contract  made  by  an  officer  of  a  municipality  with  himself, 
or  in  which  he  is  interested,  is  contrary  to  public  policy  and  tainted 
with  illegality  *  *  *.  The  statutory  prohibition  is  frequently 
so  wide  in  its  terms  as  to  prohibit  any  officer  from  contracting 
with  the  municipality  whether  he  takes  part  in  the  making  of  the 
contract  or  not." 

The  courts,  in  stating  the  common-law  rule,  agree  that  in  the 
absence  of  a  statute  all  contracts  of  a  city  with  its  officials  are 
illegal,  where  the  officials  in  any  way  control  or  influence  the 
making  thereof  on  the  part  of  the  city.  This,  Mr.  Justice  Story 
said,  was  because  "  no  man  can  faithfully  serve  two  masters  whose 
interests  are  in  conflict."  Under  the  common  law  rule,  as  stated, 
in  the  absence  of  statutory  provisions,  it  has  several  times  been 
possible  to  hold  contracts  in  which  an  officer  of  a  municipal  cor- 
poration was  interested  but  which  he  in  his  official  capacity  had  no 
interest  or  share  in  making,  to  be  valid  and  without  vice.  But  in 
cities  of  this  state,  because    of  the  provisions  of  section  3  of  the 
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General  City  Law,  such  a  confltruction  is  not  possible.  The  com- 
mon-law rule,  as  I  view  it,  has  been  made  stricter  or  superseded 
by  a  more  powerful  statutory  provision.  Stated  differently,  in 
this  state  and  the  legislature  has  substituted  for  the  conamon  law 
rule  a  more  stringest  provision.  Section  3  of  the  General  City 
Law  is  more  than  declarative  of  the  common  law.  It  extends  to 
classes  of  contracts  other  than  those  rendered  invalid  under  the 
common  law. 

The  case  of  McAdam  v.  Mayor,  36  Hun,  360,  seems  to  be 
directly  in  point.  In  that  case  the  plaintiff  was  the  chief  clerk  of 
a  bureau  of  the  city  government  and  was  appointed  or  employed 
by  the  department  of  education  to  deliver  lectures  in  the  evening 
high  school.  The  charter  contained  the  following  provision :  *'  No 
member  of  the  common  council,  head  of  department,  chief  of 
bureau,  deputy  thereof  or  clerk  therein,  or  other  officer  of  the 
corporation,  shall  be  or  become  directly  or  indirectly  interested  in 
or  in  the  performance  of  any  contract,  work  or  business,  or  the 
sale  of  any  article,  the  expense,  price  or  consideration  of  which  is 
payable  from  the  city  treasury." 

The  plaintiff  sued  to  recover  compensation  for  lectures  delivered. 
It  was  held  that  his  contract  of  employment  was  prohibited  by 
the  statute  and  that  he  could  not  recover.  In  the  course  of  the 
opinion  the  court  said:  "Perhaps  it  might  be  said  that  the 
l^slature  never  contemplated  excluding  payment  for  services 
such  as  rendered  by  the  plaintiff  herein,  thou^  connected  with 
one  of  the  bureaus.  But  the  language  of  section  69  is  very  broad, 
and  indicates  a  determination  on  the  part  of  the  legislature  to 
prevent  any  person  from  receiving  compensation  from  the  city  in 
two  modes  or  by  two  methods,  thus  preventing  by  any  possibility 
the  use  of  official  position  for  personal  aggrandizement." 

A  minute  comparison  of  the  statutory  provision  under  con- 
sideration in  the  McAdam  case  and  the  wording  of  section  3  of 
the  General  City  Law,  convinces  me  that  had  the  latter  been 
before  the  court  it  would  have  said:  "The  language  *  *  *  is 
very  broad,  and  indicates  a  determination  on  the  part  of  the 
legislature  to  prevent  any  person  from  receiving  compensation 
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from  the  city  in  two  modes  or  by  two  methods,  thus  preventing  by 
any  possibility  the  use  of  official  position  for  personal  aggrandize- 


ment. 


I  am  of  the  opinion  that  section  184  of  the  Olean  city  charter 
does  not  prohibit  or  prevent  the  employment  of  a  city  assessor  by 
the  department  of  streets.  I  do,  however,  believe  and  so  advise 
that  such  a  contract  of  employment  is  prohibited  by  section  3  of 
the  General  City  Law.  I  therefore  conclude  that  the  inquiry 
should  be  answered  in  the  negative. 


In  the  Matter  of  the  Peovisions  op  the  County  Law,  Sections 
46,  47  and  48  Eelative  to  Tuberculosis  Hospitals 

(Dated  November  10,  1916) 

The  expenses  of  erecting,  maintaining  and  equipping  a  county  hospital  for 
tuberculosis  can  only  be  paid  for  upon  the  audit  of  the  board  of  super- 
visors. 

Section  45  of  the  County  Law  places  it  within  the  power  of  super- 
visors of  any  county  to  establish  a  county  hospital  for  the  care  and 
treatment  of  tuberculosis  cases.  Such  institution  is  to  be  equipped  by 
its  superintendent  under  the  regulations  and  powers  of  a  board  of  man- 
agers, who  must  certify  all  bills  and  accounts  and  present  them  for 
audit  to  the  board  of  supervisors. 

B.  S.  Hayes,  county  treasurer,  Watertown,  N.  T.,  submitted 
a  statement  of  facts  and  an  inquiry  based  thereon  as  follows: 

"  The  county  of  Jefferson  has  constructed  a  tuberculosis  hos- 
pital and  is  about  to  provide  equipment,  and  the  county  treasurer 
submits  the  following  : 

"  May  I  legally  pay  such  bills  (i.  e.  for  equipment)  after  the 
same  are  audited  by  the  superintendent  and  board  of  managers, 
or  must  the  board  of  supervisors  audit  them  ? " 

Travis,  Comptroller. —  Section  45  of  the  County  Law  author- 
izes the  board  of  supervisors  of  any  county  to  establish  a  county 
hospital  for  the  care  and  treatment  of  persons  suffering  from 
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tuberculosis^  or  it  may  submit  the  question  to  the  voters  of  the 
county. 

Where  the  establishment  of  such  hospital  is  decided  upon  the 
board  of  supervisors  is,  by  subdivision  2  of  the  same  section, 
authorized  to  erect  all  necessary  buildings,  make  all  necessary 
improvements  and  repairs,  and  alter  any  existing  buildings. 

By  subdivision  4  of  section  45  boards  of  supervisors  are  author- 
ized to  appoint  boards  of  managers. 

Section  48  of  the  County  Law  prescribes  the  duties  of  the  super- 
intendent of  the  hospital  and  among  other  things  provides  that 
subject  to  the  by-laws,  rules,  regulations  and  powers  of  the  board 
of  managers  he  "  shall  equip  the  hospital  with  all  necessary  furni- 
ture, appliances  and  other  needed  facilities  for  the  care  and  treat- 
ment of  patients  and  for  the  use  of  officers  and  employees  thereof, 
and  shall  in  counties  where  there  is  no  purchasing  agent  purchase 
all  necessary  supplies.'' 

Subdivision  6  of  section  47  of  the  County  Law,  as  amended  in 
1913,  is  as  follows :  "  The  board  of  managers  shall  certify  all  bills 
and  accounts  including  salaries  and  wages  and  transmit  them  to. 
the  board  of  supervisors  of  the  county,  .wno  shall  provide  for  their 
payment  in  the  same  manner  as  other  charges  against  the  county 
are  paid.  The  board  of  supervisors  of  a  county  not  having  a  pur- 
chasing agent  or  auditing  commission  may  make  an  appropriation 
for  the  maintenance  of  such  hospital  and  direct  the  county  treas- 
urer to  pay  all  bill^,  accounts,  salaries  and  wages,  which  are 
approved  by  the  board  of  managers,  within  the  amount  of  such 
appropriation,  subject  to  such  regulations  as  to  the  payment  and 
audit  thereof  as  the  board  of  supervisors  may  deem  proper. 

The  last  sentence  of  this  section  was  inserted  in  the  statute  by 
chapter  40  of  the  Laws  of  1913.  The  meaning  of  the  words 
"  auditing  commission "  is  uncertain  and  the  words  may  have 
been  inserted  in  error.  There  is  no  provision  in  the  general  laws 
for  an  "  auditing  commission,"  and  it  is  possible  that  this  expres- 
sion was  intended  to  refer  to  county  auditor  or  auditors.  A 
county  auditor  has  been  appointed  in  Jefferson  county  and,  unless 
his  powers  are  limited  by  the  board  of  supervisors  as  prescribed  by 
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section  216  of  the  County  Law,  it  devolves  upon  him  to  audit  all 
bills  properly  chargeable  against  the  county.    County  Law,  §  216. 

There  is  nothing  in  the  statute  which  permits  the  board  of 
managers  or  the  superintendent  to  audit  accounts  and  in  the 
absence  of  express  authorization  it  viU  iiot  be  presumed. 

In  view  of  the  foregoing  my  reply  is  that  the  bills  referred  to 
should  be  audited  by  the  board  of  supervisors  or  the  county  auditor 
and  that  the  treasurer  may  not  legally  pay  the  same  on  the  audit 
of  the  superintendent  and  board  of  managers  of  the  tuberculosis 
hospital. 


In  the  Matter  of  the  Provisions  of  the  General  Municipal 
Law,  Sections  13  and  232,  the  Town  Law,  Section  80,  as 
to  Bonds  in  Aid  of  Railroad  Sinking  Funds  and  Disposition  of 
Surplus 

(Dated  November  16,  I9I6) 

Right  of  a  town  to  use  a  sarplus  fund  to  reduce  the  town  hndget 

Since  1905  the  authorities  of  the  town  of  Duanesburg,  in  the  county 
of  Schenectady,  have  held  in  a  special  bank  account  the  amount  refunded 
bj  the  State  of  New  York  on  account  of  taxes  coUected  on  railroad  prop- 
erty and  which  should  have  been  deposited  in  a  sinking  fund  and  applied 
in  payment  of  the  bonds.  The  bonds  have  since  been  paid  and  this  sur- 
plus may  now  be  applied  in  reduction  of  the  town  debt,  if  any,  or  the 
town  budget  generally. 

H.  J.  G.  Fox,  Supervisor,  Delanson,  N.  Y.,  submitted  a  state- 
ment of  facts  and  an  inquiry  based  thereon  as  follows : 

"  The  town  of  Duanesburg,  a  town  in  Schenectady  county,  has 
a  fund  established  in  1905  amounting  to  $4,857.82.  It  is  made 
up  of  moneys  received  from  the  State  as  refunds  of  state  taxes  on 
railroads  for  the  construction  of  which  the  town  had  issued  so- 
called  '  railroad  aid  bonds.^  Since  1905  the  authorities  of  the 
town  have  carried  this  fund  on  deposit  in  a  bank  where  it  earns 
Sy^  per  centum  per  annum.  The  indebtedness  of  the  town 
incurred  for  the  purpose  of  encouraging  and  aiding  the  construc- 
tion of  the  railroad  has  been  entirely  paid.  The  supervisor  of  the 
town  submits  the  following: 
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"  Can  the  fund  above  mentioned  be  used  to  pay  l^itimate  town 
expenses,  and  if  so,  is  it  necessary  to  call  a  special  town  meeting 
for  the  pui'pose,  or  may  the  som  be  applied  in  reduction  of  taxes 
by  a  resolution  of  the  town  board  ?^' 

TaAvis,  Comptroller. —  Between  the  years  1865  and  1875 
various  statutes  empowering  counties,  cities,  towns  and  villages  to 
issue  bonds  to  aid  in  the  construction  of  railroads  were  enacted  by 
the  Legislature  of  the  State.  Immediately  following  the  acts 
authorizing  the  issuance  and  sale  of  such  bonds,  one  was  passed 
which  provided  and  directed  that  all  taxes  assessed  and  levied 
against,  or  paid  upon,  such  railroad  property  should  be  contributed 
to  a  sinking  fund  for  the  retirement  of  the  bonds  so  issued.  It 
later  developed  that  the  sinking  fund  act  had  not  been  generally 
observed,  and  liiat  the  taxes  paid  upon  such  railroad  property  were 
used  and  applied  as  were  the  other  taxes  levied  and  collected  in  the 
municipality  bonded. 

In  each  year  a  proportionate  part  of  the  tax  levied  upon  rail- 
road property  was  for  State  purposes,  and,  in  many  instances,  that 
tax  was  paid  with  others  levied  in  the  same  municipality  into  the 
treasury  of  the  Stata  Finally  the  Legislature  authorized  counties 
containing  cities,  towns  or  villages  which  had  issued  railroad  aid 
bonds  and  for  which  sinking  funds  had  not  been  established,  sls 
provided  by  law,  to  commence  actions  in  the  Court  of  Claims  to 
recover  from  the  State  for  the  benefit  of  the  interested  municipali- 
ties all  such  taxes  so  paid  into  the  State  treasury.  It  was,  as  I 
assume,  as  the  result  of  such  an  action  commenced  by  the  county 
of  Schenectady,  that  the  town  of  Duanesburg  received  in  1905 
from  the  State  of  New  York  the  fund  in  question. 

Section  232  of  the  General  Municipal  Law  is  entitled,  "  Invest- 
ment and  application  of  award."  The  award  referred  to  is  that 
made  by  the  Court  of  Claims  in  an  action  such  as  is  referred  to 
above.  It  provides  that  the  amount  which  shall  be  awarded  to 
any  county  shall  be  paid  to  the  county  treasurer,  and  that  he  shall 
invest  or  apply  the  same  "  in  the  manner  and  for  the  purposes 
provided  in  section  thirteen  "  of  the  General  Municipal  Law. 

That  section  provides  various  alternative  methods  of  handling 
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and  disposing  of  the  proceeds  of  an  award  by  the  Court  of  Claims, 
all  of  which,  however,  contemplate  that  the  bonds,  issued  to  aid  in 
the  construction  of  the  railroad,  remain  unpaid.  One  sentence 
in  that  section  reads  as  follows :  "  Upon  application  of  the  town 
board  of  any  town,  the  board  of  supervisors  of  the  county  in  which 
said  town  is  situated  may  authorize  payment  by  the  county  treas- 
urer of  all  moneys  thus  paid  to  him  in  any  year  by  the  railroads 
mentioned  in  this  section  to  the  supervisor  of  such  town,  for  its 
use  and  benefit;  to  be  applied  either  to  the  purchase  of  outstanding 
railroad  aid  bonds  or  the  payment  of  interest  thereon     *    *     *." 

The  fact  that  the  county  treasurer  of  Schenectady  county  paid 
the  sum  mentioned  herein  to  the  town  of  Duanesburg  indicates 
that  the  board  of  supervisors  authorized  him  to  do  so,  as  pro- 
vided in  the  sentence  quoted. 

We  are,  therefore,  confronted  with  a  condition  where  the 
statutes  provide  for  the  application  of  the  award,  but  only  in  cases 
where  the  railroad  aid  bonds  have  not  been  paid  off.  Stated  dif- 
ferently, this  award  cannot  be  applied  in  the  manner  which  the 
statute  authorizes  because  before  it  was  received  the  town  had 
by  general  taxes  raised  funds  and  retired  the  issue  of  railroad  aid 
bonds. 

Unquestionably,  these  moneys  belong  to  the  town  and  constitute 
a  surplus  in  its  funds.  That  being  true,  section  90  of  the  Town 
Law  is  applicable.  It  reads  as  follows:  "  The  supervisor,  town 
clerk  and  justices  of  the  peace,  or  a  majority  thereof  in  any  town 
in  this  state,  may  expend  any  surplus  moneys  for  which  no  pro- 
vision for  expenditure  is  made,  belonging  to  said  town,  for  the 
purposes  of  redemption  of  outstanding  bonds  or  for  improvements 
in  said  town." 

If  this  town  has  a  bonded  indebtedness,  the  town  board  may  by 
resolution  apply  all  or  any  part  of  this  fund,  as  may  be  needed,  to 
the  redemption  of  such  bonds.  If  it  has  no  outstanding  bonded 
indebtedness,  it  may  use  such  funds  for  public  improvements 
within  the  town.  It  was  held  in  McConnell  v.  Allen,  193  N.  T. 
318,  that  section  90  of  the  Town  Law  authorizes  the  town  board  to 
use  a  surplus  fund  for  the  improvement  of  highways. 

In  the  case  under  consideration  the  supervisor  desires  to  know 
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whether  this  fund  may  be  used  to  reduce  the  town  budget  for  the 
current  year.  The  statutes  do  not  specifically  authorize  this  to  be 
done.  However,  as  has  been  seen,  if  one  or  more  of  the  appropria- 
tions contained  in  the  budget  are  for  the  redemption  of  bonded 
indebtedness  or  for  public  improvements,  so  much  of  this  fund 
as  may  be  necessary  to  offset  such  appropriations  may  be  used 
and  applied  to  reduce  the  budget 

Although  there  is  no  statutory  authority  for  using  this  fund 
other  than  to  redeem  outstanding  bonds  and  for  public  improve- 
ments, I  am  of  the  opinion  that  it  may  lawfully  be  used  in  reduc- 
tion of  taxation  by  the  town  board.  The  town  board  is  a  board  of 
limited  jurisdiction.  Its  powers  and  duties  are  prescribed  in  the 
statutes.  It  has  no  powers  except  such  as  are  expressly  conferred, 
or  may  necessarily  be  implied  in  order  that  it  may  properly  exe- 
cute a  power  or  duty  imposed.  It  seems  clear  to  me  to  be  the 
duty  of  the  town  board  to  manage  the  affairs  of  the  town  as 
economically  as  possible  and,  if  surplus  moneys  not  directed  to  be 
applied  in  a  specific  manner  by  law  are  found  to  be  in  the  town 
treasury,  to  apply  them  in  reduction  of  taxation.  I  fail  to  see 
how  the  town  board  can  properly  serve  its  town  unless  it  have  the 
implied  power  to  so  use  them. 

I,  therefore,  conclude  that  the  surplus  fund  in  question  may  be 
used  to  reduce  the  town  budget  to  the  extent  to  which  it  contains 
appropriations  for  the  payment  of  the  bonded  indebtedness  of  the 
town  and  for  public  improvements,  and  that  in  my  opinion, 
although  there  is  no  express  statutory  authority  for  it,  it  may  be 
applied  to  reduce  the  budget  generally. 


In  the  Matter  of  the  Highway  Law,  Sections  138-a,  170  and 
172  as  to  Town  Budgets  and  Appropriations  for  Repairs  and 
Improvement  of  Highways 

(Dated  November  16,  1916) 

LimitatloBs  by  a  town  board  in  tbe  matter  of  taxation. 

A  town  Buperviwr  cannot  legally  include  in  a  budget  any  appropria- 
tion for  repairing  a  State  or  county  highway,  nor  can  a  tax  to  cover 
euch  a  budget  be  legally  levied  and  raised.    The  power  of  taxation  is 
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a  governmental  function  belonging  ezclusiyely  to  the  legislature.  This 
authority  may  be  and  has  been  delegated  to  municipalities  but  has  not 
been  delegated  to  towns. 

State  and  ootmty  highways  are  under  the  jurisdiction  of  the  State 
Highway  Commission  and  town  boards  are  not  required  to  provide  funds 
for  their  improvement  and  repairs. 

Edgar  L«  Lewis^  Supervisor,  Huntington,  L.  I.,  submitted  a 
statement  of  facts  and  an  inquiry  based  thereon  as  follows: 

^^At  a  meeting  of  the  town  board  of  a  certain  town  a  budget 
was  prepared  to  m^t  the  expenses  of  the  town  for  the  ensuing 
year  and  one  of  the  items  in  said  budget  consisted  of  a  proposed 
appropriation  for  repairing  the  side  of  a  State  and  county  high- 
way. There  is  no  immediate  intention  on  the  part  of  the  State  to 
repair,  rebuild  or,  in  any  way,  alter  the  highway  therein  refered 
to. 

"  Can  the  supervisor  legally  include  in  a  budget  any  appropria- 
tion for  the  improvement  described  in  the  statement  of  facts.  If 
so,  can  a  tax  to  cover  said  budget  estimate  be  legally  levied  and 
raised  ?" 

Tbavis,  Comptroller. —  The  power  of  the  State  acting  through 
its  governmental  agencies  to  tax  its  citizens  is  absolute  and 
unlimited  as  to  persons  and  property.  Every  person  within  the 
jurisdiction  of  the  State  whether  a  citizen  or  not  is  subject  to  this 
power  and  every  form  of  property,  tangible  or  intangible,  which 
exists  within  the  jurisdiction  of  the  State  may  be  reached  and 
taken  ior  the  support  of  the  State. 

"  It  is  obvious  that  the  taxing  power  is  an  incident  of  sover- 
eignty and  is  co-extensive  with  that  to  which  it  is  incident.  All 
subjects  over  which  the  sovereign  power  of  a  State  extends  are 
based  on  taxation,  but  those  over  which  it  does  not  extend  are^ 
upon  the  soundest  principles,  exempt  from  taxation."  Chief  Jus- 
tice Marshall  in  McCuUoch  v.  Meriden,  4  Wheat.  816. 

The  power  of  taxation  consists  of  two  distinct  processes  or 
instrumentalities;  the  first,  relating  to  the  levying  or  imposition 
of  a  tax  on  persons  or  property;  and,  the  second,  the  manner  of 
the  collection  of  the  taxes  levied.  The  first  is  a  legislative  func- 
tion which  cannot  be  delegated  except  as  the  Legislature  may  con- 
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fer  the  power  upon  municipalities  or  political  divisions  which, 
through  the  local  authorities,  represent  the  people  and  represent 
the  power  of  providing  revenue  for  governmental  and  public  pur- 
poses; but  the  second  process  refers  to  the  question  by  whom, 
when,  and  through  what  procedure  or  remedy  the  taxes  shall  be 
collected  and  is  a  matter  for  l^islative  determination  subject  to 
the. rule  that  the  procedure  cannot  be  utterly  unreasonable,  arbi- 
trary, unequal,  or  unjust  in  its  operation,  Gautier  v.  Ditmar,  204 
N.  Y.  20. 

Thus  it  will  be  seen  that  while  it  would  be  improper  for  the 
Legislature  to  leave  to  municipal  authorities  the  power  to  deter- 
mine upon  what  property  and  for  what  purposes  a  tax-  should  be 
levied,  yet  it  may  lawfully  del^ate  to  a  ministerial  officer  the 
power  of  using  the  machinery  under  the  method  created  by  it  for 
the  collection  of  the  taxes  it  has  levied. 

When  the  legislative  authority  to  levy  a  tax  is  del^ated,  it 
must  be  by  express  statute  and  clearly  defined  procedure.  For 
example,  a  board  of  supervisors,  while  created  by  the  Constitu- 
tion, derives  all  its  powers  to  act  from  the  State  Legislature.  It 
cannot,  therefore,  be  said  to  possess  any  inherent  powers,  but  its 
exercise  of  authority  must  in  all  cases  and,  especially  in  the 
expenditure  of  public  moneys,  be  confined  to  the  powers  enumer- 
ated by  statuta  Vincent  v.  County  of  Nassau,  45  Misc.  Rep.  247 ; 
affd.,  110  App.  Div.  730. 

The  power  to  levy  a  tax  is  not  delegated  by  the  Legislature  to 
town  boards  and  the  case  under  consideration,  as  outlined  in  the 
statement  of  facts,  is  not  an  exception  to  the  rule.  Under  certain 
statutes,  certain  town  officials  are  required  to  estimate,  certify  or 
ireport  to  the  board  of  supervisors  the  sums  necessary  to  pay 
(expenses  of  the  town  due  or  to  become  due,  but  the  power  to  levy 
rests  in  the  board  of  supervisors.  It  is  of  course  limited  to  the 
extent  and  degree  of  the  delegation  of  this  power  by  the  State 
Legislature.  No  statute  exists  which  requires  the  town  board  to 
convene  for  the  purpose  of  preparing  a  budget,  except  as  provided 
in  chapter  396  of  the  Laws  of  1916,  the  provisions  of  which  have 
not  been  complied  with  in  this  instance,  and  no  general  power  to 
appropriate  funds  or  to  direct  them  to  be  raised  by  tax  is  vested 
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in  it  I  can  find  no  statute  and  have  been  referred  to  none  which 
authorizes  or  permits  the  town  board  of  a  town  to  make  an  appro- 
priation such  as  this. 

Improved  highways  in  the  State  of  New  York  are  divided,  under 
the  Highway  Law,  into  different  classes  and  the  State  Highway 
Commission  is  given  exclusive  jurisdiction  over  the  classes  known 
as  State  highways  and  as  county  highways.  In  the  question  pro- 
pounded, it  is  apparent  that  the  town  board  seeks  to  do  one  of  two 
things,  (a)  improve  the  highway  or  (b)  repair  the  same. 

If  the  desired  object  is  improvement,  then  section  138-a  of 
the  Highway  Law  applies.  If  maintenance  is  the  object  sought 
in  the  proposed  action  of  the  town  board,  then  section  170  of 
the  Highway  Law  defines  the  procedure.  In  any  event  the  pro- 
cedure is  defined  and  must  be  followed  if  any  course  of  action 
is  pursued. 

As  heretofore  stated,  section  138-a  of  the  Highway  Law  out- 
lines the  process  by  which  a  State  and  county  highway  may  be 
constructed  at  the  joint  expense  of  the  State,  county  and  the 
town  through  which  it  passes  and  the  method  of  meeting  the 
expenses  incident  thereto  is  defined.  The  town  board  may  peti- 
tion the  Highway  Commission  for  an  estimate  of  the  additional 
cost  of  constructing  the  highway  in  the  manner  desired  by  the 
petitioners  and  upon  the  approval  by  the  commission  of  the  plans 
and  specifications  which  may  thereafter  be  proposed,  the  town 
board  may  adopt  a  proposition  to  raise  necessary  funds  by  the 
issue  and  sale  of  town  bonds,  the  bonds  to  be  issued  and  sold  in 
the  manner  prescribed  by  statute.  This  additional  expense  shall 
be  wholly  borne  by  the  town  but  in  no  event  shall  the  town  board 
act  without  the  conjunction  of  the  State  Highway  Commission. 

Section  170  of  the  Highway  Law  provides  for  maintenance 
and  repair  of  State  and  county  highways  in  towns  and  incorporated 
villages  and  also  provides  that  such  maintenance  and  repair  may 
be  done  in  the  discretion  of  the  Commissioner  of  Highways  either 
directly  by  the  department  of  highways  or  by  contract  awarded 
to  the  lowest  responsible  bidder  at  a  public  letting  after  due 
advertisement  and  under  such  rules  and  regulations  as  the  Com- 
missioner of  Highways  may  prescribe,  eta 
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Section  172  of  the  Highway  Law  provides  for  the  cost  to  towns 
for  maintenance  of  State  and  connty  highways  to  the  effect  that 
each  town  shall  pay  for  the  maintenance  and  repair  of  State  and 
county  highways  each  year  the  sum  of  fifty  dollars  for  each  mile 
or  major  fraction  of  a  mile  of  the  total  mileage  of  State  and 
county  highways  within  the  town,  etc.  This  section  further  defines 
the  manner  in  which  the  Highway  Commission  shall  transmit 
to  the  board  of  supervisors  the  amount  to  be  levied  and  raised  by 
taxation  for  this  purpose  and  further  outlines  subsequent 
procedure. 

The  statute  thus  appearing  to  be  clear  and  definite  in  its  terms, 
would  preclude  any  contrary  action  by  the  town  board  and  it 
would  therefore  seem  conclusive  that  the  action  of  the  board  herein 
is  without  warrant  under  the  statute  and  clearly  ultra  vires. 

I,  therefore,  conclude  that  insofar  as  an  interrogative  is  stated 
in  the  inquiry,  it  should  be  answered  in  the  negative  in  the  light 
of  the  general  theory  of  taxation  as  discussed  in  this  opinion 
together  with  the  clearly  expressed  and  defined  terms  of  statute 
which,  in  themselves,  negative  a  contrary  course  of  procedura 


In  the  Matter  of  the  Pbovisions  of  thb  Labob  Law,  Section  70 
AND  71  and  of  the  Public  Hb\i.th  Law,  Section  21,  as  to 
Compensation  of  Health  Officers 

(Dated  November  28,  1916) 

Health  officer  not  entitled  to  a  fee  for  issuing  employment  certificates. 

A  health  officer  is  the  chief  executive  officer  of  a  local  board  of  health. 
He  is  required  to  issue  employment  certificates  and,  for  such  service, 
is  entitled  to  no  extra  compensation. 

Peter  L.  Ulrich,  Croghan,  N.  T.,  submitted  a  statement  of  facts 
and  an  inquiry  based  thereon  as  follows : 

*'  The  town  board  of  the  town  of  New  Bremen,  in  the  county  of 
Lewis,  a  town  having  a  population  of  less  than  8,000,  has  appointed 
a  health  officer  and  fixed  his  compensation  pursuant  to  section  20 
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of  the  Public  Health  Law.  Under  authority  of  section  71  of  the 
Labor  Law,  the  health  officer  has  issued  employment  certificates 
and  has  presented  to  the  town  board  for  audit  a  claim  for  compensa- 
tion for  such  service. 

"Is  the  claim  of  the  health  officer,  for  issuing  employment 
certificates,  a  l^al  claim  against  the  town?*' 

Teavis,  Comptroller. —  Section  21  of  the  Public  Health  Law 
provides  that  every  local  board  of  healUi  shall  prescribe  the  duties 
and  powers  of  the  local  health  officer,  who  shall  he  its  chief 
executive  officer,  and  direct  him  in  the  performance  of  his  duties, 
and  fix  his. compensation,  which,  in  the  case  of  health  officers  of 
cities,  towns  and  villages  having  a  population  of  8,000  or  less,  shall 
not  be  less  than  the  equivalent  of  ten  cents  per  annum  per 
inhabitant 

Section  70  of  the  Labor  Law  provides  that  no  child  between  the 
ages  of  fourteen  and  sixteen  years  shall  be  employed  in  any  factory 
unless  an  employment  certificate  is  issued  as  prescribed  in  the 
statute  cited.  Section  71  of  the  same  statute  prescribes  that  such 
certificates  shall  be  issued  by  the  commissioner  of  health  or  the 
executive  officer  of  the  board  or  department  of  health  of  the  city, 
town  or  village  where  such  child  resides  or  is  to  be  employed. 
The  statute  makes  no  provision  for  compensation  for  issuing  such 
certificates,  and  since  no  compensation  is  prescribed  none  can  be 
paid.  The  duty  of  issuing  such  certificates  clearly  devolves  on  the 
health  officer  and  his  compensation  therefor  is  embraced  within 
the  salary  fixed  by  the  town  board. 

My  answer,  therefore,  to  this  inquiry  is  that  the  health  officer 
referred  to  is  entitled  to  no  compensation  for  issuing  ^nployment 
certificates  except  that  fixed  by  the  town  board  under  authority 
of  section  21  of  the  Public  Health  Law. 
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In  the  Matter  of  the  Peovisions  of  the  Conseevation  Law, 
Section  185,  and  of  the  Domestic  Relations  Law,  Sections 
14,  15,  19  and  22,  Relative  to  the  Fees  of  a  Town  Clerk  in 
Connection  with  Hunters'  Licenses  and  Marriage  License? 

(Dated  November  28,  1916) 

Amonnt  of  such  fees  payable  to  town  clerk  for  hunters'  licenses  and  marriage 
licenses. 

The  fees  of  ten  cents,  when  applicant  is  a  resident  citizen  and  of  fifty 
cents  when  applicant  is  a  non-resident  or  an  alien,  are  in  full  for  aU 
services  required  of  a  town  clerk  in  connection  with  hunters'  licenses. 
In  case  of  marriage  licenses  the  only  fee  payable  is  that  to  be  paid 
by  applicants  at  the  time  of  the  issue  of  the  license. 

A.  L.  Murdock,  town  clerk,  Whitesboro,  N.  Y.,  submitted  a 
statement  of  facts  and  an  inquiry  based  thereon  as  follows : 

"  Certain  duties  devolve  on  town  clerks  in  connection  with  the 
issue  to  hunters'  licenses  and  marriage  licenses.  In  reference  to 
such  provisions, 

."  (1)  May  I  charge  a  folio  rate  for  making  lists  of  names  and 
addresses  of  hunters  for  filing  monthly  with  the  county  clerk  ? 

^^  (2)  May  I  charge  for  filing  marriage  licenses  in  the  marriage 
record  book  ?  " 

Tbavis,  Comptroller. —  Kespecting  the  first  inquiry,  I  find  that 
section  185  of  the  Conservation  Law  provides  for  the  issuance  of 
hunting  and  trapping  licenses.  Subdivision  3  of  that  section 
requires  applicants  who  are  citizens  and  residents  of  the  State 
to  pay  a  license  fee  of  one  dollar  together  with  the  sum  of  ten 
cents  as  the  fee  of  the  derk  issuing  the  licensa  If  the  applicant 
is  a  non-resident  of  the  State  or  an  alien,  he  must  pay  the  derk 
a  license  fee  of  ten  dollars  and  the  sum  of  fifty  cents  as  a  fee  to 
the  derk. 

Subdivision  4  of  the  same  section  prescribes  that  the  fees  pro- 
vided for  in  subdivision  3  be  remitted  by  the  town  clerks,  on  the 
first  Tuesday  of  each  month,  to  the  county  clerk  of  the  county, 
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with  duplicate  schedules  setting  forth  the  name  and  residence  of 
each  licensee  and  the  serial  number  of  and  the  amount  paid  for 
each  license  issued. 

No  compensation  is  provided  for  the  services  required  by  sub- 
division 4,  last  above  cited,  and  the  only  compensation  to  which  a 
town  clerk  is  entitled  for  his  services  in  connection  with  the  issue, 
report  and  return  of  hunters'  licenses  and  fees  is  that  prescribed  by 
subdivision  3;  that  is  to  say,  ten  cents  when  the  applicant  is  a 
resident  citizen,  and  fifty  cents  when  the  applicant  is  a  non- 
resident or  an  alien. 

My  reply,  therefore,  to  inquiry  No.  1  is  in  the  negative. 

With  reference  to  the  second  inquiry,  I  find  that  the  duties  of 
a  town  clerk  in  connection  with  the  issue,  record  and  return  of 
marriage  licenses  are  prescribed  by  sections  14,  15,  19  and  22  of 
the  Domestic  Relations  Law.    . 

Section  15  provides  that  before  issuing  any  marriage  license  the 
town  clerk  shall  be  entitled  to  a  fee  of  one  dollar  to  be  paid  by 
the  applicants  before  or  at  the  time  the  license  is  issued. 

Section  19  requires  each  town  clerk  to  keep  a  book  in  which  he 
shall  record  and  index  all  affidavits,  statements,  consents  and 
licenses,  together  with  the  certificate  attached  showing  the  per- 
formance of  the  marriage  ceremony,  which  book  shall  be  kept  and 
preserved  as  a  part  of  the  public  records  of  his  office. 

Section  22  provides  that  if  any  town  clerk  shall  fail  to  comply 
with  any  of  the  provisions  of  the  act  (the  Domestic  Relations 
Law)  he  shall  be  deemed  guilty  of  a  misdeameanor  and  shall  pay 
a  fine  not  exceeding  the  sum  of  $100  on  conviction  thereof. 

No  compensation  is  prescribed  for  any  of  the  services  required 
of  town  clerks  under  the  Domestic  Relations  Law,  ex6ept  the  fee 
payable  by  the  applicants  at  the  time  of  issue  of  the  license. 

My  reply,  therefore,  to  inquiry  No.  2  is  in  the  negative. 

In  connection  with  both  of  the  foregoing  inquiries,  I  call  atten- 
tion to  the  well-established  principles  of  law  that  where  a  duty  is 
imposed  upon  a  public  officer,  for  which  no  fee  or  reward  is  pre- 
scribed, none  may  be  allowed,  and  that  nothing  is  a  public  charge 
unless  made  so  by  statute. 
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In  the  Matter  of  the  Provisions  of  the  Public  Health  Law, 
Sections  20,  22  and  25,  Article  XX,  Relative  to  the  Fees  of 
Physicians  for  Reporting  Infectious  and  Contagious  or  Com- 
municahle  Diseases 

(Dated  December  15,  1916) 

Fees  for  fiHng  birth  and  death  certificates. 

A  physician  is  entitled  to  a  fee  of  twenty-five  cents  for  each  case  of 
infectious  and  contagious  or  communicable  disease  reported  by  him  to 
the  local  board  of  health. 

The  statute  providing  for  the  payment  of  a  fee  of  twenty-five  cents 
each  for  filing  birth  and  death  certificates  was  repealed  by  chapter  619 
of  the  Laws  of  1913  and  not  re-enacted  until  April  26,  1^15,  by  chapter 
985  of  the  Laws  of  1915. 

Dr.  A.  P.  Squires,  Rotterdam  Junction,  N.  T.,  submitted  a 
statement  of  facts  and  an  inquiry  based  thereon  as  follows : 

"A  physician  residing  in  one  of  the  towns  of  Schenectady 
county  states  that  recently  he  presented  to  the  town  board  of  his 
town  his  bill  for  services  for  reporting  births,  deaths  and  con- 
tagious diseases  at  the  rate  of  twenty-five  cents  for  each  item.  He 
states  that  the  board  has  been  advised  that  the  claim  is  illegal  and, 
although  not  so  stated,  it  is  assumed  the  claim  has  been  rejected. 
He  also  states  that  the  law  requires  these  reports  to  be  made 
promptly,  and  that  making  such  reports  not  only  takes  a  phy- 
sician's time  but  also  requires  expenditure  of  his  money.  He  then 
propounds  the  following: 

"  First:  Is  this  bill  legal  and  should  it  be  audited  by  the  town 
board  ? 

"  Second:  If  I  am  not  entitled  to  compensation  for  time  and 
money  spent  in  making  these  reports,  are  the  laws  of  the  State 
compelling  me  to  do  so  constitutional  ? 

''  Third.  If  I  am  not  entitled  to  compensation  for  time  and 
money  spent  which  the  law  compels  me  to  do  and  the  law  is  con- 
stitutional where  in  the  Constitution  of  the  State  of  New  York 
does  the  State  get  the  authority  to  compel  me  to  give  my  services 
and  money  without  being  compensated  ?" 
State  Dept.  Kept. —  Vol.  10        35 
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Teavis,  Comptroller. —  From  the  statement  of  facts  outlined 
above  it  appears  that  the  inquirer  has  made  claim  for  making 
reports    of   three    classes,    namely:    (a)    reports    of    contagious 
diseases ;  (b)  reports  of  births,  and  (c)  reports  of  deaths, 
(a)  Reports  of  contagious  diseases: 

Section  26  of  the  Public  Health  Law  (Laws  of  1909,  chap.  49) 
outlines  the  duties  of  local  boards  of  health  and  health  officers  with 
reference  to  infectious,  contagious  and  communicable  diseases  and 
is,  in  part,  as  follows : 

"  Every  physician  shall  immediately  give  notice  of  every  case 
of  infectious  and  contagious  or  communicable  disease  required  by 
the  state  department  of  health  to  be  reported  to  it,  to  the  health 
officer  of  the  city,  town  or  village  where  such  disease  occurs. 

"  The  physician  or  other  person  giving  such  notice  shall  be 
entitled  to  the  sum  of  twenty-five  cents  therefor,  which  shall  be 
a  charge  upon  and  paid  by  the  municipality  where  such  case 


occurs." 


It  appears,  therefore,  that  the  inquirer  is  entitled  to  a  fee  of 
twenty-five  cents  for  each  case  of  infectious  and  contagious  or  com- 
municable disease  reported  by  him  to  the  local  health  officer  to 
be  audited  as  other  town  charges  are  audited. 

(b)  Reports  of  births: 

(c)  Keports  of  deaths: 

Prior  to  the  passage  of  chapter  619  of  the  Laws  of  1913,  section 
22  of  the  Public  Health  Law  prescribed  a  fee  of  twenty-five  cents 
to  be  paid  to  the  person  making  and  filing  birth  and  death  cer- 
tificates. Section  22  was  repealed  by  chapter  619  of  the  Laws  of 
1913,  in  effect  May  21,  1913,  and  article  20  relating  to  vital 
statistics  was  added  to  the  Public  Health  Law.  No  provision  was 
made  in  the  amended  statute  for  the  payment  of  fees  for  filing 
birth  and  death  certificates  and  none  could  be  allowed  until  the 
enactment  of  chapter  385  of  the  Laws  of  1915.  The  statute  last 
mentioned  (Laws  of  1915,  chap.  385),  passed  April  26,  1915, 
restored  the  provision  which  allows  a  fee  of  twenty-five  cents  for 
each  birth  certificate  and  each  death  certificate  returned,  filed  and 
registered  with  the  register  of  vital  statistics.  The  law  further 
provides  as  follows:     "All  amounts  payable  to  physicians  shall 
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be  certified  to  by  the  local  registrar  annually  and  paid  to  said 
physicians  by  said  municipality."    Public  Health  Law,  §  390. 

My  reply,  therefore,  to  the  inquiry  with  reference  to  fees  for 
filing  birth  and  death  certificates  is  that  in  the  interval  between 
the  enactment  of  chapter  619  of  the  Laws  of  1913  and  the  enact- 
ment of  chapter  385  of  the  Laws  of  1915,  in  other  words,  from 
May  21,  1913,  to  April  26,  1915,  no  fees  were  provided  by  statute 
for  these  services  and  none  could  be  paid.  Since  April  26,  1915, 
the  law  provides  a  fee  of  twenty-five  cents  for  filing  such  certifi- 
cates and  for  certificates  filed  since  that  date  claimant  is  entitled 
to  be  paid. 

In  view  of  the  foregoing  statement  of  law,  it  seems  unnecessary 
to  discuss  the  questions  with  reference  to  the  Constitution  and 
the  constitutionality  of  the  statute  requiring  the  filing  of  the  cer- 
tificates referred  to. 


In  the  Matter  of  the  Provisions  of  the  County  Law,  Sections 
21  AND  22,  and  of  the  Election  Law,  Sections  437*and  438, 
in  Eelation  to  the  Publication  of  Statements  of  Canvass  and 
Determinations  of  the  Board  of  Canvassers 

(Dated  Deeember  16,  1916) 

The  determinations  of  the  board  of  county  canvassers  under  section  438  of 
the  Election  Law  —  what  may  be  included  in  the  determination. 

All  the  determinations  of  the  county  board  of  canvassers  and  the 
statements  upon  which  they  are  based  are  required  to  be  published  in 
one  issue  of  two  newspapers  designated  by  the  board  of  supervisors. 

Clarence  C.  Squier  and  Fred  C.  Bool,  Commissioners  of  Elec- 
tions, Ithaca,  IS.  Y.,  submitted  a  statement  of  facts  and  inquiries 
based  thereon  as  follows : 

"  The  commissioners  of  elections  of  Tompkins  county  submit 
a  copy  of  the  form  of  determination  of  the  board  of  canvassers 
in  relation  to  the  votes  at  the  last  gener^  election.  They  refer  to 
section  438  of  the  Election  Law  and  to  sections  21  and  22  of 
chapter  686  of  the  Laws  of  1892,  and  propound  the  following: 
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''  1.  Shall  the  determination  be  published  for  each  separate 
county  officer  elected  in  the  county? 

'^  2.  Can  the  determination  be  combined  as  to  all  the  officers 
elected  in  the  county,  as  in  form  submitted  ? 

"  3.  In  how  many  newspapers  shall  it  be  published,  and  how 
many  times  ? 

"  4.  Is  there  any  specified  time  for  publication? 

"  5.  Is  it  necessary  to  publish  any  of  the  tabulated  vote  t 

"  6.  Is  the  form  of  determination  submitted  in  proper  form  ? " 

Travis,  Comptroller. —  Section  437  of  the  Election  Law  pro- 
vides that  upon  the  completion  by  a  county  board  of  canvassers 
of  the  canvass  of  votes  of  which  original  statements  of  canvass 
are,  by  law,  required  to  be  delivered  to  them,  by  the  boards  or 
officers  with  whom  the  same  may  have  been  filed  by  the  inspectors 
of  election,  they  shall  make  separate  statements  thereof.  The  sec- 
tion then  enumerates  the  separate  statements  required  to  be  made, 
as  will  appear  by  reference  to  the  section  cited.  The  section  fur^ 
ther  provides  as  follows :  "  The  statements  required  by  this  section 
shall  each  be  certified  as  correct  over  the  signatures  of  the  members 
of  the  board,  or  a  majority  of  them,  and  shall  be  filed  and  recorded 
in  the  office  of  the  board  of  elections  of  each  county.  *  *  *." 

Section  438  of  the  Election  Law  reads,  in  part,  as  follows: 
"  Upon  the  completion  of  the  statements  required  by  the  preceding 
section  the  board  of  canvassers  for  each  county  shall  determine 
what  person  has  by  the  greatest  number  of  votes  been  so  elected 
to  each  office  of  member  of  assembly  to  be  fiUed  by  the  voters  of 
each  county  for  which  they  are  county  canvassers  if  constituting 
one  assembly  district,  or  in  each  assembly  district  therein,  if  there 
be  more  than  one,  and  each  person  elected  by  the  greatest  number 
of  votes  to  each  county  office  of  such  county  to  be  filled  at  such 
election,  and  if  there  be  more  than  one  school  commissioner  district 
in  such  county,  each  person  elected  by  the  greatest  number  of 
votes  to  the  office  of  school  commissioner  to  be  filled  at  such 
election  in  each  district.   *  *  *, 

"All  such  determinations  shall  be  reduced  to  writing  and  signed 
by  the  members  of  such  board,  or  a  majority  of  them,  and  filed 
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and  recorded  in  the  office  of  the  board  of  elections  of  such  county, 
except  in  the  counties  wholly  within  the  city  of  New  York,  and 
in  such  counties  the  county  clerk,  who  or  which  shall  each  cause 
a  copy  thereof,  and  of  the  statement  filed  and  recorded  in  his  or 
its  office,  upon  which  such  determinaiion  was  hosed,  to  be  published 
in  accordance  with  the  provisions  of  the  laws  of  eighteen  hundred 
and  ninely-two,  chapter  six  hundred  and  eighty-six,  sections 
twenty-one  and  twenty-two.'* 

Sections  21  and  22  of  chapter  686  of  the  Laws  of  1892  are  now 
in  substance  re-enacted  as  sections  21  and  22  of  the  County  Law 
(Laws  of  1909,  chap.  16),  and  are  as  follows: 

"  §  21.  Compensation  for  publication  of  local  laws. —  The  charge 
for  the  publication  of  laws  of  a  local  nature  in  the  newspapers 
designated  to  publish  said  laws  shall  be  paid  by  the  several  counties 
of  the  state  in  which  said  laws  may  be  published  in  the  manner 
and  at  the  compensation  prescribed  by  section  forty-eight  of  the 
legislative  law." 

"  §  22.  Election  notices  and  official  canvass, —  Such  boards, 
except  in  the  counties  of  Erie  and  Kings,  shall,  in  like  manner, 
designate  two  newspapers,  representing  respectively  each  of  the 
two  principal  political  parties  into  which  the  electors  of  the  county 
are  divided,  in  which  shall  be  published  the  election  notices  issued 
by  the  secretary  of  state,  and  the  official  canvass,  and  fix  the  com- 
pensation therefor,  which  shall  be  a  county  charge." 

In  the  light  of  the  foregoing  excerpts  from  the  statutes,  it  is 
apparent  that  inquiry  No.  1  should  be  answered  in  the  negative, 
and  that  inquiries  No.  2  and  6,  respectively,  in  the  affirmative 

Eeferring  to  inquiry  No.  3,  I  am  of  the  opinion  that  section 
438  of  the  Election  Law,  read  in  connection  with  section  22  of 
the  County  Law,  requires  the  publication  of  the  determination  and 
of  the  statement  upon  which  the  determination  is  based,  to  be 
published  in  two  newspapers,  designated  by  the  board  of  super- 
visors and  which  represent  respectively  each  of  the  two  principal 
political  parties  into  which  the  electors  of  the  county  are  divided, 
and  that  the  statute  contemplates  the  publication  in  only  one  issue 
of  each  newspaper. 
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With  regard  to  inquiry  No.  4,  it  is  apparent  that  the  statutes 
are  silent  as  to  the  time  of  publication,  but  it  is  undoubtedly  the 
legislative  intent  that  publication  shall  be  made  as  soon  as  prac- 
ticable after  the  completion  of  the  filing  of  the  statements  and 
determinations. 

Referring  to  inquiry  No.  5,  attention  is  directed  to  the  italicized 
part  of  section  438  of  the  Election  Law  cited  herein. 

However,  it  should  be  noted  that  county  boards  of  canvassers 
are  required  to  determine  only  the  persons  elected  to  the  office  of 
member  of  Assembly,  school  commissioner  and  each  county  office, 
and  the  requirement  of  publication  of  statements,  that  is,  the  tab- 
ulated vote,  is  limited  to  such  offices.  Opinions  of  the  Attornqr- 
General,  1912,  p.  423. 


In  the  Mattel  of  the  Pkovisions  of  the  County  Law,  Sections 
191  AND  240  as  to  the  Salary  of  a  Coroner  and  his  Necessary 
Expenses 

(Dated  December  23,  1016) 

Rule  applicable  only  where  the  office  is  a  salaried  one  and  not  a  fee  office. 

A  coroner  receiving  a  salary  instead  of  fees  is  entitled  to  reimburse- 
ment for  expenses  actually  and  necessarily  incurred  by  him  in  the  dis- 
charge of  his  duties. 

Herschel  L.  Gardner,  Elmira,  N.  T.,  submitted  a  statement  of 
facts  and  an  inquiry  based  thereon  as  follows: 

"A  coroner  in  a  certain  county  who  is  a  salaried  official  renders 
a  bill  for  disbursements  which  covers  the  use  of  an  automobile, 
railroad  fares,  etc.,  going  from  his  office  to  places  where  bodies 
have  been  found  and  asks  reimbursement  from  the  county, 

"  Can  the  board  of  supervisors  of  this  county  audit  and  allow 
his  account  in  full  if  it  has  been  proven  that  the  disbursements 
were  actual  and  necessary  ?  " 

Travis,  Comptroller. —  Section  191  of  the  County  Law  pro- 
vides that  "the  board  of  supervisors  of  any  county  shall  have 
power  to  prescribe  that  coroners  in  said  county  shall  receive  a 
salary,  instead  of  fees,  and  to  fix  the  amount  of  such  salary ;  and 
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thereafter  coroners  in  said  county  shall  receive  for  their  services 
only  the  salary  so  fixed  and  shall  not  be  entitled  to  any  fees  what- 
ever except  when  performing  the  duties  of  the  sheriff,  in  which 
last  named  case  the  coroner  so  acting  shall  have  the  same  com- 
pensation as  the  sheriff  whose  duties  he  performs  would  have  had." 
Subdivision  9  of  section  240  of  the  County  Law  provides  that 
the  following  is  a  county  charge  which  may  be  lawfully  allowed 
and  paid :  **  The  moneys  necessarily  expended  by  any  county 
officer  in  executing  the  duties  of  his  office  in  cases  in  which  no 
specific   compensation   for   such    services    is   provided    by    law 

«        «        *  99 

• 

The  question  now  arises  as  to  the  purport  of  section  191,  quoted 
herein,  in  relation  to  the  extent  of  the  compensation  provided  for. 
In  the  language  of  the  statute  the  coroners  shall  receive  for  their 
services  only  the  salary  so  fixed  and  shall  not  be  entitled  to  any 
fees  whatever.  I  do  not  deem,  however,  that  a  construction  suffi- 
ciently broad  can  be  placed  upon  this  statute  to  embrace  all  neces- 
sary and  actual  disbursements  of  the  coroner  who  presents  this 
bill  and  asks  for  reimbursement. 

The  question  of  what  disbursements  a  public  officer,  servant 
or  agent  of  a  private  corporation  is  entitled  to  have  repaid  him 
depends  largely  on  the  nature  of  his  duty  or  the  manner  in  which 
it  is  necessary  to  conduct  the  business.  It  is  the  duty  of  the  coroner 
to  seek  all  possible  information  as  to  the  cause  of  death  of  a  person 
who  died  under  circumstances  surrounded  with  mystery  and  it  is 
clearly  fundamental  to  this  investigation  that  the  coroner  shall 
view  the  remains  and  attempt  to  ascertain  the  cause  of  death  at  the 
earliest  practical  moment  after  the  death  has  been  reported  to 
him. 

If  the  actual  and  necessary  expenses  incurred  in  the  perform- 
ance of  his  official  duties  were  not  allowed  it  would  tend  to  place 
a  premium  on  inactivity  and  inattention  to  his  duties  as  the  extent 
of  the  necessity  for  the  services  would  determine  to  a  great  degree 
the  fact  as  to  whether  or  not  the  coroner  would  be  compelled  to 
perform  the  duties  of  his  office  at  a  pecuniary  loss  to  himself. 
In  other  words^  if  the  coroner  were  called  upon  to  perform  his 
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duties,  in  many  instances  at  places  remote  from  his  legal  residence, 
his  necessary  expenditures  might  exceed  the  salary  fixed  under 
section  191  of  the  County  Law  quoted  herein.  There  does  not 
appear  to  be  any  difficulty  in  the  statutory  provision  of  the  sub- 
ject as  subdivision  9  of  section  240  of  the  County  Law  cited  herein 
provides  reimbursements  of  expenditures  necessarily  incurred  in 
oases  "  in  which  no  specific  compensation  for  such  services  is  pro- 
vided by  law." 

The  salary  fixed  is  presumed  to  compensate  for  services  and 
makes  no  provision  for  expenditures.  People  ex  rel.  Wood  v.  Den- 
ton, 41  App.  Div.  386 ;  Matter  of  Kane  v.  McClellan,  110  id.  44. 

I  am,  therefore,  of  the  opinion  that  the  coroner,  whose  dis- 
bursements in  the  discharge  of  his  duties  are  made  the  subject 
matter  pf  this  inquiry,  should  be  reimbursed  for  all  necessary  and 
actual  disbursements  incurred  by  him  in  the  discharge  of  said 
duties. 


In  the  Matter  of  the  Estate  of  John  E.  McIntosh,  Cayuga 

County 

(Dated  February  20,  1916) 

Claim  of  executors  that  the  Federal  estate  tax  and  the  transfer  tax  paid 
the  State  of  Utah  on  Union  Pacific  stock  should  he  dedvcted  from  dece- 
dent's etsate  in  the  State  of  New  York. 

In  this  estate  the  Federal  estate  tax  amounted  to  the  sum  of  $86^01.43 
and  the  transfer  tax  paid  the  State  of  Utah  on  certain  shares  of  Union 
Pacific  stock  owned  by  the  decedent,  which  said  tax  amounted  to 
$6,426.06,  and  the  executors  of  decedent's  estate  submitted  the  contention 
that  these  payments  should  be  aUowed  as  a  deduction  in  this  State.  As 
the  Federal  statute  must  be  considered  a  tax  on  the  transfer  to  or  a 
succession  to  property  the  amoimt  of  such  Federal  tax  is  not  a  proper 
deduction  from  the  decedent's  gross  estate  in  determining  the  decedent's 
net  estate  liable  to  taxation  for  either  State  or  Federal  purposes. 

As  to  the  payment  to  the  State  of  Utah  for  transfer  on  the  stock 
of  the  Union  Pacific  Railroad  the  courts  have  uniformly  held  that  the 
inheritance  taxes  imposed  by  another  State  are  not  a  proper  deduction. 
Oases  cited. 

George  B.  Turner,  Auburn,  N.  Y.,  submitted  a  communication 
showing  the  payments  made  by  the  executors  under  the  Federal 
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statate  and  under  the  Utah  State  Transfer  Act  and  submitted  the 
proposition  that  these  sums  should  be  allowed  as  a  deduction  from 
the  decedent's  estate. 

Tkavis^  Comptroller. —  The  estimated  Federal  estate  tax,  or 
any  sum  actually  paid  to  the  Federal  government  on  account  of 
the  Federal  estate  tax,  cannot  logically  be  allowed  as  a  deduction 
from  the  decedent's  gross  estate  because  the  amount  of  this  tax 
must  be  computed  upon  the  net  estate  as  determined  by  section 
203  of  the  Federal  statute. 

From  an  analysis  of  the  several  sections  of  this  statute  it  appeara 
that 

Section  201  of  the  Federal  statute  provides  *'  that  a  tax  *  *  * 
to  be  determined  as  provided  in  section  two  hundred  and  three, 
is  hereby  imposed  upon  the  transfer  of  the  net  estate  of  every 
decedent/'  etc. 

Section  202  provides  the  manner  in  which  the  gross  estate  shall 
be  determined  and  states  the  property  or  interests  which  shall  be 
included  in  the  gross  estate. 

Section  203  provides  "  that  for  the  purpose  of  the  tax  the  value 
of  the  net  estate  shail  be  determined  — 

"(a)  In  the  case  of  a  resident,  by  deducting  from  the  value 
of  the  gross  estate  — 

"(1)  Such  amounts  for  funeral  expenses,  administration 
expenses,  claims  against  the  estate,  unpaid  mortgages,  losses 
incurred  during  the  settlement  of  the  estate,  arising  from  fires, 
storms,  shipwreck,  or  other  casualty,  and  from  theft,  when 
such  losses  are  not  compensated  for  by  insurance  or  otherwise, 
support  during  the  settlement  of  the  estate  of  those  dependent  upon 
the  decedent,  and  such  other  charges  against  the  estate,  as  are 
allowed  by  the  laws  of  the  jurisdiction,  whether  within  or  without 
the  United  States,  under  which  the  estate  is  being  administered ; 
and 

"(2)  An  exemption  of  $50,000." 

From  the  foregoing  it  is  apparent  that  the  .Federal  estate  tax 
is  upon  the  net  estate  of  the  decedent  after  the  aggregate  dedue- 
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tions  mentioned  in  (1)  above  and  the  exemption  mentioned  in 
(2)  above  have  been  deducted  from  the  gross  estate. 

The  first  thing  then  for  us  to  determine  is  the  manner  or  pro- 
cedure by  which  the  decedent's  net  estate  can  be  ascertained  as 
contemplated  by  the  Federal  statute,  and  such  determination  must 
necessarily  solve  th6  question  raised  on  this  appeal. 

Referring  again  to  section  203  of  the  Federal  statute,  we  find 
nothing  in  the  statute  itself  that  authorizes  or  even  contemplates 
the  deduction  of  a  sum  representing  the  Federal  tax  from  the  gross 
estate  in  determining  the  amount  of  the  decedent's  net  estate,  but, 
on  the  contrary,  section  203  is  very  explicit  in  specifying  how  the 
net  estate  for  the  purpose  of  imposing  the  Federal  tax  thereon 
shall  be  ascertained  and  determined. 

Again  at  section  205  of  the  Federal  statute,  where  reference  is 
made  to  the  return  the  executor  or  administrator  must  file  with 
the  collector  of  the  Federal  tax,  we  find  — 

"  *  *  *  The  executor  shall  also  *  *  *  file  with  the  collector 
a  return  under  oath  in  duplicate,  setting  forth 

"(a)  the  value  of  the  gross  estate  *  *  *    ; 

''(b)  the  deductions  allowed  under  section  two  hundred  and 
three; 

"(c)  the  value  of  the  net  estate  of  the  decedent  as  defined  in 
section  two  hundred  and  three;  and 

"(d)  the  tax  paid  or  payable  thereon ;  *  ♦  ♦  /* 

It  would  seem,  therefore,  that  for  the  purpose  of  determining 
the  decedent's  net  estate  upon  which  the  Federal  tax  is  based  and 
computed  the  executor  or  administrator  is  confined  strictly  to 
the  provisions  of  said  section  203,  and  if  the  court  should  hold 
that  the  estimated  Federal  tax  was  a  proper  deduction  from  the 
gross  estate  in  the  proceedings  to  determine  the  State  inheritance 
tax  it  would  be  reading  into  the  Federal  statute  a  wholly  unwar- 
ranted provision.  The  Federal  tax  would  then  be  imposed  upon 
the  transfer  of  the  decedent's  net  estate  less  whatever  sum  the  esti- 
mated Federal  tax  might  appear  to  be ;  and  there  is  absolutely  no 
justification  in  the  Federal  statute  to  warrant  such  a  deduction 
m  addition  to  those  enumerated  in  section  203. 
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Prior  to  WIO  our  State  inheritance  tax  was  determined  upon 
the  net  estate  of  the  decedent  transferred  to  taxable  persons.  And 
although  many  questionable  claims  for  deductions  were  presented 
from  time  to  time,  yet  no  one,  to  my  knowledge,  ever  contended 
that  in  ascertaining  the  decedent's  net  estate  it  was  proper  to 
deduct  a  sum  representing  the  estimated  tax  from  the  gross  estate, 
before  the  inheritance  tax  was  determined;  and  our  courts  have 
even  held  (Matter  of  Swift,  137  N.  T.  77)  .that  where  the 
decedent's  will  directed  that  all  inheritance  taxes  should  be  paid 
as  an  administration  expense,  that  the  residuary  estate  should  not 
be  reduced  by  the  amount  of  such  taxes  before  the  tax  on  the 
residuary  estate  was  determined. 

I  am  inclined  to  believe,  therefore,  that  if  the  Federal  statute 
can  be  considered  a  tax  on  the  transfer  of  or  the  succession  to  prop- 
erty, that  the  foregoing  analysis  shows  clearly  that  the  amount  of 
such  Federal  tax  is  not  a  proper  deduction  from  the  decedent's 
gross  estate  in  determining  the  decedent's  net  estate  liable  to  tax- 
ation for  either  State  or  Federal  purposes. 

As  to  the  amount  paid  the  State  of  Utah  for  transfer  tax  on  the 
stock  of  the  Union  Pacific  Railroad,  our  courts  have  uniformly 
held  that  the  inheritance  tax  imposed  by  another  State  is  not  a 
proper  deduction.  Among  the  later  decisions  see  Matter  of  Estate 
of  Josephine  Penfold,  85  Misc.  Rep.  598,  and  cases  cited;  affd., 
216  N.  Y.  163 ;  also  Matter  of  William  H.  Penfold,  87  Misc.  Rep. 
525,  and  cases  cited;  affd.,  216  N.  Y.  171. 


In  the  Matter  of  the  Estate  of  Margabet  Stimson  (New  York 

County) 

(Dated  January  10»  1917) 

Power  of  State  ComptroUer's  representative  to  examine  and  make  lists  of 
property  when  the  intended  delivery  or  transfer  hy  safe  deposit  com- 
panies or  other  corporations  when  such  property  stands  in  the  name  of 
decedent  and  one  or  more  persons. 

Section  227  of  the  Tax  Law  provides  that  it  shaU  be  lawful  for  the 
State  Comptroller  personaUy  or  by  representative  to  examine  any  such 
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securities,  deposits  or  assets  at  the  time  of  such  delivery  or  transfer. 
Obyiously  such  representative  cannot  be  expected  to  carry  in  mind  from 
one  brief  examination  a  description  of  the  bonds,  stocks  and  other  assets 
comprising  the  contents  of  any  safe  deposit  box,  therefore,  the  listing  or 
taking  an  inventory  of  such  securities  or  property  is  within  the  statute. 
In  this  case  it  appears  that  at  the  death  of  Margaret  Stimson,  safe 
deposit  box  No.  806  in  the  vaults  of  the  Fifth  Avenue  Bank,  New  York 
city,  was  opened  in  the  presence  of  the  Comptroller's  representative. 
This  box  was  leased  and  stood  in  the  names  of  Daniel  M.  Stimson  and 
his  daughter,  the  decedent.  The  representative  of  the  State  Comptroller 
was,  however,  refused  permission  to  make  a  listing  of  the  contents  of  the 
box.  All  the  property  found  in  said  box  was  claimed  by  the  surviving 
lessor,  Daniel  M.  Stimson,  as  his  individual  property.  The  Comptroller 
can  find  no  reason  under  the  facts  in  this  case  from  departing  from  his 
rule  which  requires  his  representative  to  list  the  contents  of  every  safe 
deposit  box  he  examines  imder  said  section  227  of  the  Tax  Law. 

LaFayette  H.  Gleason,  New  York  city,  on  January  5,  1917, 
submitted  to  the  Comptroller  letters,  affidavits,  etc,  in  regard  to 
the  listing  of  a  safe  deposit  box  in  the  name  of  the  above  decedent 
and  another  and  requested  to  be  advised  as  to  the  ruling  of  the 
Department  upon  the  facts  stated  in  the  instrument  submitted. 

Teavis,  Comptroller. —  When  the  Legislature  provided  that  the 
State  Comptroller  should  be  given  notice  of  the  intended  delivery 
or  transfer  by  safe  deposit  companies,  trust  companies,  banks  or 
other  institutions  of  property  in  their  possession  or  under  their 
control,  belonging  to  a  decedent  or  belonging  to  or  standing  in 
the  joint  names  of  such  decedent  and  one  or  more  persons,  and 
also  authorized  the  Comptroller  to  examine  such  property  so  to  be 
delivered  or  transferred,  the  Legislature  must  have  taken  into 
consideration  the  physical  impossibility  for  the  State  Comptroller 
to  attend  the  opening  of  all  safe  deposit  boxes  and  make  such 
examinations  personally  at  the  same  hour  in  the  several  counties 
of  the  state.  Therefore  section  227  of  the  Tax  Law  provided: 
"  *  *  *,  And  it  shall  be  lawful  for  the  said  state  comptroller, 
personally  or  by  representative,  to  examine  said  securities,  deposits 
or  assets  at  the  time  of  such  delivery  or  transfer." 

The  statute  does  not  attempt  to  define  just  what  is  meant  by 
such  examination  or  the  extent  of  the  examination  of  the  property 
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at  this  time  by  the  Comptroller  or  his  representative.  But  it  is 
reasonable  to  assume  that  the  examination  which  the  statute 
authorizes  the  Comptroller  to  make  applies  to  or  was  intended  to 
include  whatever  property  was  found  in  the  possession  or  under 
the  control  of  the  bank  or  other  depositary  and  in  respect  to  which 
and  by  reason  of  the  provisions  of  section  227  of  the  Tax  Law 
it  had  become  necessary  to  give  notice  to  the  State  Comptroller 
of  the  intended  delivery  or  transfer  thereof. 

The  Comptroller  has  elected  to  appear  by  a  representative  at 
the  opening  of  all  safe  deposit  boxes,  and  such  examination  is 
necessarily  the  first  knowledge  the  State  Comptroller  will  have 
of  the  contents  of  the  box  or  of  the  property  to  be  so  delivered  or 
transferred ;  and  it  is  unreasonable  to  assimie  that  the  L^slature 
intended  the  Comptroller's  representative  to  carry  in  his  mind 
from  this  one  brief  examination  a  description  of  all  the  bonds^ 
stocks  or  other  assets  comprising  the  contents  of  any  safe  deposit 
box.  If  it  were  an  actual  possibility  for  him  to  do  so  no  one 
would  contend  bui:  what  the  Comptroller's  representative  might 
make  a  list  of  the  whole  contents  of  the  box  after  he  had  returned 
to  his  office.  But  in  order  to  avoid  mistakes  and  to  insure  absolute 
accuracy,  as  well  as  to  advise  the  State  Comptroller  of  the  con- 
tents of  such  boxes,  the  Comptroller  has  instructed  his  represen- 
tatives to  make  a  list  of  the  securities  or  assets  when  they  are 
first  taken  from  the  box. 

The  statute  makes  the  State  Comptroller  an  interested  person 
in  the  appraisal  of  every  estate  and  authorizes  him  to  obtain 
information  as  to  the  contents  of  safe  deposit  boxes,  personally  or 
by  a  representative,  whenever  the  condition  arises  under  section 
227  of  the  Tax  Law;  and  it  necessarily  follows  that  this  provision 
of  the  statute  for  the  protection  of  the  State  would  be  a  nullity 
if  the  Comptroller's  representative  could  not  inform  the  Comp- 
troller as  to  the  contents  of  any  safe  deposit  box. 

I  believe,  therefore,  the  courts  would  hold  that  the  authorized 
examincUion  by  the  Comptroller  at  this  time  would  necessarily 
include  the  right  to  make  a  list  of  the  contents  of  the  box  as  an 
incidental  right  contemplated  and  justified  by  the  L^islature 
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when  it  authorized  the  Comptroller  to  examine  the  contents  of 
safe  deposit  boxes  by  a  representative  in  order  that  the  Comp- 
troller might  have  the  necessary  data  before  him  at  the  time  the 
estate  is  appraised  for  transfer  tax  purposes,  which  is  generally 
several  months  after  the  examination  of  the  contents  of  the  box. 

This  rule  or  direction  of  the  Comptroller  as  a  part  of  the  duties 
of  his  representative  upon  the  examination  of  the  contents  of  safe 
deposit  boxes  is  liow  questioned,  because  it  appears  from  the 
papers  you  forwarded  that  at  the  time  of  the  death  of  Margaret 
Stimson  a  safe  deposit  box  No.  806,  in  the  vaults  of  the  Fifth 
Avenue  Bank,  New  York  city,  was  leased  and  stood  in  the  names 
of  Daniel  M.  Stimson  and  his  daughter,  Margaret  Stimson,  the 
decedent  above  named ;  that  by  arrangement  this  box  was  opened 
on  or  about  the  3d  day  of  January,  1917,  in  the  presence  of  the 
following  persons:     J.  R.  Little,  representing  the  State  Comp- 
troller, Dr.  Daniel  M.  Stimson,  the  surviving  joint  owner  or  lessor 
of  the  box,  Mr.  David  W.  Swain,  of  49  Wall  street,  New  York 
city,  and  Beverly  R  Robinson,  one  of  the  executors  of  the  estate 
of  Margaret  Stimson,  deceased;  that  the  only  property  found  in 
said  box  at  that  time  consisted  of  bonds  payable  to  bearer,  and 
stock  certificates  registered  in  the  name  of  Daniel  M.  Stimson; 
that  all  of  the  property  so  found  in  this  box  was  claimed  by  the 
surviving  lessor,  Daniel  M.  Stimson,  as  his  individual  property; 
that  the  executors  of  the  estate  of  the  daughter  Margaret  Stimson 
made  no  claim  whatsoever  to  any  of  said  property ;  that  the  Ccmip- 
troUer's  representative,  Mr,  Little,  asked  to  be  allowed  to  make  a 
list  or  inventory  of  the  contents  of  the  box,  but  Dr.  Stimson  re- 
fused to  permit  the  making  of  such  inventory;  that  thereupon  the 
Comptroller's  representative,  Mr.  Little,  resealed  the  box  and 
returned  it  to  the  custody  of  the  bank. 

In  considering  the  facts  just  enumerated  and  applicable  to  the 
question  now  under  consideration  the  Comptroller  can  find  no 
reason  to  depart  in  the  least  from  his  rule  which  requires  his 
representative  to  make  a  list  of  the  contents  of  every  safe  deposit 
box  he  examines  under  section  227  of  the  Tax  Law. 

In  reaching  this  conclusion  I  desire  you  to  bear  in  mind  that 


Matter  of  Stimspn  559 


Comptroller 


the  department  has  no  intention  or  desire  to  perform  its  duties 
under  the  Transfer  Tax  Law  in  such  a  manner  that  it  necfessarily 
exposes  to  the  public  the  wealth  of  any  of  the  citizens  of  the  State 
during  their  lifetime.  But  in  this  case  the  joint  lessor,  Daniel 
M.  Stimson,  is  presumed  to  have  known  the  provisions  of  section 
227  of  the  Tax  Law  relative  to  the  examination  of  the  contents  of 
safe  deposit  boxes  in  the  joint  names  of  a  decedent  and  one  or 
more  persons,  and  if  he  permitted  his  individual  property  to 
remain  in  this  box  until  after  the  death  of  the  joint  lessor,  his 
property  must  necessarily  be  subject  to  examination  as  a  part  of 
the  contents  of  this  box. 

Nor  does  the  department  contend  but  what  the  bonds  payable  to 
bearer  and  the  stock  standing  in  the  individual  name  of  Daniel 
M.  Stimson  found  in  said  box  may  be  shown  to  have  been  the 
property  of  the  said  Daniel  M.  Stimson,  yet  the  ownership  of 
property  found  in  a  safe  deposit  box  can  not  be  determined  or  even 
considered  either  by  the  Comptroller,  the  executors  of  the  deceased 
joint  owner's  estate,  or  any  other  interested  person  at  the  time  of 
the  opening  of  this  box. 

The  statute  does  not  contemplate  that  a  box  may  contain  the 
individual  property  of  a  person  other  than  the  deceased  owner  or 
lessor  or  joint  owner  or  lessor  of  a  box.  and  therefore  makes  no 
provision  for  the  disposition  of  property  claimed  by  a  living 
person  other  than  a  joint  owner. 

The  proceeding  to  examine  the  contents  of  a  safe  deposit  box 
is  not  one  where  the  presumption  of  ownership  of  the  decedent  of 
the  contents  of  the  box  can  be  rebutted  by  proof  of  any  claimant 
This,  in  my  opinion,  can  only  be  shown  before  the  appraiser  or 
the  surrogate^  and  all  that  is  contemplated  or  can  be  done  at  the 
time  of  the  opening  of  the  box  is  the  examination  by  the  Comp- 
troller or  his  representative  of  the  contents  of  the  box.  Whether 
the  property  therein  contained  belonged  to  the  decedent  or  to  the 
joint  owner  or  lessor  of  the  box  or  a  stranger  has  nothing  to  do 
with  the  Comptroller's  examination  of  the  contents  of  such  box. 

If  a  person  allows  his  individual  property  to  remain  in  a  safe 
deposit  box  until  the  death  of  the  joint  owner  or  lessor  he  neces- 
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sarily  and  voluntarily  subjects  his  property  to  the  same  examina- 
tion under  section  227  of  the  Tax  Law  that  is  authorized  in 
respect  to  the  delivery  or  transfer  of  the  property  of  the  decedent 
If  the  statute  gave  me  any  authority  to  consider  the  owne^ 
ship  of  property  found  in  a  safe  deposit  box  at  the  time  the  box 
was  first  opened  then  I  can  see  there  mi^t  be  some  force  in  the 
contention  of  the  joint  owner  of  this  box  that  his  individual  prop- 
erty should  not  be  listed,  but  even  his  objection  then  would  not 
apply  to  bonds  payable  to  bearer^  which  is  a  part  of  the  property 
found  in  this  joint  box. 


STATE  INDUSTRIAL  COMMISSION 


In  the  Matter  of  the  Claim  of  Jacob  Hellman,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Manning 
Sand  Paper  Compant,  Employer;  Amsbigan  Mutual  Com- 
pensation Insubanob  Company,  Insurance  Carrier 

Claim  No.  14739 

(Decided  August  27,  1916) 

Rehearing  in  the  matter  of  injuries  reoeiyed  hy  Jacoh  Hellman  while  employed 
.  hy  Manning  Sand  Paper  Company. 

The  original  claim  herein  was  heard  on  December  8,  1915,  and.  on  sev- 
eral subsequent  dates,  the  last  of  which  was  on  March  29,  1916,  when  an 
award  was  made.  Subsequently  the  case  was  reopened  and,  the  present 
application  having  been  heard,  an  award  was  made  on  the  basis  of  dis- 
ability, for  fifty-four  weeks  from  August  15,  1915,  to  August  27,  1916. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Jeremiah  F.  Connor,  attorney  for  employer  and  insurance 
carrier. 

By  the  Commission. — ^AU  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law  and  award  as 
follows : 

On  August  1,  1915,  the  day  when  Jacob  Hellman  received  hia 
injuries,  he  resided  at  6  Swan  street,  Oreen  Island,  N.  Y.,  and 
was  employed  as  a  night  watchman  by  Manning  Sand  Paper  Com- 
pany, a  corporation  engaged  in  the  business  of  manufacturing 
sand  paper  with  an  office  at  Oreen  Island,  'N.  Y.,  and  a  plant  at 
Eaiboad  avenue  at  Watervliet,  N.  Y.  The  duties  of  Jacob  Hell- 
man wffl*e  to  watch  the  premises  to  discover  incipient  fires  and 
to  see  that  no  depredations  were  committed  on  the  premises.  It 
was  also  his  duty  to  keep  the  furnaces  under  the  boilers  supplied 

with  coal  and  also  from  six  to  twelve  times  during  the  night  to 
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lift  glue  pots  weighing  from  90  to  100  pounds^  a  distance  of 
about  three  feet  and  pour  the  glue  into  the  vats. 

On  said  date  at  about  7  p.  m.,  while  Jacob  Hellman  was  work- 
ing for  his  employer  at  his  employer's  plant,  and  was  standing 
on  the  front  platform  of  the  factory,  two  men  came  up  to  him 
and  he  asked  them  what  they  were  doing  on  the  premises.  They 
said,  '^  nothing,"  and  then  inmiediately  assaulted  him  and  took 
a  nickel  from  his  pocket  and  threw  him  down  the  steps  from  the 
platform  to  the  ground,  a  distance  of  about  seven  feet,  where  he 
struck  his  right  shoulder  against  a  railroad  rail  of  the  switdi 
which  runs  by  the  factory.  While  this  struggle  was  going  on  with 
one  of  the  men^  the  other  man  ran  into  the  factory  and  stole 
Hellman's  lunch  box.  The  striking  against  the  rail  caused  an 
injury  to  the  left  shoulder  of  Jacob  Hellman  and  a  severe  bruise 
on  top  of  the  same.  About  a  year  and  one-half  before  this  acci- 
dent, Hellman  had  fractured  his  right  humerus  and  there  had 
been  an  incomplete  healing  from  this  injury.  Thereafter  he  could 
not  raise  his  right  arm  above  the  horizontal  and  the  deltoid, 
muscle  consequently  became  atrophied  which  was  a  permanent  con- 
dition. After  this  accident,  on  August  1,  1916,  Jacob  Hellman 
had  an  almost  complete  paralysis  of  the  right  arm  except  that  he 
could  move  his  forearm  about  forty-five  degrees  from  the  per- 
pendicular and  this  condition  persisted  until  the  date  hereof  and 
still  exists.  This  last  mentioned  condition  is  the.  result  of  the 
accident  of  August  1,  1915,  and  has  caused  a  disability  to  work 
from  the  date  of  the  accident  until  August  27,  1916,  and  on  that 
date  he  was  still  disabled. 

The  average  weekly  wage  of  Jacob  Hellman  was  the  sum  of 
eleven  dollars  and  four  cents.  Jacob  Hellman  worked  seven  nights 
a  week. 

Award  of  compensation  is  hereby  made  against  Manning  Sand 
Paper  Company,  employer,  and  American  Mutual  Compensation 
Insurance  Company,  insurance  carrier,  to  Jacob  Hellman,  injured 
employee  at  the  rate  of  seven  dollars  and  sixty-nine  cents  weekly 
for  a  period  of  fifty-four  weeks  from  August  15,  1915,  to  August 
27,  1916,  and  this  claim  is  hereby  continued  for  further  hearing. 
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In  the  Matter  of  the  Claim  of  Louis  Staufei^bebo,  for  Compen- 
sation under  the  Workmen's  Compansation  Law,  against  John 
F.  MuLLEB  &  Son,  Employer ;  Casualty  Company  of  Ambb- 
icA,  Insurance  Carrier 

Claim  No.  35902 

(Decided  August  28,  1916) 

Injuries  received  by  Louis  Stauf enberg  while  employed  as  a  plumber  by  John 
F.  MuUer  &  Son  —  supplemental  application. 

This  case  was  originally  decided  December  28,  1914,  upon  the  basis  of 
temporary  disability  of  the  right  index  finger  by  the  claimant.  Subse- 
quently, as  a  result  of  further  hearings,  a  decision  was  made,  upon  the 
basis  of  the  loss  of  the  right  index  finger.  An  award  is  herein  made  for 
a  period  of  forty-six  weeks  from  October  2,  1914,  for  the  equivalent  of 
the  loss  of  the  right  index  finger,  and  the  employer  and  insurance  carrier 
are  credited  with  the  payment  of  twelve  weeks'  compensation  heretofore 
paid  by  them. 

Robert  W.  Bonjnge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Ljman  A.  Spalding,  attorney  for  insurance  carrier. 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  award  and  deci- 
sion as  follows: 

On  October  2,  1914,  the  day  when  Louis  Staufenberg  received 
his  injuries,  he  resided  at  619  Midwood  street,  borough  of  Brook- 
lyn, city  of  New  York,  and  was  employed  as  a  plumber  by  John 
F.  MuUer  &  Son,  who  were  engaged  in  the  plumbing  business, 
with  an  office  at  27  Willoughby  street,  Brooklyn,  N.  Y. 

On  said  date,  while  Louis  Staufenberg  was  working  for  his 
employer  at  the  premises  174  Willoughby  street,  borough  of 
Brooklyn,  where  his  employer  was  performing  a  contract  for  the 
laying  of  sewer  pipes,  and  while  engaged  in  taking  an  old  iron 
sewer  pipe  out  of  the  ground,  he  received  a  laceration  from  a  sharp 
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edge  of  the  pipe  on  the  back  of  the  hand  and  down  the  right 
index  finger  to  its  extremity;  and  the  wound  later  became  infected, 
involving  the  right  arm  and  requiring  surgical  interference  and 
resulted  in  a  permanent  ankylosis  of  the  right  index  finger  at  the 
first  and  second  joints  and  a  consequent  permanent  loss  of  use 
of  that  finger.  The  period  of  actual  disability  from  working  ran 
from  the  date  of  the  accident  to  January  6,  1916,  a  period  of 
fourteen  weeks.  Subsequent  to  said  last  mentioned  date,  Louis 
Staufenberg  was  able  to  work  in  spite  of  the  ankylosed  condition 
of  said  finger.  Compensation  was  paid  for  a  period  of  twelve 
weeks  by  the  insurance  carrier. 

The  average  weekly  wage  of  Louis  Staufenberg  was  the  sum 
of  twenty  dollars  and  nineteen  cents. 

Award  of  compensation  is  hereby  made  against  John  F.  Muller 
&  Son,  employer,  and  Casulty  Company  of  America,  insurance 
carrier,  to  Louis  Staufenberg,  injured  employee,  at  the  rate  of 
thirteen  dollars  and  forty-six  cents  weekly  for  a  period  of  forty- 
six  weeks  from  October  2,  1914,  for  the  equivalent  of  the  loss  of 
the  index  finger  of  the  right  hand,  and  the  employer  and  insurance 
carrier  are  hereby  credited  with  the  payment  of  twelve  weeks' 
compensation  heretofore  paid  by  them. 


In  the  Matter  of  the  Claim  of  Maky  F.  Fleming  and  Minor 
Child,  for  Compensation  under  the  Workmen's  Compensation 
Law,  for  the  Death  of  James  Fleming,  against  Egbert  Gaib 
Company,  Employer;  The  Tbavelees'  iNSiURANCB  Company, 
Insurance  Carrier 

Claim  No.  672 

(Decided  August  30,  1916) 

Injuries  received  liy  James  Fleming,  resulting  in  his  death,  while  employed 
as  a  laborer  in  the  container  department  of  Robert  Gair  Company. 

On  March  14,  1916,  while  James  Fleming  was  employed  in  the  borongh 
of  Brooklyn,  city  of  New  York,  as  a  laborer  by  the  Robert  Gair  Company, 
he  sustained  a  strain  while  unloading  a  heavy  case  of  goods,  causing  an 
inguinal  hernia,  and  necessitating  an  operation,  from  which,  together 
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with  pneumonia  and  shock,  he  died  March  25,  1916.  His  average  weekly 
wage  was  the  sum  of  thirteen  dollars  and  eighty-five  cents.  An  award 
was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission* 

Amos  H.  Stcfdieiis,  attorney  for  employer  and  insurance  car- 
rier. 

By  the  Commission. — ^AU  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows: 

On  March  14,  1916,  the  day  when  James  Fleming  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  419  Eleventh 
avenue,  borough  of  Brooklyn,  city  of  New  York,  and  was  em- 
ployed as  a  laborer  in  the  container  department  of  Eobert  Qair 
Company,  a  corporation  engaged  in  the  business  of  manufacturing 
corrugated  paper  goods  and  boxes,  with  a  plant  and  place  of  busi- 
ness at  the  foot  of  Washington  street,  borough  of  Brooklyn,  city 
of  New  York. 

On  said  date  while  James  Fleming  was  working  for  his  em- 
ployer at  his  employer's  plant,  and  while  engaged  in  pushing  or 
pulling  a  heavy  truck  of  goods  over  the  floor,  he  received  a  severe 
strain  by  reason  of  his  eifort  in  moving  the  truck,  causing  an 
inguinal  hernia.  On  March  twenly-second  he  was  operated  upon 
at  the  hospital  for  the  hernia  and  after  the  operation,  contracted 
ether  pneumonia  by  reason  of  the  operation,  which  pneumonia 
and  the  shock  attending  the  operation  caused  his  death  on  March 
25,  1916. 

The  average  weekly  wage  of  James  Fleming  was  the  sum  of 
thirteen  dollars  and  eighty-five  cents. 

James  Fleming  left  him  surviving  his  widow,  Mary  Frances 
Fleming,  aged  twenty-nine  years,  and  a  posthumous  daughter, 
Katherine  Fleming,  bom  May  28,  1916,  the  claimants  herein,  and 
no  other  child  or  children  under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Eobert  Ghiir 
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Company,  employer,  and  the  Travelers'  Insurance  Company,  in- 
surance carrier,  to  the  widow  and  daughter  of  James  Fleming, 
deceased  employee,  as  follows :  to  Mary  Frances  Fleming,  widow, 
aged  twenty-nine  years^  at  the  rate  of  four  dollars,  fifteen  and  six- 
tenths  cents  weekly  during  widowhood,  with  two  years*  compen- 
sation in  one  sum  upon  remarriage;  and  to  Katherine  Fleming, 
daughter,  bom  May  28,  1916,  at  the  rate  of  one  dollar,  thirty- 
eight  and  one-half  cents  weddy  until  she  shall  arrive  at  the  age 
of  eighteen  years. 


In  the  Matter  of  the  Claim  of  Thomas  Sulmvaw,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  William 
Pbeston  and  George  Pbeston,  Employer;  Fidelity  A2st> 
Casualty  Company  op  New  York,  Insurance  Carrier 

Claim  No.  46532 

(Decided  September  6,  1916) 

Injuries  received  by  Thomas  Sullivan  while  employed  as  a  lumberman  by 
William  Preston  and  George  Preston. 

On  October  9,  1914,  whUe  Thomas  SuUivan  was  employed  as  a  lumber- 
man by  William  and  George  Preston,  copartners,  he  was  cutting  rough 
lumber  at  Indian  Pass,  North  Elba,  when  he  was  cut  on  his  left  knee  by 
an  axe,  causing  a  wound  involving  the  left  knee  joint.  He  was  removed 
to  the  hospital  and  was  disabled  from  work  up  to  and  including  Septem- 
ber 28,  1915,  and  on  that  date  was  still  disabled.  His  average  weekly 
wage  was  the  sum  of  twenty-three  dollars  and  six  cents.  An  award  was 
made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Ainsworth,  Carlisle  &  Sullivan,  attorneys  for  employer  and  in- 
surance carrier. 

Francis  B.  Cantwell,  attorney  for  claimant. 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
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mission  makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows: 

On  October  9,  1914,  the  day  when  Thomas  Sullivan  received 
his  injuries,  he  resided  at  Newman,  N.  Y.,  and  was  employed  as 
a  lumberman  by  Will  and  George  Preston,  copartners,  engaged 
in  the  business  of  lumbering  in  the  Adirondack  Mountains,  with 
headquarters  at  Lake  Placid,  N.  Y. 

On  said  date  while  Thomas  Sullivan  was  working  for  his  em- 
ployer on  a  lumber  job  at  Indian  Pass,  North  Elba,  N.  Y., 
where  he  was  engaged  in  cutting  lumber  in  the  rough,  he  put  his 
axe  on  the  ground  and  proceeded  to  gather  up  the  loose  brush 
wood  which  was  lying  around  in  order  to  throw  it  out  of  the 
way.  In  doing  so,  he  accidentally  tossed  his  axe,  which  was  lying 
on  the  brush  wood,  against  his  left  knee,  thereby  causing  an 
incised  wound  involving  the  left  knee-joint  which  later  developed 
an  acute  septic  synovitis.  The  next  morning  George  Preston  car- 
ried him  out  of  the  camp  to  Lake  Placid  in  order  that  he  might 
receive  medical  treatment.  He  was  later  taken  to  the  hospital  by 
reason  of  the  septic  condition  of  his  wound,  and  was  thereafter 
disabled  from  working  by  reason  of  said  injury  up  to  and  includ- 
ing September  28,  1915,  and  on  that  date  he  was  still  disabled. 
The  left  leg  is  permanently  shortened  about  one  inch  and  severe 
pain  is  experienced  after  using  that  1^  a  short  while,  which  con- 
dition has  resulted  in  a  disability  to  work  for  the  period  above 
mentioned. 

On  the  25th  day  of  June,  1913,  William  and  George  Preston 
entered  into  a  contract  with  the  J.  &  J.  Rogers  Company,  a  cor- 
poration whose  office  was  at  Ausable  Forks,  Clinton  county,  N.  Y., 
under  which  the  Prestons  undertook  to  cut  upon  the  land  of  the 
said  company  all  the  spruce  and  balsam  pulp  wood  of  a  quality 
suitable  for  the  making  of  first  quality  sulphite  pulp  on  that 
portion  of  lots  27,  28  and  29,  Township  No.  12,  Old  Military 
Tract,  in  the  Indian  Pass,  so  aa  to  do  an  equal  portion  each  year 
of  the  most  expensive  lumbering  and  deliver  the  same  to  the 
amount  of  8,000  cords  on  or  before  the  1st  day  of  April,  1914, 
at  the  Indian  Pass  pond,  and  the  balance  of  the  wood  on  the  above 
described  territory  to  be  delivered  at  the  rate  of  from  4,000  to 
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5^000  cords  each  year  until  the  whole  tract  shall  be  denuded  of 
such  lumber.  The  wood  was  to  be  cut  in  lengths  of  four  feet  with 
other  specific  directions  in  respect  of  the  size  and  shape  of  the 
lumber.  The  Prestons  were  to  construct  their  roads  through  the 
woods  so  as  to  be  able  to  make  delivery  to  the  streams  running 
to  the  pond.  The  wood  was  to  be  placed  on  skids  alongside  the 
various  roads,  and  there  measured  by  the  wood  agent  of  the  Kogers 
Company.  The  contract  price  was  four  dollars  and  fifty  cents  per 
cord  of  wood  fully  delivered.  Payment  was  to  be  made  on  the 
basis  of  two  dollars  and  sixty  cents  a  cord  for  the  wood  piled  on 
the  job,  t.  e,,  on  the  skids  beside  the  road,  in  monthly  payments, 
as  per  measurements,  except  during  the  months  of  April,  May  and 
June  of  each  year,  the  balance  to  be  paid  each  year  according  to 
the  amount  delivered  at  the  pond  aforesaid^  twenty-five  oenta  per 
cord,  however,  being  retained  as  protection  and  guaranty  for  the 
fulfilbnent  of  the  contract  above  mentioned. 

The  cutting  of  the  wood  in  the  Adirondacks  is  governed  by 
custom  among  the  lumbermen  as  to  the  hiring  of  help  and  the 
periods  of  work.  The  custom  is  substantially  as  follows:  The 
men  in  the  lumber  districts  are  all  well  known  to  each  other  and 
their  individual  capacities  and  efficiency  are  also  well  known. 
Any  of  the  lumbermen  may  take  a  contract  to  cut  a  strip  of  wood 
at  so  much  per  cord  for  the  delivered  wood.  He  then  goes  to 
other  lumbermen  of  his  acquaintance  of  known  capacity  in  the 
business  of  cutting  lumber  and  engages  them  to  cut  various  strips 
of  the  tract  which  he  has  undertaken  to  cut.  These  men  work  in 
teams  of  two  called  "  partners."  These  partners  undertake  to  cut 
a  strip  and  put  the  wood  alongside  of  the  road  in  order  that  the 
general  contractor  may  gather  it  up  for  delivery.  These  partners 
may  then  offer  a  portion  of  their  strip  to  other  partners,  usually 
at  a  price  trifle  less  than  they,  themselves,  are  to  receive,  and 
these  new  partners  may  in  turn  offer  a  portion  of  their  strip  to 
additional  men,  and  this  method  goes  on  ad  infinitum.  This  cus- 
tom was  the  method  used  by  William  and  George  Preston  for 
having  the  work  done  under  their  contract  with  the  Rogers  Com- 
pany. They,  themselves,  established  a  camp  in  the  woods  with 
several  men  working  in  it    Some  of  the  men  worked  on  the  con- 
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struction  of  the  roads  by  the  month  and  some  of  the  men  worked 
in  the  cutting  of  the  wood  and  piling  of  the  wood  alongside  the 
road.  In  order  to  increase  their  facilities  for  performing  the 
contract  and  for  cutting  the  wood,  they  engaged  Musgrove  & 
Wood  to  cut  a  strip  of  the  wood.  Musgrove  &  Wood  in  turn  estab- 
lished their  camp  and  proceeded  to  cut  wood,  they,  themselves, 
doing  the  work,  and  they  in  turn  engaged  Sullivan  and  Will 
Boberts  to  cut  a  small  strip.  Musgrove  &  Wood  were  acting  as 
"  partners  '*  and  Sullivan  and  Koberts  were  acting  as  "  partners," 
i.  e.,  they  divided  evenly  between  them  the  total  receipts  for  the 
wood  cut  There  were  other  camps  on  the  tract  of  land  similar 
to  the  Musgrove  &  Wood  camp,  cutting  wood  for  Prestons. 
Prestons  were  to  pay  Musgrove  &  Wood  three  dollars  and  fifty 
cents  per  cord  for  the  wood  put  upon  the  river  bank  and  Musgrove 
&  Wood  paid  Sullivan  two  dollars  per  cord  for  wood  piled  on 
the  side  of  the  road.  The  price  for  the  actual  cutting  of  the  wood 
varied  in  the  district  from  one  dollar  and  fifty  cents  to  two  dol- 
lars, according  to  the  difficulty  of  the  particular  job.  Preston 
Bros,  established  a  camp  at  which  it  boarded  its  men.  The  men 
who  worked  on  the  road  received  so  much  a  month  and  board. 
The  men  who  worked  in  cutting  the  wood  received  so  much  a 
cord  and  if  they  boarded  in  the  Preston  camp,  would  pay  the 
Prestons  a  certain  amount  for  board.  Musgrove  &  Wood  had  a 
camp  about  three  rods  from  the  Preston  camp  and  the  same  ar- 
rangements prevailed.  These  camps  operated  what  was  called  a 
"  van  "  from  which  supplies  were  furnished  to  the  men,  such 
supplies  consisting  of  axes,  saws,  rubber  shoes,  tobacco,  etc.  Mus- 
grove &  Wood  ran  a  van  and  purchased  their  supplies  at  Lake 
Placid,  and  if  they  ran  short,  would  purchase  from  the  Preston 
camp.  There  was  no  profit  made  on  these  supplies.  The  van  was 
run  for  the  convenience  of  the  men.  The  men  working  on  the  tract 
embraced  in  the  Musgrove  &  Wood  undertaking  were  paid  by 
means  of  orders  drawn  on  the  Prestons  and  signed  by  Musgrove 
&  Wood.  These  orders  were  delivered  to  the  men  against  wood 
cut  and  placed  along  the  road  and  duly  measured  and  certified  to 
by  the  wood  agent.    Preston  Bros,  paid  these  orders  and  charged 
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them  against  any  money  that  was  due  to  Musgrove  &  Wood.  The 
men  who  would  take  the  smaller  tracts  to  cut  were  known  as 
^*  little  bosses,"  that  is,  all  persons  cutting  wood  under  the  Prea- 
tons  were  known  as  "  little  bosses/'  Owing  to  the  fact  that  these 
men  were  all  skilled  in  cutting  wood,  there  was  little  supervision 
required  of  their  work.  They  were  told  the  length  and  sizes  into 
which  the  wood  was  to  be  cut.  Any  one  of  the  men  could  take 
on  men  to  cut  a  portion  of  his  tract  and  n<y  objection  would  be 
raised  unless  the  man  taken  on  was  known  to  be  inefficient  and 
undesirable.  There  were  no  specific  hours  of  work  for  any  of  the 
men  and  all  that  was  required  of  the  men  was  that  they  should 
cut  the  tract  designated  in  the  manner  designated.  All  these  men 
working  in  these  lumber  camps,  including  the  "  little  bosses  "  are 
actually  engaged  in  the  cutting  of  lumber  or  the  hauling  of  lumber 
and  are  all  in  the  employ  of  William  and  George  Preston,  and 
the  custom  above  outlined  is  merely  a  method  for  obtaining  facili- 
ties and  increasing  facilities  in  the  lumber  business.  Thomas 
Sullivan  was  an  employee  of  William  and  George  Preston  within 
the  Workmen's  Compensation  Law. 

The  average  weekly  wage  of  Thomas  Sullivan  was  the  sum  of 
twenty-three  dollars  and  six  cents. 

Award  of  compensation  is  hereby  made  against  William  and 
George  Preston,  employers,  and  Fidelity  and  Casualty  Company 
of  New  York,  insurance  carrier,  to  Thomas  Sullivan,  injured 
employee,  at  the  rate  of  fifteen  dollars  weekly  for  a  period  of 
forty-eight  and  one-half  weeks  from  October  23,  1914,  to  Septem- 
ber 28,  1915,  and  this  claim  is  hereby  continued  for  farther 
hearing. 
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In  the  Matter  of  the  Claim  of  Mobbis  Stecklow,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Isidob 
Skolnik,  Employer;  New  Amstbbdam  Casualty  Company, 
Insurance  Carrier 

Claim  No.  35021 

(Decided  September  U,  1916) 

Injuries  received  by  Morris  Stecklow  while  employed  as  a  stone  cutter  by 
Isidor  Skolnik. 

On  January  7,  1916,  while  Morris  Stecklow  was  employed  as  a  stone 
cutter  by  Isidor  Skolnik,  he  was  cutting  stone  at  Greenwich  and  Duane 
streets,  in  the  borough  of  Manhattan,  when  a  brick  fell  from  one  of  the 
floors  of  the  building  in  which  he  was  at  work,  causing  brain  concussion 
and  lacerations  of  the  scalp,  which  became  infected,  disabling  him  from 
work  from  that  date  until  March  7,  1916.  His  average  weekly  wage  was 
the  sum  of  thirty-one  dollars  and  seventy-three  cents.  An  award  was 
made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Frederick  Mellor,  attorney  for  employer  and  insurance  carrier. 

By  the  Commission. — ^AU  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact^  ruling  of  law  and  award 
as  follows: 

On  January  7,  1916,  the  day  when  Morris  Stecklow  received 
his  injuries,  he  resided  at  527  Bockaway  avenue,  borough  of 
Brooklyn,  city  of  New  York,  and  was  employed  as  a  stone  cutter 
by  Isidor  Skolnik,  who  was  engaged  in  the  business  of  stone 
cutting,  with  a  plant  and  place  of  business  at  119  Hopkins  street, 
borough  of  Brooklyn,  city  of  New  York. 

On  said  date  while  Morris  Stecklow  was  working  for  his  em- 
ployer on  some  stone  cutting  work  which  his  employer  had  at 
Greenwich  and  Duane  streets,  borough  of  Manhattan,  city  of 
New  York,  and  while  he  was  engaged  in  cutting  stone  in  the 
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cellar  of  the  building  at  that  place,  a  brick  fell  from  the  floors 
above  and  struck  Stecklow  on  the  head^  thereby  causing  concusr 
sion  of  the  brain  and  severe  laceration  of  the  scalp,  and  the  scalp 
wound  became  later  infected.  By  reason  of  said  injuries,  Morris 
Stecklow  was  disabled  frcsn  working  from  the  date  of  the  acci- 
dent until  March  7,  1&16,  a  period  of  eight  and  two-thirds  wedj:s. 

The  average  weekly  wage  of  Morris  Stecklow  was  the  sum  of 
thirty-one  dollars  and  seventy-three  cents. 

Award  of  compensation  is  hereby  made  against  Isidor  Skolnik, 
employer,  and  New  Amsterdam  Casualty  Company,  insurance 
carrier,  to  Morris  Stecklow,  injured  employee,  at  the  rate  of  fif- 
teen dollars  weekly  for  a  period  of  six  and  two-thirds  weeks  from 
January  21,  1916,  to  March  7,  1916. 


In  the  Matter  of  the  Claim  of  Minnie  Gbeenbebg,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  for  the  Death 
of  Habby  Gbbenbebg,  against  Sigmund  Spibb,  Doing  Busi- 
ness under  the  Name  of  Canadian  Knitting  Mills,  Em- 
ployer; Massachusetts  Bonding  and  Insubancs  Company, 
Insurance  Carrier 

Claim  No.  290 

(Decided  September  16,  1916) 

Injuries  received  by  Harry  Greenberg,  resulting  in  his  death,  whfle  employed 
as  a  porter  by  Sigmund  Spier,  doing  business  under  the  name  of  Canadian 
Knitting  MiUs. 

On  October  4,  1916,  whUe  Harry  Greenberg  was  employed  as  a  porter 
by  Sigmund  Spier,  who  was  engaged  in  business  under  the  name  of  the 
Canadian  ELnitting  MUls,  he,  the  claimant,  was  cleaning  a  floor  about 
one  of  the  machines,  when  an  arm  of  the  machine  swung  out  and  struck 
him,  causing  bruises  on  his  hand  and  chest.  He  continued  to  work  up 
to  the  18th  of  October,  1915;  pleurisy  then  developed  as  a  result  of  his 
injuries  and  caused  his  death  on  October  18,  1916.  His  average  weekly 
wage  was  the  sum  of  eight  dollars  and  sixty-five  cents.  An  award  was 
made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 
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Nellis  &  Nellis,  attorneys  for  employer  and  insurance  carrier. 
Morris  Wolf  man,  attorney  for  claimant. 

By  the  Commission. — ^AU  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  f act^  ruling  of  law  and  award 
as  follows: 

On  October  4,  1915,  the  day  when  Harry  Greenberg  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  203  Man- 
hattan avenue,  borough  of  Brooklyn,  city  of  New  York,  and  was 
employed  as  a  porter  by  Sigmund  Spier,  doing  business  under  the 
name  of  Canadian  Knitting  Mills,  who  was  in  the  business  of 
operating  a  knitting  mill,  with  a  plant  and  place  of  business  at 
86-88  Meserole  street,  borough  of  Brooklyn,  city  of  New  York. 

On  said  date  Harry  Greenberg  came  to  the  plant  to  work  at 
7  o'clock  as  usual  and  shortly  after  he  started  to  work  and  while 
he  was  cleaning  up  the  floor  around  one  of  the  knitting  machines, 
an  arm  of  the  machine  swung  and  hit  him  on  the  left  hand  and 
left  side  of  the  chest,  causing  bruises  and  contusions  to  the  hand 
and  chest  He  bandaged  his  hand  and  continued  working,  but 
complained  of  the  injury  to  his  chest  to  his  fellow  employees. 
The  accident  was  on  a  Monday.  He  continued  working  the  bal- 
ance of  that  week  and  the  whole  of  the  following  week  up  to  and 
including  Saturday,  October  16,  1915.  On  the  night  of  his  acci- 
dent he  went  to  his  doctor  who  directed  him  to  go  to  bed  as  he 
was  suffering  from  the  shock  of  the  accident  He  did  not  obey 
the  instructions  of  the  doctor,  but  continued  at  work  as  usual 
and  also  went  to  receive  treatment  from  the  doctor  during  the 
period  up  to  the  16th  of  October,  1916.  On  October  sixteenth  it 
was  found  that  a  traumatic  pleurisy  had  developed  as  a  result  of 
the  injury  which  caused  an  acute  dilitation  of  the  heart  and 
causing  his  death  at  6  p.  m.  on  Monday,  October  eighteenth. 

The  average  weekly  wage  of  Harry  Greenberg  was  the  sum  of 
eight  dollars  and  sixty-five  cents. 

Harry  Greenberg  left  him  surviving  his  widow,  Minnie  Green- 
berg, aged  fifty-seven  years,  the  claimant  herein,  and  no  child  or 
children  under  the  age  of  eighteen  years. 
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Award  of  compensation  is  hereby  made  against  Sigmund  Spier, 
doing  business  under  the  name  of  Canadian  Knitting  Mills, 
employer,  and  Massachusetts  Bonding  and  Insurance  Company, 
insurance  carrier,  to  Minnie  Greenberg,  widow  of  Herman  Green- 
berg,  deceased  employee,  at  the  rate  of  two  dollars,  fifty-nine  and 
one-half  cents  weekly  during  widowhood  with  two  years'  compensa- 
tion in  one  sum  upon  remarriage ;  and  to  Max  Mitchell  in  the  sum 
of  sixty-four  dollars  and  fifty  cents,  and  to  Axelrod  and  Isadore 
Greenberg  in  the  sum  of  twenty-three  dollars  and  fifty  cents  on 
account  of  the  funeral  expenses  of  Harry  Greenberg,  deceased 


In  the  Matter  of  the  Claim  of  Isabellb  Liberatore  and  Minor 
Children,  for  Compensation,  under  the  Workmen's  Compensa- 
tion Law,  for  the  Death  of  Nicqla  Liberatore,  against  Kelly 
Construction  Company,  Employer;  Employers'  Liability 
Assurance  Corporation,  Insurance  Carrier 

Claim  No.  698 

(Decided  September  15,  1916) 

Injuries  leceiTed  by  Nicola  Liberatore,  resulting  in  his  death,  while  employed 
as  a  carpenter's  helper  by  Kelly  Construction  Company. 

On  January  17,  1916,  while  Nicola  Liberatore  was  employed  as  a  car- 
penter's helper  by  the  Kelly  Construction  Company,  contractors,  at  Yon- 
kers,  X.  Y.,  he  remained  in  the  building  where  he  was  at  work  after 
hours,  for  the  purpose  of  gathering  up  loose  wood  to  take  home.  Jn 
descending  a  ladder,  carrying  his  wood,  he  fell,  fracturing  his  skull,  and 
killing  him  instantly.    Award  denied. 

Eobert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

W.  L.  Tufts,  attorney  for  employer  and  insurance  carrier. 
Salvatore  Carone,  attorney  for  claimant 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
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mission  makes  its  conclusions  of  fact^  ruling  of  law  and  award 
as  follows: 

On  January  17,  1916,  the  day  when  Nicola  Liberatore  received 
the  injuries  which  resulted  in  his  death^  he  resided  at  166  Willow 
street,  Yonkers,  if.  Y.,  and  was  employed  as  a  carpenter's  helper 
by  Kelly  Construction  Company,  a  corporation  engaged  in  the 
general  contracting  business,  with  kn  oflSce  at  45  Warburton  ave- 
nue, Yonkers,  N.  Y. 

On  said  date  the  Kelly  Construction  Company  was  engaged  in 
putting  up  a  building  called  the  "  Getty  Square  Building"  at  101 
New  Main  street,  Yonkers,  N.  Y.,  and  Nicola  Liberatore  had 
been  working  on  that  building  all  day.  The  quitting  time  was 
4 :30  p.  M.  and  at  4 :30  p.  m.  most  of  the  men  on  the  job  quit  work 
with  the  exception  of  a  couple  of  plumbers  who  were  working  on 
the  third  floor  and  desired  to  get  some  pipes  set  before  quitting 
for  the  night,  and  these  men  worked  a  few  minutes  overtime. 
After  quitting  time  had  been  announced,  Liberatore  proceeded  to 
gather  up  some  loose  wood  which  was  lyiiig  around  the  floor  and 
to  put  the  same  in  a  bag  for  the  purpose  of  conveying  it  to  his 
own  home  for  his  own  personal  use.  The  employer  had  neither 
authorized  nor  forbidden  such  action  on  his  part.  The  men  were 
sometimes  allowed  to  take  loose  wood  home  provided  the  wood 
was  useless  for  the  purpose  of  the  building  operation.  The  pur- 
pose in  taking  such  wood  home  was  for  use  as  firewood.  The  place 
where  Liberatore  was  gathering  wood  was  the  third  floor  of  the 
building,  the  floor  on  which  he  had  been  working  all  day.  This 
floor  was  reached  by  means  of  a  ladder  through  a  stairway  well. 
The  well  was  ten  feet  by  eleven  feet  and  the  ladder  was  about 
thirty  feet  long  and  reached  from  the  ground  floor  to  about  five 
feet  above  the  third  floor.  The  ladder  was  secured  by  a  rope  which 
prevented  the  ladder  from  swinging  away  from  the  side  of  the 
well,  but  did  not  prevent  it  from  slipping  from  side  to  sida  At 
about  4 :45  p.  m.,  after  Liberatore  had  filled  his  bag  with  wood, 
he  proceeded  to  go  down  the  ladder,  carrying  his  wood,  and 
missed  his  step  and  fell  to  the  ground  floor,  thereby  receiving  a 
fractured  skull,  instantly  killing  him.     At  the  time  of  the  said 
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accident^  J^ioola  Liberatore  was  not  engaged  in  his  employer's 
business,  but  was  doing  work  for  his  own  purpose. 

The  claim  of  Isabelle  Liberatore,  widow,  and  minor  children  of 
Nicola  Liberatore,  deceased  employee,  against  Kelly  Construction 
Company,  employer,  and  Employers'  Liability  Assurance  Corpo- 
ration, insurance  carrier,  is  hereby  denied  on  the  ground  that  the 
injuries  which  resulted  in  the  death  of  Nicola  Liberatore  did  not 
arise  out  of  and  in  the  course  of  his  employment. 


In  the  Matter  of  the  Claim  of  Alfonso  Cabbikbo,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Astoria 
Company,  Inc.,  Employer;  Casualty  Company  of  America, 
Insurance  Carrier 

Claim  No.  29943 

(Decided  September  15,  1916) 

Injuries  received  by  Alfonso  Carriero  while  employed  as  a  laborer  by  the 
Astoria  Company,  Inc. 

The  claimant  alleges  that  on  the  28th  of  July,  1915,  he  was  injured 
while  employed  as  a  laborer  by  the  Astoria  Company,  Inc.  Carriero 
claims  that  while  at  work  on  a  scaffold  he  feU  backward  and  hung  on 
by  an  iron  beam  until  lowered  by  other  laborers,  and  that  he  injur^ 
his  back  by  the  fall.  No  claim  for  compensation  was  filed  until  nine 
months  after  the  injury,  nor  had  notice  thereof  been  given  to  the  com- 
pany.    Award  denied. 

Compensation  in  this  case  is  resisted  by  the  insurance  carrier 
on  the  ground  that  the  claimant's  disability  is  not  the  result  of 
an  accident,  and  on  the  further  ground  that  if  the  accident  oc- 
curred, the  insurance  carrier  was  prejudiced  by  the  employee's 
failure  to  give  notice  of  the  accident  to  the  employer.  The  acci- 
dent occurred  on  the  28th  day  of  July,  1915.  The  claimant's 
claim  for  compensation  was  verified  on  April  19,  1916,  and  filed 
with  the  Commission  on  April  21,  1916.  Proof  from  the  super- 
intendent of  the  employer  is,  that  no  notice  whatever  of  the  acci- 
dent was  given  until  about  the  date  of  the  filing  of  claim  for 
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compensation.  The  claim  for  compensation  describes  the  accident 
as  follows:  "  While  working  on  scaffold  I  fell  backward.  In  fall- 
ing I  hung  myself  by  an  iron  beam  and  held  myself  fast  there 
until  other  laborers  lowered  me  down," 

Eobert    W.    Bonynge,    Ohief    Counsel    to    State    Industrial 
Commission. 

D.  Y.  Williams  and  J.  W.  Biehardson,  for  insurance  carrier. 

Claimant,  in  person* 

Lyon,  Commissioner. — This  is  another  case  where  an  accident 

comparatively  insignificant  is  claimed  months  afterwards  to  have 

resulted  in  serious  injury.    While  the  claimant  in  his  testimony 

made  some  claim  that  he  injured  his  back  by  the  fall,  it  is  to  be 

noticed  that  his  claim  for  compensation,  filed  nine  months  after 

the  injury,  makes  mention  of  no  such  injury,  but  bases  his  claim 

upon  the  fact  that  he  fell  and  hung  by  his  hands  from  an  iron 

beam  until  rescued.     I  think  it  is  clear  that  the  accident  itself 

was  of  no  very  serious  moment.     The  claimant  himself  when 

asked  why  he  did  not  report  it  testified  as  follows :     "  Q.  Why 

didn't  you  tell  somebody  about  your  accident?    A.  I  thought  it 

was  a  very  slight  accident    Q.  How  long  did  you  work  after  the 

accident?     A.  About  two  or  three  days.     Q.  What  did  you  do 

after  that  ?    A.  I  went  to  bed  and  called  a  doctor.    Q.  And  still 

you  didn't  tell  anybody  you  were  hurt?    A.  I  told  the  doctor  I 

had  fallen.    Q.  But  did  you  tell  your  boss  ?    A.  No,  sir.    Q.  Why 

not?     A.  I  did  not  know  the  law.     Q.  But  didn't  you  know 

enough  to  give  your  employer  some  reason  for  leaving  him?    A. 

I  told  the  boss  about  it    Q.  What  boss  ?    A.  The  boss  whose  name 

is  Charley.     Q.  When  did  you  tell  him?     A.  I  went  back  to 

work,  I  left  after  2^^  days  and  then  returned  to  work  and  couldn't 

work,  and  then  Charley  asked  me  what's  the  matter  and  I  told 

him  I  was  hurt.    Q.  Did  you  tell  him  how  you  were  hurt  ?    A.  I 

just  told  him  I  had  pains  in  my  arms.     Q.  Didn't  you  tell  him 

you  fell  ?    A.  No." 

The  superintendent  of  the  employer  testified  that  when  ihe 
State  Dept.  Rept. — Vol.  10        37 
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claimant  left  the  employment  he  complained  of  rheumatism,  but 
made  no  mention  of  any  injury.  The  doctor  who  treated  the 
claimant  two  or  three  days  after  the  injury,  diagnosed  the  case  as 
one  of  rheumatism,  but  afterwards  noticed  that  there  was  an  ab- 
scess forming  on  the  upper  part  of  the  clavicle.  He  lanced  it  and 
sent  him  to  a  hospital  for  further  treatment  Nick  Williams,  a 
workman,  who  saw  the  accident  testified :  "  Q.  Didn't  he  com- 
plain of  being  hurt  ?  A.  After  about  ten  minutes  I  asked  him  if 
he  was  hurted,  he  says,  *A  little  bit  on  the  shoulder.*  He  kept  on 
working  until  5  o'clock.  In  the  morning  he  came  back  again  and 
started  to  work,  it  was  about  eleven  or  eleven-thirty  and  he  couldn't 
work  no  more,  imable  to  work  no  more." 

Pasquale  Pallidino,  another  witness  who  saw  the  accident,  testi- 
fied :  "  Q.  Didn't  the  injured  man  tell  you  he  wasn't  hurt  at  all  ? 
A.  He  said  he  was  slightly  hurt  Q.  Slightly  hurt?  Didn't  he 
tell  you  that  he  was  suffering  from  rheumatism  ?  A.  No,  sir,  he 
said  nothing  about  rheumatism.  Q.  Made  no  complaint  to  you 
about  an  injury?  A.  No,  sir.  Q.  And  he  didn't  tell  you  why 
he  didn't  want  to  go  to  work  ?  A.  No,  sir,  he  wasn't  feeling  well 
and  that  is  why  he  didn't  go." 

The  hospital  record  introduced  in  evidence  is  dated  March 
eighth,  and  shows  the  claimant  discharged  March  twenty-sixth, 
"  condition  improved."  It  then  continues:  **  Tumor  or  swelling 
of  left  clavicle,  eight  months^  discharging  sinus  near  the  clavide 
juncture  and  the  point  of  incision  was  made  —  has  never  had  much 
pain  —  little  tenderness,  no  history  of  injury.  Heart  and  lungs 
surgically  competent." 

Under  these  circumstances  the  question  naturally  arises,  can 
the  serious  consequences  which  claimant  alleges  flowed  from  this 
comparatively  slight  injury  be  attributed  to  the  injury,  and  ought 
the  Commission  to  excuse  the  failure  to  give  notice  of  the  injury 
for  nine  months.  There  is  no  claim  that  written  notice  was  given 
earlier  than  April,  1916,  and  the  proofs  conclusively  show  that 
no  notice  whatever  was  given  to  the  employer,  unless  a  somewhat 
vague  verbal  notice  to  a  minor  superintendent  of  scaffolding,  can 
be  held  to  be  a  substantial  compliance  with  the  statute,  which  re- 
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quires  notice  to  be  given  in  writing.  As  already  stated,  the 
superintendent  for  the  employer  to  whom  all  such  notices  should 
of  right  be  given,  testified  that  no  notice  whatever  was  received 
of  this  injury  until  at  least  April,  1916.  The  workman,  through 
whom  the  claimant  alleges  that  notice  was  given  to  the  employer, 
seems  to  have  been  some  foreman  whose  name  is  not  given  and 
who,  the  evidence  shows,  left  the  employ  within  a  day  or  two  after 
the  accident  The  claimant  gives  as  a  reason  for  not  giving  the 
notice,  that  he  did  not  know  the  law,  but  the  witness,  Williams, 
testified  as  follows :  "  Q.  How  do  you  fix  the  date  in  your  mind  ? 
A.  I  remember  the  date  when  he  came  over  and  told  me,  ^  In  case 
we  need  any  witnesses,  you  have  to  come  down  there.'  I  says, 
'All  right.'  It  was  on  Wednesday.  Q.  It  was  on  Wednesday? 
A.  Yes,  sir,  the  28th  of  July.  Q.  He  told  you  at  that  time, 
'  In  case  I  need  witnesses,  you  will  be  one  of  my  witnesses  ? '  He 
told  you  that  right  after  the  accident?    A.  Yes,  sir." 

It  seems,  therefore,  that  the  claimant  immediately  knew  that  he 
might  have  need  of  witnesses.  I  can,  therefore,  see  no  reason  why 
if  his  injury  were  the  cause  of  the  present  disability,  he  should  not 
have  in  some  way  informed  his  employer  without  waiting  for  nine 
months  until  after  his  operation  in  the  hospital  in  March.  I  am 
extremely  doubtful  whether  the  claimant  or  any  of  his  friends 
supposed  at  the  time,  or  for  months  afterwards,  that  his  fall  on 
the  twenty-eighth  day  of  July  waa  the  cause  of  the  serious  condi- 
tion found  in  his  davicla  In  any  event,  in  a  case  surrounded  by  so 
much  doubt  on  this  point,  the  injured  man's  employer  had  a  right 
both  morally  and  under  the  statute  to  have  reasonable  opportunity 
to  investigate  the  case  and  determine  whether  there  was  an  injury 
and  its  extent,  in  order  to  determine  whether  the  serious  conse- 
quences alleged  by  the  claimant  flowed  from  that  accident,  and  I 
do  not  think  that  this  is  a  case  where  the  Commission  ought,  in  the 
exercise  of  its  discretion,  to  overlook  the  failure  to  give  such  notice, 
and  I  advise  against  an  award 

On  the  15th  day  of  September,  1916,  the  Commission  acted 
upon  the  foregoing  matter  in  aocordance  with  the  foregoing 
opinion. 
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In  the  Matter  of  the  Claim  of  Herman  Blenderman,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
CoRDiiTo  &  Salzman,  Employer ;  The  Travelers'  Insurance 
Company,  Insurance  Carrier 

Claim  No.  933 

(Decided  September  16,  1016) 

Injuries  received  by  Hennan  Blenderman  while  employed  as  a  driver  of  a 
coal  wagon  by  Cording  &  Salsman. 

On  June  26, 1016,  while  Herman  Blenderman  was  employed  by  Cording  ft 
Salzman  as  a  driver  of  a  coal  wagon,  he  was  putting  coal  into  the  cellar 
oi  premises  on  One  Hundred  and  Twelfth  street,  when  he  slipped  on  the 
walk,  fell  on  his  arm,  and  sustained  a  coUes  fracture  of  the  left  wrist 
and  sprained  his  left  elbow,  disabling  him  from  work  from  that  date 
until  August  28,  1916.  His  average  weekly  wage  was  the  sum  of  thirteen 
dollars  and  ninety-six  cents.    An  award  was  made. 

Eobert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

Amos  H.  Stephens,  attorney  for  employer  and  insurance  carrier. 

By  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows: 

On  June  26,  1916,  the  day  when  Herman  Blenderman  received 
his  injuries,  he  resided  at  316  East  One  Hundred  and  Twenty- 
sixth  street,  borough  of  Manhattan,  city  of  New  York,  and  was 
employed  as  a  driver  of  a  coal  wagon  by  Cording  &  Salzman,  a 
copartnership  engaged  in  the  business  of  coal  dealers,  with  a  plant 
and  place  of  business  at  One  Hundred  and  Thirty-fifth  street  and 
Harlem  river,  borough  of  Manhattan,  city  of  New  York. 

On  said  date  while  Herman  Blenderman  was  working  for  his 
employer  and  was  engaged  in  delivering  a  load  of  coal  into  the 
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cellar  of  the  premises  located  at  23  West  One  Hundred  and 
Twelfth  street,  New  York,  he  slipped  on  the  sidewalk  and  fell  on 
his  left  arm,  thereby  receiving  a  colles  fracture  of  the  left  wrist 
and  a  sprain  of  the  left  elbow,  by  reason  of  which  injuries  he  was 
disabled  from  working  from  the  date  of  the  accident  until 
August  28,  1916. 

The  average  weekly  wage  of  Herman  Blenderman  was  the  sum 
of  thirteen  dollars  and  ninety-six  cents. 

Herman  Blenderman  failed  to  give  written  notice  of  his  injury 
within  ten  days  of  his  accident  but  such  failure  has  not  prejudiced 
the  employer. 

Award  of  compensation  is  hereby  made  against  Cording  & 
Salzman,  employers,  and  the  Travelers'  Insurance  Company,  in- 
surance carrier,  to  Herman  Blenderman,  injured  employee,  at 
the  rate  of  nine  dollars  and  thirty-one  cents  weekly  for  a  period 
of  seven  weeks  from  July  10.  1916,  to  August  28,  1916. 


In  the  Matter  of  the  Claim  of  Leonabdo  Renda,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Vingenzo 
Occiuzzo,  Employer 

Claim  No.  30507 

(Decided  September  16,  1016) 

Application  by  cUimant  for  reopening  case  so  as  to  substitute  Guiseppe 
Tobia  in  place  of  Vincenxo  Occiuno  as  employer. 

Leonardo  Renda,  on  July  2,  1015,  snstained  injuries  while  employed  by 
Vincemso  Occiuzzo  in  the  latter's  bakery  in  Brooklyn.  As  a  result  of  the 
hearings  had  when  the  matter  came  up  for  hearing,  the  Commission  found 
that  the  claimant  had  lost  the  use  of  his  hand  and  awarded  compensation 
amounting  in  all  to  $1,708.29,  and  instructed  its  legal  department  to 
collect  the  award,  as  the  employer  had  no  insurance.  Suit  is  now  pend- 
ing upon  this  claim;  Occiuzzo  has  no  means,  and  this  fact  having  devel- 
oped, the  claimant  now  applies  to  the  Commission  for  a  rehearing  upon 
the  ground  that  Guiseppe  Tobia  was  his  employer  and  not  Vincenzo 
Occiuzzo.  Application  denied,  as  it  appears  that  Tobia  had  sold  the 
business  to  Occiuzzo  prior  to  the  accident. 
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Lyon,  Commissioiier. —  The  claimant  received  an  injury  on 
July  2,  1915,  at  No.  182  Johnson  avenue,  Brooklyn.  His  first 
notice  of  injury  was  dated  July  31,  1915,  and  gave  as  the  name 
of  his  employer,  Guiseppe  Tobia.  This  notice  of  injury  has  the 
date,  July  thirty-first,  crossed  out  with  a  pen  and  the  date,  August 
eighteenth,  is  written  over  it.  The  name  of  the  employer  is  also 
crossed  out  and  Vincenzo  Occiuzzo  written  over  it,  and  in  that 
form  appears  in  our  files.  The  employer's  first  notice  of  injury 
is  dated  September  fourteenth,  and  is  signed  by  Occiuzzo,  and  in 
that  he  admits  that  he  is  the  employer.  He  also  admitted  in  his 
testimony  before  the  Commission  that  he  was  the  employer  of  the 
clainmnt.  The  employee's  claim  for  compensation  was  verified  on 
September  nineteenth,  and  in  that  he  also  states  that  his  employer 
was  Vincenzo  Occiuzzo. 

On  these  papers  the  matter  came  on  for  a  hearing,  and  after 
one  or  two  awards  had  been  made  against  Occiuzzo,  the  Com- 
mission, on  February  25,  1916,  rescinded  the  prior  awards  and 
found  that  the  claimant  had  lost  the  use  of  his  hand  and  gave 
compensation  for  244  weeks  at  $7.37  per  week,  amounting  in  all 
to  $1,798.28,  and  the  legal  department  was  instructed,  inasmuch 
as  there  was  no  insurance  in  the  case,  to  begin  proceedings  for  Ae 
collection  of  this  award.  Suit  has  been  commenced  upon  it  and  is 
now  pending.  It  appears  that  Occiuzzo  is  a  man  of  no  means 
and  there  is  little  likelihood  of  collecting  from  him«  This  being 
the  situation  the  claimant  applied  to  the  Commission  for  a  rehear- 
ing, alleging  that  his  employer,  instead  of  being  Occiuzzo,  is 
Guiseppe  Tobia,  Mr.  Tobia  appeared  before  the  Commission,  and 
testified,  that  while  he  at  one  time  owned  the  business  where  the 
claimant  was  injured,  he  sold  the  same  to  Occiuzzo  in  April  or 
May,  1916,  taking  in  payment  for  the  most  part,  notes  secured 
by  a  chattel  mortgage.  He  further  testified  that  the  matter  stood 
in  that  condition  until  about  the  middle  of  July,  which  was  two 
weeks  subsequent  to  the  injury  of  the  claimant,  when  finding  that 
Occiuzzo  could  not  make  payment  and  take  up  any  of  the  notes, 
he  voluntarily  took  back  the  business,  surrendered  the  notes  and 
the  chattel  mortgage,  and  within  a  day  or  two  made  a  similar 
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transfer  of  it  to  Guiseppe  Parrino,  and  that  the  notes  secured  by  a 
chattel  mortgage  on  this  second  sale  are  now  in  a  bank,  which  had 
accepted  them  from  him  for  discount.  In  substantiation  of  his 
statement^  he  produced  and  filed  with  the  Oonmiission  a  copy  of 
the  bill  of  sale  last  mentioned  and  produced  at  the  hearing  one 
Louis  Tavomina,  a  notary  public,  who  testified  that  he  is  a  real 
estate  and  steamship  ticket  agent  and  that  he  drew  the  papers  on 
the  transfer  of  the  bakery  from  Tobia  to  Occiuzzo  in  April,  1915 ; 
and  that  in  July  he  was  present  when  the  transaction  with 
Occiuzzo  was  rescinded  and  likewise  prepared  the  papers  on  the 
transfer  to  Parrino.  The  claimant  attempted  to  give  some  testi- 
mony showing  that  Mr.  Tobia  exercised  some  ownership  over  the 
premises  during  the  time  when  the  title  was  in  the  name  of 
Occiuzzo,  but  the  proofs  offered  were  not  convincing  and  amounted 
to  little  more  than  proof  that  Tobia  kept  an  eye  on  the  progress 
of  the  bakery  for  the  purpose  of  seeing  whether  the  purchase  price 
was  secure  and  likely  to  be  paid.  There  is  no  convincing  proof 
that  the  statements  made  by  Mr.  Tobia  and  the  real  estate  agent 
do  not  represent  the  exact  situation,  and  this  coupled  with  the 
fact  that  for  many  months  the  claimant  asserted  that  Occiuzzo 
was  his  employer,  and  backed  up  the  assertion  by  proofs  sufficient 
.to  warrant  an  award  made  months  ago,  and  that  the  claim  that 
Tobia  was  the  owner  seems  to  have  only  been  made  when  it  became 
apparent  that  Occiuzzo  was  financially  irresponsible,  convinces 
me  that  the  award  already  made  is  correct,  and  that  the  claim 
made  against  Mr.  Tobia  should  be  dismissed,  and  I  therefore  advise 
that  the  application  to  open  the  matter  be  denied. 

On  the  15  th  day  of  September,  1916,  the  Commission  acted 
upon  the  foregoing  matter  in  accordance  wil^  the  forgoing 
opinion. 
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In  the  Matter  of  the  Claim  of  Chables  Lee^  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  M.  P.  Smith 
&  Sons  Company,  Employer;  Manufaotubebs'  Liability 
Inbubanob  Company,  Insurance  Carrier 

Claim  No.  20047 

(Decided  September  15,  1916) 

Injuries  lecdved  by  Charles  Lee  while  employed  as  a  stevedore  by  M.  P. 
Smith  &  Sons  Company. 

On  April  18,  1916,  about  10:  SO  p.  m.,  Charles  Lee,  while  employed  as 
a  steredore  by  M.  P.  Smith  A,  Sons  Company,  loading  a  ship  anchored  at 
a  dock,  attempted  to  leap  from  the  dock  to  the  ship,  but  slipped  and  fell 
down  between  the  pier  and  the  ship.  A  gangway  ran  from  the  dock 
to  the  ship,  at  some  little  distance  from  the  place  where  the  accident 
occurred,  intended  to  be  used  by  persons  boarding  and  leaving  the  ship. 
It  was  customary,  however,  for  the  workmen  to  jump  aboard  the  ship 
without  reference  to  this  gangway.    An  award  was  made. 

The  claimant  was  injured  on  the  night  of  the  18th  day  of 
April,  1916,  at  about  10:30  or  shortly  thereafter.  He  had  been 
assisting  as  stevedore  upon  a  ship  anchored  at  a  dock.  The 
claimant's  statement  of  the  cause  of  his  accident  is  that  the  notice 
to  quit  having  been  given,  it  was  necessary  to  do  something 
relative  to  the  skid,  whidi  was  a  wide  piece  of  planking  used  to 
prevent  merchandise  from  falling  into  the  water  when  being  taken 
into  or  out  of  tihe  ship.  He  says  that  he  had  a  strap  or  rope  in 
his  hand  and  attempted  to  put  the  same  underneath  the  skid.  He 
stepped  upon  the  latter  and  it  tilted,  throwing  him  into  the  water. 
The  employer  denies  this  statement  and  states,  in  answer  to  a 
request  of  how  the  accident  occurred:  "  Climbed  over  the  side  of 
the  ship  and  attempted  to  straddle  the  dock,  slipped  and  fell  down 
between  the  pier  and  the  ship.  (Absolutely  his  own  fault)  The 
gang  knocked  off  at  10 :40  p.  m.  and  was  supposed  to  go  home,  but 
Lee  stayed  back.'* 

There  was  a  gangway  connected  with  the  ship  at  some  little 
distance  from  the  place  where  the  accident  occurred,  which  was 
designed  to  be  used  by  persons  entering  or  leaving  the  ship,  and 
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there  is  evidence  that  workmen  had  been  told  repeatedly  to  use 
this  gangway.  The  employer  and  insurance  carrier  resist  the 
claim  on  ike  ground  that  either  the  claimant  was  injured  while 
disobeying  orders  or  after  he  had  left  his  employment. 

Robert  W.  Bonynge^  Ohief  Counsel  to  State  Industrial 
Commission* 

Claimant  in  persoiL  , 

John  Purdon  and  A.  W.  Paf sons,  for  insurance  carrier. 

Lyon,  Commissioner. —  If  the  claimant's  statement  that  he  was 
injured  while  assisting  to  handle  the  skid  is  true,  and  in  this  he  is 
supported  by  one  or  two  of  the  witnesses,  there  can  be  no  question 
whatever  but  that  he  is  entitled  to  compensation,  and  the  insurance 
carrier  in  that  view  of  the  case  probably  would  not  question  the 
award.  On  careful  review,  however,  of  the  testimony  and  of  the 
adjudicated  cases,  I  am  clearly  of  the  opinion  that  he  is  entitled 
to  compensation  even  on  the  statement  of  the  employer  and  the 
witnesses  called  by  the  insurance  carrier.  It  must  be  conceded,  I 
think,  that  Lee  when  he  was  injured  had  not  left  the  plant  of  the 
employer  even  on  the  employer's  statement  of  the  case,  but  was  in 
the  act  of  leaving  the  plant  when  he  was  hurt.  The  case  is,  there- 
fore, clearly  distinguishable  in  this  respect  from  the  Hotaling 
case  decided  by  this  Commission  and  referred  to  in  the  insurance 
carrier's  brief,  as  well  as  the  other  cases  cited  by  the  insurance 
carrier.  So  far  as  I  am  aware  all  conunissions  and  courts  have 
given  the  injured  workman  the  benefit  of  compensation  where  an 
injury  has  resulted  while  he  was  in  the  act  of  leaving  the  employ- 
ment. In  this  aspect  of  the  case  I  think  the  representatives  of 
the  insurance  carrier  have  not  given  due  consideration  to  the  exact 
wording  of  our  law  and  the  difference  between  it  and  some  of  the 
other  compensation  acta.  There  can  be  no  question  but  that  if 
Mr.  Lee's  right  to  compensation  depended  in  any  degree  upon  the 
common-law  rules  of  negligence  he  could  not  succeed.  There  was 
a  perfectly  safe  method  for  him  to  leave  the  ship  and  he  volun- 
tarily chose  to  leave  it,  according  to  the  employer's  witnesses,  bv 
a  way  which  turned  out  to  be  dangerous.     He  was,  therefore, 
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undoubtedly  guilty  of  contributory  negligence  and  there  does  not 
seem  to  be  anything  in  the  case  to  show  that  the  employer  was 
guilty  of  negligenca  These  considerations,  however,  are  entirely 
eliminated  from  the  case  by  the  provisions  of  section  10  of  the 
act,  which  provide  that  in  a  proper  case  an  injured  workman  shall 
receive  compensation  "  without  regard  to  fault  as  a  cause  of  such 
injury."  There  remains  to  consider  only  the  point  made  by  the 
insurance  carrier  that  Lee  lost  the  benefit  of  the  act  because  of  his 
disobedience  to  orders.  I  am  not  very  greatly  impressed  by  this 
argument.  In  the  first  place  it  does  not  seem  to  me  that  such 
orders  were  given  him  as  are  contemplated  by  the  cases  cited  by 
the  insurance  carrier.  The  particular  order,  which  it  is  claimed 
Lee  violated,  is^  according  to  the  witness  Davidson,  "  I  warned 
him  and  told  him  about  taking  the  gangway,  not  on  this  occasion 
but  on  a  good  many  occasions;  as  a  rule  the  men  don't  take  any 
notice  of  that  until  something  happens,  I  have  warned  him  time 
and  time  again."  And  again  he  says,  in  describing  how  the 
so-called  direction  was  obeyed  by  the  men,  "  it  was  the  night  of 
the  18th,  about  twenty  after  ten,  the  ship  was  finished  and  the 
foreman  of  the  hatch  called  the  men  off  the  deck ;  he  says,  '  Boys, 
come  and-  give  a  hand  so  all  will  be  finished  at  10 :30.'  I  was 
standing  on  the  dock  adverse  to  the  hatch  a  little  before  this,  the 
skid  was  lying  on  the  dock.  I  warned  everybody  to  keep  away 
from  the  skid ;  in  the  meantime  they  were  taking  the  skid  aboard ; 
the  skid  in  going  up,  the  skid  went  aloft,  we  took  it  over  the  guide 
and  took  it  aboard  that  way ;  all  hands  ashore  had  given  in  their 
time ;  to  get  off  the  ship  the  men  had  to  take  a  set  of  steps,  to  go 
on  the  bridge  deck  and  down  25  feet,  down  the  gangway,  to  step 
ashore.  Instead  of  doing  that  some  of  these  fellows  came  right 
across,  the  ship  was  loaded  and  several  of  the  men  had  come 
ashore,  I  had  in  the  neighborhood  of  six  or  seven  men's  time 
already  turned  into  me,  it  was  then  about  twenty  of  eleven  exact 
time.  After  I  had  taken  about  six  or  eight  of  these  men's  time 
and  entered  it  into  the  book,  I  suddenly  heard  them  say,  *  There 
is  a  man  overboard.' " 

I  think  that  in  the  ordinary  case,  for  an  insurance  carrier  to 
rely  on  disobedience  to  orders  as  a  bar  to  compensation,  the  orders 
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should  be  those  regularly  promulgated,  shown  to  have  been  known 
to  the  employees  and  enforced  with  reasonable  strictness.  I  think 
the  English  cases  cited  by  the  insurance  carrier  are  not  adverse  to 
this  position.  The  English  statute  apparently  makes  willful  mis- 
conduct ground  for  denying  compensation.  Our  statute,  on  the 
contrary,  contains  no  such  provision.  It  is  apparent  that  the 
workmen  on  board  these  ships  at  the  dock,  notwithstanding  warn- 
ings to  use  the  ordinary  means  of  reaching  shore,  continually  pass 
from  the  deck  of  the  ships  to  the  dock  where  it  can  be  done  by  a 
single  step  without  making  use  of  the  means  so  provided.  In  fact, 
unless  workmen  are  positively  and  strictly  forbidden  to  do  so,  it 
seems  that  in  the  haste  of  ordinary  business,  they  would  be  con- 
tinually doing  it,  and  the  evidence  is  that  the  men  not  infrequently 
and  without  reproof,  made  use  of  this  means  of  passing  from  the 
ship  to  the  dock  and  from  the  dock  to  the  ship.  I  do  not  think 
that  Lee  in  attempting  to  jump  from  the  ship  to  the  dock,  if  the 
employer's  view  of  the  facts  is  correct,  violated  such  a  positive 
order  as  ought  to  bar  him  from  compensation,  and  I  advise  an 
award. 

On  the  15th  day  of  September,  1916,  the  Commission  acted 
upon  the  foregoing  matter  in  accordance  wiJi  the  foregoing 
opinion. 


In  the  Matter  of  the  Claim  of  Elizabeth  Pope,  Widow,  and 
William  Chambers,  Dependent  Grandson,  for  Compensation 
under  the  Workmen's  Compensation  Law,  for  the  Death  of 
John  Pope,  against  Merritt  &  Chapman  Derrick  and 
Wrecking  Company,  Employer;  New  Amsterdam  Casualty 
Company,  Insurance  Carrier 

Claim  No.  754 

(Decided  September  16,  1916) 

Injuries  received  by  John  Pope,  resulting  in  his  death,  while  employed  by 
Merritt  &  Chapman  Derrick  and  Wrecking  Company. 

On  February  19,  1916,  while  John  Pope  was  employed  as  a  diver's 
attendant  by  the  Merritt  &  Chapman  Derrick  and  Wrecking  Company, 
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he  was  assisting  in  the  laying  of  water  pipes  under  the  Narrows,  between 
Brooklyn  and  Staten  Island.  He  was  employed  to  assist  one  of  the 
divers  on  a  floating  derrick,  but,  having  come  to  work  intoxicated,  he 
was  not  allowed  by  the  diver  to  assist  Sometime  later  Pope  entered 
a  small  boat  belonging  to  the  derrick,  to  be  taken  to  a  trestle  connected 
with  the  shore.  That  was  at  night.  In  the  morning  his  body  was  found 
drowned  in  a  trench  under  the  trestle.  An  award  was  made  upon  the 
ground  that  the  trestle  was  part  of  the  employer's  plant,  and  that 
deceased  was  not  completely  out  of  his  employment  while  walking 
thereon.  His  average  weekly  wage  was  the  sum  of  fifteen  dollars  and 
ninety-six  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

George  W.  Pensinger,  attorney  for  employer  and  insurance 
carrier. 

By  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law  and  award  as 
follows: 

On  February  19,  1916,  the  day  when  John  Pope  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  26  Dove  street, 
Stapleton,  borough  of  Richmond,  city  of  New  York,  and  was 
employed  as  a  diver's  attendant  by  Merritt  &  Chapman  Derrick 
and  Wrecking  Company,  a  corporation  engaged  in  the  business  of 
marine  wrecking,  harbor  lighterage  and  transportation,  with  an 
office  at  17  Battery  place,  borough  of  Manhattan,  city  of  New 
York.  The  said  company  had  a  contract  for  the  laying  of  water 
pipes  under  the  Narrows,  in  New  York  Harbor  between  Brooklyn 
and  Staten  Island,  and  on  said  date  were  working  in  the  perform- 
ance of  that  contract  and  John  Pope  was  one  of  the  employees  on 
that  work.  The  pipe  had  been  laid  across  the  Narrows  almost  to 
the  Staten  Island  shore.  A  trestle  had  been  built  out  from  the 
said  shore  for  a  distance  of  about  one  hundred  feet,  under  which 
the  company  was  excavating,  at  a  depth  of  some  fifty  feet,  a  trench 
in  which  the  pipes  were  to  be  laid.  This  trestle  contained  rails  on 
its  upper  surface  and  also  a  string  board  walk,  the  board  walk 
one  board  wide  touching  end  to  end.     About  seventy-five  feet 
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from  the  end  of  the  said  trestle  a  floating  derrick  was  stationed. 
From  this  derrick  the  divers  went  down  into  the  water  to  do  the 
work  necessary  at  that  spot,  and  John  Pope's  duties  consisted  of 
attending  one  of  the  divers  on  this  derrick.  He  was  to  dress  the 
diver  properly  in  his  diving  equipment  and  to  assist  him  in  enter- 
ing the  water,  and  to  watch  his  ropes  and  signals  while  the  diver 
vras  in  the  water,  and  to  assist  the  diver  out  of  the  water  and  in 
relieving  himself  of  his  equipment  after  the  work  was  completed. 
His  shift  was  from  4  to  12  p.  m.  There  was  a  small  boat  belonging 
to  the  derrick  which  was  used  by  the  men  in  going  from  the  der- 
rick to  land,  and  the  men  frequently  made  the  trip  to  land  by 
rowing  from  the  derrick  to  the  trestle  and  then  proceeding  along 
the  trestle  to  land;  another  method  was  to  go  directly  from  the 
derrick  into  shore.  Both  methods  of  transit  were  UBed  and  were 
known  to  be  so  used  by  the  employer. 

On  said  date  at  about  4  p.  m.  John  Pope  came  to  his  work  as 
usual  and  attended  the  diver  until  supper  time,  namely,  about 
8  p.  M.  when  the  diver  came  out  of  the  water.  Pope  then  went 
ashore  for  supper  at  about  8  p.  m.  and  after  supper  returned  to 
the  derrick  in  an  intoxicated  condition.  His  diver  refused  to  let 
him  assist  in  the  operations  of  the  night  and  the  captain  took  John 
Pope's  place  and  prepared  the  diver  for  entering  the  water  and 
attended  to  him  while  in  the  water.  In  the  meantime  he  had 
Pope  locked  up  in  the  forecastle,  which  precaution  was  made 
necessary  by  Pope's  condition  of  intoxication,  it  being  the  fear  of 
the  captain  that  on  account  of  the  amount  of  ice  on  the  dock,  Pope 
might  fall  into  the  water.  The  thermometer  was  about  thirty 
degrees  Fahrenheit  that  night.  The  diver  came  up  out  of  the 
water  shortly  after  11  p.  m.  and  Pope  had  come  out  of  the  fore- 
castle and  insisted  upon  attending  the  diver  in  his  disrobing  but 
was  not  allowed  to  do  so  by  the  diver  and  the  captain.  At  about 
11 :30  p.  M.  one  of  the  other  employees  on  the  derrick  was  about 
to  proceed  to  shore  in  the  customary  boat  and  John  Pope  got  into 
the  boat  with  him,  and  asked  to  be  rowed  to  shora  The  purpose 
of  the  said  employee  going  to  shore  was  to  pick  up  the  night 
watchman  who  had  called  for  the  boat  from  the  end  of  the  trestle. 
The  said  employee  conveyed  Pope  to  the  trestle  and  put  Pope  on  to 
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the  treetle  and  took  aboard  the  night  watchman.  Pope  proceeded 
along  the  trestle  and  one  of  the  men  in  the  row-boat  called  to  him 
and  asked  if  he  was  all  right.  He  replied  that  he  was.  That  was 
the  last  that  was  seen  or  heard  of  John  Pope  alive.  The  next 
morning  his  dead  body  was  found  in  the  trench  under  the  trestle, 
and  his  death  was  caused  by  submersion.  On  the  night  of  Feb- 
ruary 19,  1916,  John  Pope  had  fallen  through  the  trestle  by 
accident  and  had  been  thereby  caused  to  drown  in  the  water 
underneath  the  trestla 

The  injuries  whidi  resulted  in  the  death  of  Jotin  Pope  were 
accidental  injuries,  and  arose  out  of  and  in  the  course  of  his 
employment,  and  were  not  occasioned  solely  by  the  intoxication 
of  John  Pope  while  on  duty,  and  were  not  caused  by  the  willful 
intention  of  John  Pope  to  bring  about  an  injury  to  himself;  but 
were  partially  the  result  of  the  inadequacy  of  the  surface  of  the 
trestle  as  a  place  on  which  to  walk  during  the  night  time. 

The  average  weekly  wage  of  John  Pope  was  the  sum  of  fifteen 
dollars  and  ninety-six  cents. 

John  Pope  left  him  surviving  his  widow,  Elizabeth  Pope,  aged 
fifty-six  years,  the  claimant  herein,  and  no  child  or  children  under 
the  age  of  eighteen  years.  John  Pope  also  left  him  surviving  his 
grandson,  William  Chambers,  aged  sixteen  years,  who  was  depend- 
ent upon  him  for  support  at  the  time  of  the  said  accident. 

Due  notice  of  death  was  given  to  the  employer. 

Award  of  compensation  is  hereby  made  against  Merritt  &  Chap- 
man Derrick  and  Wrecking  Company,  employer,  and  New  Amster- 
dam Casualty  Company,  insurance  carrier,  to  the  widow  and 
dependent  grandson  of  Johi^  Pope,  deceased  employee,  as  follows : 
to  Elizabeth  Pope,  widow,  aged  fifty-six  years,  at  the  rate  of  four 
dollars,  seventy-eight  and  eight-tenths  cents  weekly  during 
widowhood  with  two  years'  compensation  in  one  sum  upon  remar- 
riage; and  to  William  Chambers,  dependent  grandson,  aged  six- 
teen years,  at  the  rate  of  three  dollars,  thirty-five  and  four-tenths 
cents  weekly  during  dependency  and  not  beyond  the  date  on  which 
he  shall  arrive  at  eighteen  years  of  age ;  and  to  Elizabeth  Pope  in 
the  sum  of  one  hundred  dollars  on  account  of  the  funeral  expenses 
(paid  by  her)  of  John  Pope,  deceased. 
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In  the  Matter  of  the  Claim  of  John  P.  Kaempfxb,  for  Compen- 
sation under  the  Workmen's  Compensation  Law^  against  Auto- 
mobile Club  of  Amebioa,  Employer ;  Zubioh  Gbnebal  Aooi- 
DB17T  AND  Liability  Inbubancs  Compant,  Insurance  Carrier 

Claim  ITo.  50154 

(Decided  September  15,  1916) 

lajiiries  leodved  liy  John  P.  Kaempf  er  white  employed  as  a  machinist  hy  the 
Automobile  Clvb  of  America. 

On  the  11th  day  of  December,  1915,  while  John  P.  Kaempf  er  was  at 
work  at  his  employment  as  a  machinist  at  the  machine  shop  conducted 
by  the  Automobile  Club  of  America  in  the  city  of  New  York,  he  was 
cranking  an  automobile  when  it  back-fired  breaking  his  right  arm  aboye 
the  wrist.  An  examination  made  on  June  sixth  showed  a  marked  diminu- 
tion in  grasping  and  lifting  power  due  to  the  fracture  which  had  long 
since  healed.  A  subsequent  examination  showed  that  the  deformity  in 
the  arm  was  permanent.  Question  raised  as  to  whether  the  Automobile 
Club  of  America  is  a  membership  corporation.  Held,  that  so  far  as  the 
running  of  the  machine  shop  is  concerned  the  club  is  covered  by  the  act 
An  award  was  made.- 

The  claimant  was  injured  on  the  11th  day  of  December,  1915, 
while  in  the  employ  of  the  Automobile  Club  of  America  in  its 
machine  shop  at  Fifty-fourth  and  Fifty-fifth  streets  in  the  city 
of  New  York.  The  employee's  first  report  of  the  injury  gave  as 
his  injury,  the  following:  "  Was  cranking  an  automobile  when  it 
back-fired  breaking  my  right  arm  above  the  wrist.  Botii  bones  of 
right  arm  broken  above  wrist."  An  examination  by  the  Commis- 
sion's medical  department,  under  date  of  April  twenty-second', 
contains  the  following  statement :  '^  Examination  shows  evidence 
of  a  fracture,  lower  end  of  radius  and  ulna,  right  hand.  There  is 
marked  curvature  and  deformity,  and  an  anterior  displacement  of 
the  epiphysis  of  these  bones,  with  a  consequent  impairment  of 
power  in  muscles.  There  is  marked  limitation  in  supination  of 
his  forearm,  claimant  being  unable  to  supinate  more  than  about  25 
per  cent."    And  under  date  of  June  sixth,  our  medical  examiner 
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Stated,  as  follows:  "Examination  today  shows  there  is  marked 
diminution  in  grasping  and  lifting  power  due  to  fracture  which 
is  long  since  healed."  Under  date  of  August  fourth,  the  Depart- 
ment's medical  examiner  reported,  as  follows :  "  Examination 
today  confirms  report  of  examination  dated  June  9th.  Claimant's 
present  condition  will  last  for  a  long  period  of  time,  and  the 
deformity  is  permanent.  There  is  consequently  a  diminution  in 
grasping  power  and  claimant  is  entitled  to  a  partial  disability 
commensurate  with  his  impaired  earning  powers.  Manometer 
reading  80  injured  hand;  other  hand  — 110."  It  will  thus  be 
seen  that  the  claimant  sustained  a  rather  serious  injury.  In 
fact,  awards  have  been  made,  and  the  insurance  carrier  has  paid 
them  extending  over  the  period  of  December  25,  1915,  to  August 
14,  1916,  for  a  portion  of  the  time  for  full  compensation,  and  for 
a  portion  of  the  time  for  reduced  earning  power.  The  case  coming 
on  for  further  consideration,  the  insurance  carrier  now  claims 
that  the  case  is  not  compensatable  and  bases  its  objection  solely 
upon  the  proposition  that  the  employer.  Automobile  Club  of 
America,  is  not  in  a  "  business  or  occupation  carried  on  by  the 
employer  for  pecuniary  gain."  §  8,  subd.  5.  This  is  the  only 
question  calling  for  consideration  by  the  Commission  at  this  time. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Claimant  in  person* 

Valentine  Ahem,  for  insurance  carrier. 

Lyon,  Conmiissioner. —  The  insurance  carrier  bases  its  opposi- 
tion to  the  claim  upon  the  proposition  that  the  Automobile  Club 
of  America  is  a  membership  corporation  having  no  capital  stock 
and  formed  for  purposes  quite  other  than  those  of  pecuniary 
gain,  and  in  support  of  its  contention  it  has  put  in  evidence  the 
year  book  of  the  Automobile  Club  of  America  for  the  year  1915, 
containing  a  copy  of  its  certificate  of  incorporation,  its  constitution 
and  by-laws,  and  a  considerable  amount  of  information  relative 
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to  the  activities  of  the  club.  It  is  quite  true  that  the  certificate 
of  incorporation  is  filed  under  the  provisions  of  the  Membership 
Corporation  Law  and  that  none  of  the  objects  of  the  corporation, 
as  set  forth  in  the  certificate  of  incorporation^  would  seem  to  indi- 
cate that  the  promotion  of  pecuniary  gain  is  one  of  the  objects 
of  the  incorporation*  The  question  still  remains,  however, 
whether,  notwithstanding  that  it  has  not  the  legal  power  to 
operate  for  pecuniary  gain,  it  may  not  be  in  fact  accomplishing 
that  same  purpose,  and  whether  if  it  be,  it  can  escape  the  usual 
consequences  of  such  activities.  The  year  book  offered  in  evi- 
dence, already  referred  to,  contains  the  following  information 
under  the  heading,  "The  Automobile  Club  of  America,  its 
Objects,  Characteristics  and  Advantages." 

'^  6.  To  protect  its  members  and  support  them  in  the  defense 
of  their  rights,  and  to  protect  the  interests  of  owners  and  users  of 
automobiles,  motor  boats  and  flying  machines  against  unjust  or 
unreasonable  legislation,  and  to  maintain  the  lawful  rights  and 
privileges  of  owners  or  users  of  all  forms  of  self-propelled  pleasure 
vehicles  whenever  and  wherever  sudi  right  and  privil^es  are 
menaced."  , 

"11.  It  provides: 

(a)  A  specially  designed  modem  club-house  and  garage,  cost- 
ing a  million  and  a  half  dollars,  situated  West  of  Broadway,  New 
York,  with  eight  stories  on  54th  Street  and  twelve  stories  on  55th 
Street,  providing  an  area  of  18,825  square  feet  for  club  rooms 
and  members'  social  uses  and  an  area  of  206,367  square  feet  for 
machine  shop,  supply  stord.  Touring  Department  and  garage  uses, 
wherein  members'  cars  may  be  stored,  with  adequate  club  rooms, 
committee  rooms,  restaurant,  cafe,  billiard  room  and  ladies' 
parlor. 

(b)  An  up-to-date,  commodious,  fully  equipped  machine  shop, 
with  skilled  machinists,  occupying  two  floors  of  the  club  building. 

(c)  A  supply  department  in  the  club  building  where  members 
may  purchase  all  automobile  accessories  and  supplies  at  an  assured 
minimum  cost." 

The  same  book  contains,  under  the  heading  "  Supply  Depart- 
ment," the  following : 
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^'  The  Olub  Supply  Department  carries  an  extensive  stock  of 
automobile  accessories.  There  is  on  hand,  a  complete  line  of  all 
standard  makes  of  tires  and  tubes,  and  a  great  variety  of  chauf- 
feurs' clothing,  automobile  clocks  and  watches^  etc  When  mem- 
bers wish  articles  that  are  not  in  stock,  our  purchasing  plan  is 
such  that  they  can  be  quickly  secured  The  department  is  able, 
therefore,  to  supply  promptly  any  article  manufactured  for  auto- 
mobile purposes.  Prices  are  as  low  as  is  consistent  with  first- 
class  merchandise." 

The  book  also  contains  a  cut  showing  a  quite  extensive  machine 
shop  fitted  out  with  a  nimiber  of  intricate  power  driven  machines, 
and  then  proceeds  to  describe  the  machine  shop,  as  follows : 
"  Club  Machine  Shop  and  Repaib  Depabtment 

''The  Club  Machine  Shop  and  Eepair  Department  occupies 
the  two  upper  floors  of  the  Club  building,  which  are  light  and 
commodious.  Its  use  is  restricted  to  members  of  the  Club,  and 
it  affords  the  best  possible  facilities  for  work  of  the  highest  class. 
It  is  prepared  to  undertake  any  class  of  repair,  construction  or 
experimental  work. 

"  The  Shop  is  equipped  with  electrically  driven  tools  and 
machinery  of  the  latest  modem  design.  It  is  provided  with 
electric  fans,  with  flues  passing  through  the  roof,  which  insure 
excellent  ventilation  and  carry  off  the  exhausts  during  tests  of 
motors. 

"  There  is  a  forge  room,  with  fireproof  walls,  amply  ventilated, 
and  provided  with  annealing  ovens,  forges  and  complete  equip- 
ment for  these  processes. 

"  The  Machine  Shop  and  Eepair  Department  was  designed 
especially  for  the  convenience  and  advantage  of  members,  A  por- 
tion of  its  space  is  therefore  set  apart  for  the  use  of  members' 
chauffeurs.  A  special  Eepair  Eoom  with  every  facility,  including 
a  well-equipped  tool  room  and  individual  work  bench,  is  at  their 
disposal,  in  which  they  may  perform  such  work  as  may  be  desired 
upon  their  owners'  cars. 

"An  eminent  English  authority,  who  inspected  the  Shop,  stated 
that  it  is  probably  the  best  equipped  Machine  Shop  for  the 
purpose  in  the  world." 
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The  president's  annual  report  appearing  in  the  same  book,  con- 
tains the  following:  '^  Despite  the  unsettled  business  conditions, 
the  club  has  had  a  prosperous  year.  The  sum  of  $10,000  ha3  been 
^written  off  for  depreciation  of  the  club  buildings,  in  addition  to 
the  usual  depreciation  of  the  equipment,  furniture  and  fixtures. 
$5,300  in  initiation  fees  is  available  for  the  retirement  of  second 
mortgage  bonds;  $5,000  set  up  as  a  reserve  for  contingencies  that 
may  arise  during  the  coming  year  and  after  these  deductions  there 
remains  as  net  profit  on  the  year's  operation  of  $22,902.31."  And 
in  conclusion  the  president  says:  '^Attention  is  again  called  to 
the  fact  that  the  Service  Departments  of  the  club  are  conducted 
on  a  strictly  non-commission  basis.  While  the  service  during  the 
last  year,  as  a  rule,  has  met  the  approval  of  the  members,  it  is  to 
be  expected  there  would  be  some  criticism  where  there  is  such  a 
large  volume  of  business  as  is  carried  on  in  the  Supply  Depart- 
ment, where  nearly  $700,000  worth  of  automobile  accessories 
were  sold  last  year;  or  in  the  Garages  of  the  club  that  have  a 
total  capacity  of  over  one  thousand  cars;  or  yet,  again,  in  the 
Mechanical  Department  where  as  many  as  sixty  mechanics  are 
employed  at  one  tima" 

<  It  appears  that  the  machine  shop  connected  with  the  club 
occupies  two  floors  with  an  area,  each  floor,  of  about  50  by  100 
feet  The  ammountant  for  the  club  was  called  and  testified,  as 
follows:  "  Q.  In  that  place  you  repair  and  overhaul  machines  of 
your  members?  A.  Yes,  sir.  Q.  Any  work  for  anybody  else? 
A.  No,  sir,  only  members.  Q.  You  charge  them  according  to  the 
amount  of  work  done  A.  Exactly.  Q.  How  many  men  do  you 
employ  there?  A.  Just  at  the  present  time  I  guess  we  have 
about  twenty-five.  Q.  And  was  Kaempfer  one  of  those  men  when 
he  was  hurt  ?  A.  I  don't  know  the  gentleman.  This  is  the  first 
time  I  heard  of  the  case  this  morning  here,  just  called  into  it. 
Com.  Lyon:  (addressing  claimant)  As  a  matter  of  fact,  you 
were  employed,  Mr.  Kaempfer,  in  the  machine  shop?  A.  Yes. 
Mr.  Ahem:  We  don't  question  that  at  all.  *  *  *  Q.  Have 
you  any  idea  how  much  they  make  net  a  year  out  of  this  machine 
shop?  A.  Just  at  the  present  time  it  is  being  run  at  a  loss. 
Q.  They  have  been  making  some  money  out  of  it  I  take  it  ?    A. 
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Yes>  they  make  a  small  profit.  Q.  Why  rumiing  at  a  loss  just 
now  ?  A.  They  are  running  at  a  loss  in  the  machine  shop  just 
now?  Q,  Why?  A.  Principally  on  account  of  the  strike  we 
had  up  there.  Q.  But  the  idea  is  that  their  machine  shop  will 
pay  some  profit,  isn't  it;  they  don't  expect  to  run  it  just  to  make 
ends  meet  ?  A.  Practically  that  is  the  idea,  just  a  very  minimum 
amount  of  profit  Q.  Do  you  know  whether  your  rates  for  repair^ 
ing  machines  are  any  different  from  the  ordinary  machine  shop  ? 
A.  The  price  we  charge  for  labor  is  practically  the  same,  but  we 
do  make  a  concession  on  the  material;  I  think  we  put  out  the 
material  on  the  machine  more  reasonable  than  they  would  on  the 
street  Q.  But  the  amount  that  you  charge  your  members  for 
workmen's  and  helpers'  time  is  practically  the  same  as  other 
people  charge?  A.  Yes,  I  think  it  is  the  regular  rate.  Q.  You 
probably  pay  your  men  about  the  same  too.  *  *  *  Q.  This 
profit  you  say  you  make,  about  what  percentage  of  profit  would 
you  make  on  fixing  a  man's  car  where  you  charge  the  minimum, 
where  you  make  the  actual  charge  for  the  labor  and  make  him  a 
small  charge  for  the  material,  where  would  you  get  any  profit  in 
that,  Mr.  Brown  ?  A.  The  only  thing  would  be  between  what  we 
pay  the  men  and  the  rate  per  hour  we  charge.  *  *  *  Chair- 
man Mitchell:  *  *  *  Q.  The  charge  against  the  members 
whose  cars  are  repaired  per  hour,  is  more  than  is  paid  the  work- 
man per  hour  ?  Mr.  Brown :  Yes.  Chairman :  The  same  as  any 
other  garage  I  suppose;  you  charge  current  rates  for  repairs? 
Mr.  Brown :  Yes,  I  suppose  current  rates,  yes.  Chairman :  And 
you  pay  current  rates  for  labor,  is  that  correct  ?     Mr.  Brown : 

Yes.^' 

This  club  then,  in  effect,  operates  a  garage  and  machine  shop 
precisely  as  any  garage  or  machine  shop  would  be  conducted  by  a 
private  individual  for  personal  gain.  It  buys  and  sells  lai^  quan- 
tities of  material  at  a  profit ;  it  does  an  immense  business  in  the 
repair  of  automobiles,  dbarging  a  profit  on  the  materials  used,  hii^ 
ing  a  large  number  of  men  for  one  price  and  charging  the  owner  of 
the  automobile  a  larger  price  for  the  men's  services,  out  of  all  of 
which  it  is  paying  off  some  obligation  to  the  club  and  accumulat- 
ing a  very  considerable  profit  throughout  the  year. 
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It  is  undisputed  that  the  claimant  was  injured  in  the  r^ular 
course  of  his  employment  in  this  machine  shop  and  that  he 
worked  imder  precisely  the  same  hazard  as  other  workmen  in 
similar  machine  shops  carried  on  by  private  individuals*  There 
would,  therefore,  seem  to  be  every  reason  for  holding  that  the 
claimant  is  entitled  to  compensation  for  his  injury  unless  the 
statute  forbids  it.  It  is  quite  evident  that  the  question  is  not 
without  its  difficulties.  'No  doubt  the  owner  of  an  automobile 
might  have  a  private  repair  ^op  of  his  own,  where  he  or  his  own 
chauffeur  could  make  repairs  to  his  own  car,  and  such  repair  shop 
would  not  be  held  to  come  within  the  Compensation  Law,  owing 
to  the  provision  relative  to  pecuniary  gain.  It  is  probably  true 
that  two  or  more  owners  of  cars  might  operate  a  private  garage  in 
the  same  way,  but  when  it  comes  to  a  proposition  of  a  very  large 
number  of  such  owners,  establishing  a  regular  machine  shop, 
hiring  men  for  no  other  purpose  than  repairs,  charging  a  profit 
on  the  men's  labor,  as  well  as  upon  the  material  used,  and  using 
that  profit  to  payoff  the  underlying  expense  of  establishing  a 
machine  shop  itself,  the  proposition  seems  to  come  at  least  within 
the  spirit  of  the  law,  if  it  does  not  within  the  letter. 

The  fact  that  the  Automobile  Club  of  America  is  formed  under 
a  charter  which  does  not  give  it  the  right  to  operate  for  pecuniary 
gain,  to  my  mind,  is  not  controlling  if  it  be  found,  as  I  think  it 
must  be,  that  it  is  in  fact  operating  a  portion  of  its  plant  for 
pecimiary  gain. 

It  is  also  worthy  of  note  that  the  club  itself  and  the  insurance 
carrier  both  seem  to  have  proceeded  on  the  assumption  that  its 
employees  were  covered  by  the  act,  and  this  is  emphasized  by  the 
fact  that  for  many  months  the  insurance  carrier  acquiesced  in  that 
view  of  the  situation.  I  advise  that  the  awards  be  continued  to 
the  claimant  on  the  basis  of  reduced  earning  capacity  during  the 
remainder  of  his  disability. 

On  the  15  th  day  of  September,  1916,  the  Commission  acted 
upon  the  foregoing  matter  in  accordance  with  the  foregoing 
opinion* 


•  1 
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In  the  Matter  of  the  Claim  of  ANTomr  Vobgtle,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Wm. 
Steineb  Sons  &  Co.,  Employer;  Zubich  Genebal  AcciDBifx 
Aio)  Liability  Insubance  Co.,  Ltd.,  Insurance  Carrier 

Claim  No.  35799 

(Decided  September  21,  1916) 

Injuries  receiTed  by  Antony    Voegtle  wbile  employed  as  a  night  watchman 
by  Wm.  Steiner  Sons  ft  Co. 

On  June  9,  1916,  while  Antony  Voegtle  was  at  work  for  his  employer, 
Wm.  Steiner  Sons  A  Co.,  as  a  night  watchman,  he  was  making  his 
rounds  when  he  slipped  on  his  way  down  a  stairway,  feU  and  thereby 
sustained  a  femoral  hernia  disabling  him  from  work  from  that  date 
until  July  31,  1916.  His  average  weekly  wage  was  the  sum  of  fourteen 
dollars  and  forty-two  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
missioiL 

Alfred  W.  Andrews,  attorney  for  employer  and  insurance 
carrier. 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law  and  award  as 
follows : 

On  June  9,  1916,  the  day  when  Antony  Voegtle  received  his 
injuries,  he  resided  at  59  Twenty-sixth  street,  Guttenberg,  N.  J., 
and  was  employed  as  a  night  watchman  by  Wm.  Steiner  Sons  & 
Co.,  who  were  in  the  lithographing  business,  with  a  plant  and 
place  of  business  at  267  West  Seventeenth  street,  borough  of 
Manhattan,  city  of  New  York. 

On  the  said  date  at  about  9  p.  m.  while  Anthony  Voegtle  was 
working  for  his  employer  at  his  employer's  plant  and  was  engaged 
in  making  his  hourly  round  of  the  building,  he  slipped  on  his  way 
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down  the  east  stairway  and  fell  and  received  thereby  a  femoral 
hernia,  by  reason  of  which  injury  he  was  disabled  from  working 
from  the  date  of  the  accident  until  July  31,  1916,  a  period  of 
seven  &nd  one-third  weeks. 

The  average  weekly  wage  of  Antony  Voegtle  was  the  sum  of 
fourteen  dollars  and  forty-two  cents. 

Antony  Voegtle  gave  to  his  employer  due  notice  of  injury. 

Award  of  compensation  is  hereby  made  against  Wm.  Steiner 
Sons  &  Co.,  employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  Ltd.,  insurance  carrier,  to  Antony  Voegtle, 
injured  employee,  at  the  rate  of  nine  dollars  and  sixly-one  cents 
weekly  for  a  period  of  five  and  one-third  weeks  from  June  24, 
1916,  to  July  81,  1916. 


In  the  Matter  of  the  Claim  of  Nora  DeNoyeb  and  Minor  Chil- 
dren, for  Compensation  under  the  Workmen's  Compensation 
Law,  for  the  Death  of  Joseph  E.  DbNoybb,  against  D.  B. 
Cavanaugh,  Employer ;  Massachusbtts  BoNDma  and  Insur- 
ance Company,  Insurance  Carrier 

Claim  No.  1472 

(Decided  September  28,  1916) 

Injuries  received  by  Joseph  E.  DeNoyer,  resulting  in  Ids  death,  while  employer 
as  a  truck  driver  by  D.  B.  Cavanaugh. 

On  July  21,  1916,  while  Joseph  E.  DeNoyer  was  employed  as  a  truck 
driver  by  D.  B.  Oavanaiigfh,  a  truckman,  in  the  city  of  Syracuse,  N.  Y., 
he  was  carrying  a  can  of  gasoline  into  a  store  where  he  was  to  deliver 
it  when'  the  gasoline  exploded  and  he  sustained  injuries  resulting  in 
his  death  on  July  27,  1916.  His  average  weekly  wage  was  the  sum  of 
twelve  doUars  and  fifty  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Cannon,    Spencer  &  (Mitchell,    attorneys   for   employer   and 
insurance  carrier. 


■  I 
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By  ths  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows :  • 

On  July  21,  1916,  the  day  when  Joseph  E.  DeNoyer  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  Syracuse, 
N.  Y.,  and  was  employed  as  a  driver  of  a  truck  by  D.  B.  Cava- 
naugh  who  was  in  the  trucking  business,  with  a  place  of  business 
at  216  West  Jefferson  street,  Syracuse,  N.  Y.  In  Syracuse  there 
was  a  company,  namely.  Crown  Oil  Company,  which  was  engaged 
in  the  business  of  selling  oil  and  gasoline.  Cavanaugh  made  an 
arrangement  with  them  by  which  he  was  to  furnish  the  company 
a  horse  and  driver  to  be  used  in  connection  with  a  tank  wagon 
owned  by  the  company  for  the  delivery  of  oil  and  gasoline,  and 
Joseph  E.  DeNoyer  was  used  by  Cavanaugh  for  the  purpose  of 
operating  that  vehicla  It  was  while  operating  such  vehicle  that 
the  following  mentioned  accident  occurred. 

On  said  date  while  Joseph  E.  DeNoyer  was  working  for  his 
employer  and  while  he  was  engaged  in  delivering  a  can  of  gaso- 
line from  the  gasoline  truck  of  Crown  Oil  Company,  which  he 
was  then  engaged  in  delivering,  to  a  store  at  710  Grape  street, 
Syracuse,  N.  Y.,  and  while  he  was  carrying  the  said  can  of  gaso- 
line into  the  store,  the  gasoline  exploded  and  his  clothes  took  fire, 
causing  second  degree  bums  of  the  lower  half  of  the  body  and  of 
both  hands  and  singeing  his  face.  Thereafter  a  toxemia  developed, 
due  to  absorption  from  the  bums,  and  caused  his  death  on  July 
27,  1916. 

The  average  weekly  wage  of  Joseph  E.  DeNoyer  was  the  sum 
of  twelve  dollars  and  fifty  cents. 

Joseph  E.  DeNoyer  left  him  surviving  his  widow,  Nora  De- 
Noyer,  aged  thirty-three  years ;  his  daughter,  Julia  C.  DeNoyer, 
aged  five  years ;  his  son,  John  E.  DeNoyer,  aged  three  years ;  and 
his  son,  William  F.  DeNoyer,  aged  six  months,  the  claimants 
herein,  and  no  other  child  or  children  under  the  age  of  eighteen 
years. 
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Due  notice  of  injury  and  due  notice  of  death  was  given  to  the 
employer. 

Award  of  compensation  is  hereby  made  against  D.  B.  Cava- 
naugh,  employer,  and  Massachusetts  Bonding  and  Insurance 
Company,  insurance  carrier,  to  the  widow  and  minor  children  of 
Joseph  E.  DeNoyer,  deceased  employee,  as  follows:  to  Nora  De- 
Noyer,  widow,  aged  thirty-three  years,  at  the  rate  of  three  dollars 
and  seventy-five  cents  weekly  during  widowhood,  with  two  years' 
compensation  in  one  sum  upon  remarriage;  and  to  Julia  C. 
DeNoyer,  daughter,  aged  five  years;  and  to  John  E.  DeNoyer, 
son,  aged  three  years ;  and  to  William  F.  DeNoyer,  son,  aged  six 
months,  at  the  rate  of  one  dollar  and  twenty-five  cents  weekly 
until  they  shall  respectively  arrive  at  the  age  of  eighteen  years ; 
and  to  Henry  McCarthy,  undertaker,  in  the  sum  of  one  hundred 
dollars  on  accoimt  of  the  funeral  expenses  of  Joseph  E.  DeNoyer, 
deceased. 


In  the  Matter  of  the  Claim  of  Maky  Ribdbl  and  Minor  Children, 
.     for  Compensation  under  the  Workmen's  Compensation  Law, 
for  the  Death  of  Chaeles  Biedel,  against  Malloey  Steam- 
ship CoMPAiTY,  Employer ;  The  Tbavelees'  Instteancb  Com- 
pany, Insurance  Carrier 

Claim  No.  642 

(Decided  September  29,  1916) 

Injuries  xeoeived  by  Charles  Hiedel,  resulting  in  his  death,  while  employed  as 
a  night  watchman  by  the  Mallory  Steamship  Company. 

On  January  3,  1916,  while  Charles  Riedel  was  employed  as  a  night 
watchman  of  Pier  38,  North  river,  New  York  city,  by  the  Mallory  Steam- 
ship Company,  he  was  at  the  place  where  his  duties  called  him  when  last 
seen  alive  which  was  about  9  p.  ic.  of  that  day  and  was  never  seen  again 
until  his  body  was  found  in  the  North  river  on  April  25,  1916,  a  few 
blocks  away.  His  death  was  due  to  drowning.  There  was  no  way  for 
him  to  leave  the  pier  except  through  a  guarded  gateway  and  through 
that  gate  he  did  not  pass  that  night.  His  average  weekly  wage  was  the 
sum  of  eleven  dollars  and  fifty-four  cents.    An  award  was  made. 
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Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Amos  H.  Stephens,  attorney  for  employer  and  insurance 
carrier. 

Benjamin  Ammermann,  attorney  for  claimants. 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling   of  law,    award   and 
decision  as  follows: 

On  January  3, 1916,  the  day  when  Charles  Riedel  was  drowned, 
he  resided  at  346  West  Twelfth  street,  borough  of  Manhattan, 
city  of  New  York,  and  was  employed  as  a  night  watchman  of 
pier  38,  North  river,  by  Mallory  Steamship  Company,  a  corpo- 
ration engaged  in  the  operation  of  steamships  in  interstate 
commerce. 

On  said  date  Mallory  Steamship  Company  was  building  an 
extension  to  its  pier.  It  was  the  duty  of  Charles  Riedel  to  watch 
the  end  of  the  pier  at  night.  That  particular  night  was  a  very 
stormy  one  and  there  was  no  covering  over  the  end  of  the  pier 
where  the  construction  work  was  carried  on  during  the  day  time. 
Riedel  went  to  work  between  5  and  6  o'clock  in  the  evening  and 
was  last  seen  on  the  pier  at  the  end  where  his  place  of  duty  was  at 
about  9.10  p.  M.  He  was  never  seen  alive  again  and  his  body 
was  recovered  from  the  Hudson  river  on  April  25,  1916,  a  few 
blocks  away  from  pier  38.  His  death  was  caused  by  drowning. 
There  was  no  way  for  him  to  leave  the  pier  except  by  passing 
through  a  gate,  at  which  gate  there  was  stationed  a  watchman 
whose  only  duty  was  to  ring  up  time  at  a  clock  near  the  gate. 
The  gate  was  constantly  kept  closed.  Charles  Riedel  did  not 
pass  out  through  that  gate  on  the  evening  of  the  night  of  January 
'3,  1916,  or  the  morning  of  January  4,  1916.  Charles  Riedel  could 
have  left  the  pier  by  means  of  boarding  a  boat  in  the  river  but 
there  was  no  duty  which  required  him  to  board  any  boat.  Charles 
Riedel  accidently  fell  into  the  river  on  the  night  of  January  3, 
1916,  and  was  drowned* 
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The  average  weekly  wage  of  Charles  Riedel  was  the  sum  of 
eleven  dollars  and  fifty-four  cents. 

Charles  Riedel  left  him  surviving  his  widow,  Mary  Riedel, 
aged  forty-one  years;  his  son,  Charles  Riedel,  aged  seventeen 
years ;  his  daughter,  Helen  Riedel,  aged  nine  years ;  his  son,  John 
Riedel,  aged  seven  years ;  and  his  son,  Bemhard  Riedel,  aged  five 
years,  the  claimants  herein,  and  no  other  child  or  children  under 
the  age  of  eighteen  years. 

Due  notice  of  death  was  given  to  the  employer. 

The  services  herein  of  Benjamin  Ammermann,  counsel  for  the 
claimant,  are  reasonably  worth  the  sum  of  $250. 

Award  of  compensation  is  hereby  made  against  Mallory  Steam- 
ship Company,  employer,  and  the  Travelers'  Insurance  Company, 
insurance  carrier,  to  the  widow  and  minor  children  of  Charles 
Riedel,  deceased  employee,  as  follows:  to  Mary  Riedel,  widow, 
aged  forty-one  years,  at  the  rate  of  three  dollars  forty-six  and 
one-half  cents  weekly  during  widowhood,  with  two  years'  com- 
pensation in  one  sum  upon  remarriage;  and  to  Charles,  son,  aged 
seventeen  years;  and  to  Helen,  daughter,  aged  nine  years;  and  to 
John,  son,  aged  seven  years;  and  to  Bemhard,  son,  aged  five  years, 
at  the  rate  of  one  dollar  and  five  and  eight-tenths  cents  weekly, 
each,  until  they  shall  respectively  arrive  at  the  age  of  eighteen 
years ;  and  if  the  payments  to  any  one  of  the  said  children  shall 
cease  by  operation  of  law  or  otherwise,  then  the  payments  to  the 
remaining  children  shall  be  increased  to  the  sum  of  one  dollar 
and  fifteen  and  four-tenths  cents  each,  for  the  period  above 
mentioned,  said  payments  to  commence  as  of  January  3,  1916, 
the  date  of  the  death  of  Charles  Riedel;  and  to  Richard  J. 
Delaney,  in  the  sum  of  one  hundred  dollars  on  account  of  the 
funeral  expenses  of  Charles  Riedel,  deceased. 

An  allowance  of  two  himdred  and  fifty  dollars  as  counsel  fee 
herein  is  hereby  made  to  Benjamin  Ammermann,  Esq.,  the  attor- 
ney for  the  claimants,  and  the  same  is  hereby  declared  to  be  a 
lien  upon  the  compensation  due  said  claimants  and  payment 
thereof  shall  be  made  theref  rom. 
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In  the  Matter  of  the  Claim  of  Lorenzo  Malanzona^  for  Compen- 
sation  under  the  Workmen's  Compensation  Law,  against  Utica 
Steam  and  Mohawk  Valley  Cotton  Mili^,  Employer; 
Amebican  Mutual  Compensation  Insurance  Company, 
Insurance  Carrier 

Claim  No.  18315 

(Decided  October  16,  1916) 

Injuries  received  by  Lorenzo  Malanxona  while  emploired  as  a  fireman  by  tbe 
Utica  Steam  and  Mohawk  Valley  Cotton  Mills. 

On  March  15,  1916,  while  Lorenzo  Malanzona  was  employed  as  a  fireman 
by  the  Utica  Steam  and  Mohawk  Valley  Cotton  Mills,  in  the  city  of  Utica, 
he  was  loading  coal  into  a  furnace  when  he  suffered  a  strain  on  the  right 
side  by  reason  of  the  heavy  lifting  he  was  compelled  to  do.  His  average 
weekly  wage  was  the  sum  of  fifteen  dollars  and  seventeen  cents.  An 
award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Jeremiah  F.  Connor,  attorney  for  employer  and  insuranco 
carrier. 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis^ 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  March  15,  1916,  the  day  when  Lorenzo  Malanzona  received 
his  injuries,  he  resided  at  757  Lansing  street,  Utica,  N.  Y., 
and  was  employed  as  a  fireman  in  the  boiler  room  by  Utica 
Steam  and  Mohawk  Valley  Cotton  Mills,  a  corporation  engaged 
in  the  business  of  manufacturing  cotton  goods,  with  a  plant  and 
place  of  business  on  State  street,  Utica,  N.  Y. 

On  said  date  Lorenzo  Malanzona  had  been  instructed  by  the 
employer  to  shovel  some  ice  away  from  the  door  of  the  boiler 
room  and  when  he  had  finished  that  work,  he  was  instructed  to 
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load  coal  into  a  furnace.  This  was  not  the  furnace  on  which  he 
usually  worked  but  was  a  much  larger  furnace  and  required  a 
much  greater  effort  in  lifting  the  coal  as  the  shovel  was  larger 
and  was  capable  of  holding  more  coal.  At  about  11.30  a.  m. 
while  performing  this  work  on  the  larger  boiler,  he  suffered  a 
severe  sudden  strain  on  his  right  side  at  the  hip  by  reason  of  the 
heavy  lifting  which  he  was  compelled  to  do  and  he  was  imme- 
diately disabled  from  working  and  continued  to  be  so  disabled 
from  the  date  of  the  accident  until  August  2,  1916.  The  cause 
of  his  disability  was  a  gluteal  condition  which  resulted  from  the 
said  strain  of  over-lifting. 

The  average  weekly  wage  of  Lorenzo  Malanzona  was  the  sum 
of  fifteen  dollars  and  seventeen  cents. 

Due  notice  of  injury  was  given  to  the  employer  by  the  employee. 

Award  of  compensation  is  hereby  made  against  Utica  Steam 
and  Mohawk  Valley  Cotton  Mills,  employer,  and  American 
Mutual  Compensation  Insurance  Company,  insurance  carrier,  to 
Lorenzo  Malanzona,  injured  employee,  at  the  rate  of  ten  dollar? 
and  twelve  cents  weekly  for  a  period  of  eighteen  weeks  from 
March  29,  1916,  to  August  2,  1916. 


In  the  Matter  of  the  Claim  of  Charlotte  Jackbott,  and  Minor 
Child,  for  Compensation  under  the  Workmen's  Compensation 
Law,  for  the  Death  of  Louis  Jaoksobt,  against  The  A.  Sher- 
MAK  LuMBEB  CoMPAinr,  Employer;  Lumbeb  Mutuai* 
Casualty  Company  of  New  York,  Insurance  Carrier 

Claim  No.  6143 

(Decided  October  19,  1916) 

Injuries  received  by  Louis  Jackson,  resulting  in  his  deatb,  while  employed 
as  a  lumberman  by  the  A.  Sherman  Lumber  Company. 

On  May  2,  1916,  while  Louis  Jackson  was  employed  as  a  lumberman 
by  the  A.  Sherman  Lumber  Company,  a  corporation  engaged  in  the  busi' 
ness  of  logging,  he  was  driving  logs  on  the  Raquette  river.    He  was  cross- 


606  State  Dkpaetbient  Bepobtb 


State '  Industrial  Commission 


ing  the  river  in  a  boat  with  ten  other  men,  when  the  boat  swamped, 
being  too  heavily  loaded,  and  Jackson,  together  with  five  other  men,  were 
drowned.  His  average  weekly  wage  was  the  sum  of  ten  dollars.  An 
award  was  made. 

Robert  W.  Bonynge,  Chief  Counael  to  State  Industrial  Com- 
missioiu 

Giles  A.  Chase,  attorney  for  claimant. 

D.  Theodore  Kelly,  attorney  for  employer  and  insurance  carrier. 

By  thb  Commission. — ^AU  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commisr 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows: 

On  May  2,  1916,  the  day  when  Louis  Jackson  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  Hogansburg, 
N.  Y.,  and  was  employed  as  a  lumber  man  by  the  A.  Sherman 
Lumber  Co.,  a  corporation  engaged  in  the  business  of  logging,, 
with  an  oflSce  at  Potsdam,  N.  Y. 

On  said  date  while  Louis  Jackson  was  working  for  his  employer, 
and  was  engaged  in  river  driving  and  logging  on  the  Raquette 
river,  N.  Y.,  and  while  he  was  crossing  the  river  in  a  boat  with 
ten  other  men,  the  boat  swamped,  being  too  heavily  loaded,  and 
Louis  Jackson,  together  with  five  other  men,  were  drowned. 

The  average  weekly  wage  of  Louis  Jackson  was  the  sum  of  ten 
dollars. 

Louis  Jackson  was  a  member  of  the  St.  R^s  Tribe  of  Indians 
of  the  State  of  New  York,  and  left  him  surviving  his  widow, 
Charlotte  Jackson,  aged  thirty-two  years,  and  his  duly  adopted 
son,  Frank  Jackson,  aged  nine  years,  the  claimants  herein,  and  no 
other  child  or  children  under  the  age  of  eighteen  years.  Frank 
Jackson  at  the  time  of  liis  adoption  was  a  member  of  the  St.  Regis 
Tribe  of  Indians  and  was  duly  adopted  by  Louis  Jackson  and 
Charlotte  Jackson,  his  wife,  according  to  the  laws  and  customs  of 
that  tribe  prior  to  May  2,  1916. 
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Due  notice  of  death  was  given  to  the  employer. 

Award  of  compensation  is  hereby  made  against  the  A.  Sherman 
Lumber  Company,  employer,  and  Lumber  Mutual  Casualty  Com- 
pany of  New  York,  insurance  carrier,  to  the  widow  and  child  of 
Louis  Jackson,  deceased  employee,  as  follows:  to  Charlotte  Jack- 
son, widow,  aged  thirty-two  years,  at  the  rate  of  three  dollars  per 
week  during  widowhood^  with  two  years'  compensation  in  one  sum 
upon  remarriage;  and  to  Frank  Jackson,  adopted  son,  aged  nine 
years,  at  the  rate  of  one  dollar  weekly,  until  he  shall  arrive  at 
the  age  of  eighteen  years;  and  to  H,  B.  Hayley,  undertaker,  in 
the  sum  of  sixty-eight  dollars  and  fifty  cents  for  the  funeral 
expenses  of  Louis  Jackson,  deceased. 


In  the  Matter  of  the  Claim  of  Thbbesa  Likqttest  and  Minor 
Child,  for  Compensation  under  the  Workmen's  Compensation 
Law,  for  the  Death  of  Aitdbbw  Lindquest,  against  Hollek  & 
Shbpabd,  Employer;  Royal  iNDEMKrry  Company,  Insurance 
Carrier 

Claim  No.  6478 

(Decided  October  19,  1916) 

Injuries  received  by  Andrew  Lindquest*  resulting  in  his  death,  while  employed 
as  a  superintendent  of  constmction  by  Holler  ft  Shepard. 

On  May  9,  1916,  while  Andrew  Lindquest  was  employed  as  a  superin- 
tendent of  construction  by  John  Holler  and  Stanley  Shepard,  copartners, 
operating  under  the  name  and  style  of  Holler  &  Shepard  in  the  general 
contracting  business,  he  was  engaged  in  contracting  as  superintendent  on  a 
portion  of  the  Barge  canal,  when  his  foot  slipped  and  he  fell  down  the 
bank  of  the  canal  and  struck  on  his  abdomen.  He  felt  a  severe  pain  and 
was  sent  to  his  home  at  Fort  Edward  the  same  day.  He  never  worked 
again,  and  on  May  14,  1916,  by  reason  of  acute  peritonitis,  died.  Ptior  to 
the  accident,  he  had  been  suffering  from  a  diseased  appendix,  although 
that  fact  was  unknown  to  him.  The  blow  on  the  abdomen  caused  a  rup- 
ture, from  which  the  peritonitis  developed.  His  average  weekly  wage 
was  the  sum  of  twen^-three  dollars  and  eight  cents.  An  award  was 
made. 
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Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Frank  J.  O'Neill,  attorney  for  employer  and  insurance  carrier. 

By  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  May  9,  1916,  the  day  when  Andrew  Lindquest  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  Fort 
Edward,  N.  T.,  and  was  employed  as  a  superintendent  of  con- 
struction by  John  Holler  and  Stanley  Shepard,  copartners,  doing 
business  under  the  firm  name  and  style  of  Holler  &  Shepard,  en- 
gaged in  the  business  of  general  contractors,  with  an  oflSce  in 
Rochester,  N".  T.  Andrew  Lindquest  was  their  superii^tendent  of 
construction  at  Northumberland,  N.  T.,  where  the  employer  was 
engaged  in  constructing  a  portion  of  the  barge  canal  under  con- 
tract No.  73-A. 

On  said  date  while  Andrew  Lindquest  was  working  for  his 
employer  on  the  said  construction  work,  and  while  he  was  climbing 
out  of  a  prism  of  the  barge  canal,  his  foot  slipped  and  he  fell  down 
the  bank  of  the  canal  and  struck  himself*  in  the  abdomen.  He 
felt  a  severe  pain  and  was  sent  to  his  home  at  Fort  Edward  the 
same  day.  He  was  thereafter  unable  to  work  again  and  died  on 
May  14,  1916,  by  reason  of  an  acute  peritonitis.  Before  the  acci- 
dent Andrew  Lindquest  was  suffering  from  a  diseased  appendix 
although  the  same  was  unknown  to  him.  By  reason  of  the  blow 
to  the  abdomen  there  developed  an  acute  exacerbation  on  the 
previously  diseased  appendix,  causing  a  rupture  from  which  gen- 
eral peritonitis  developed,  resulting  in  his  death  as  aforesaid. 

The  average  weekly  wage  of  Andrew  Lindquest  was  the  sum  of 
twenty-three  dollars  and  eight  cents. 

Andrew  Lindquest  left  him  surviving  his  widow,  Theresa  Lind- 
quest, aged  forty-seven  years,  and  his  daughter,  Agnes  Lindquest, 
bom  June  14,  1898,  and  who  was  of  the  age  of  seventeen  year  and 
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upwards  at  the  time  of  his  death,  and  no  other  child  or  children 
under  the  age  of  eighteen  years. 

Due  notice  of  injury  and  of  death  was  given  to  the  employer. 

Award  of  compensation  is  hereby  made  against  Holler  & 
Shepard,  employer,  and  Royal  Indemnity  Company,  insurance 
carrier,  to  the  widow  and  daughter  of  Andrew  Lindquest,  deceased, 
as  follows:  to  Thereea  Lindquest,  widow,  aged  forty-seven  years, 
at  the  rate  of  six  dollars,  ninely-two  and  four-tenths  cents  weekly 
during  widowhood,  with  two  years*  compensation  in  one  sum  upon 
remarriage;  and  to  Agnes  Linquest,  daughter,  at  the  rate  of  two 
dollars,  thirty  and  eight-tenths  cents  weekly,  for  the  period  from 
May  14,  1916  to  Jime  14,  1916,  she  having  arrived  at  the  age 
of  eighteen  years  on  the  latter  date ;  and  to  Charles  F.  Frederick, 
undertaker,  in  the  sum  of  one  hundred  dollars  on  account  of  the 
funeral  expenses  of  Andrew  Lindquest,  deceased.  • 


In  the  Matter  of  the  Claim  of  Joseph  E.  Sugg,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Ebib  Raii> 
EGA!)  Company,  Employer  and  Self-Insurer 

Claim  No.  60814 

(Decided  October  10,  1916) 

Injnriea  leceived  by  Joseph  E.  Sugg  wliile  emplosred  as  a  plumber  by  the  Erie 
Railroad  Company. 

On  January  14,  1016,  Joseph  E.  Sugg,  while  employed  as  a  plumber  by 
the  Erie  Railroad  Company  at  Buffalo,  was  at  work  at  the  Smith  street 
repair  yards  in  that  city,  removing  a  water  hydrant  when  a  fellow 
workman  lost  his  hold  on  the  hydrant  while  they  were  lifting  it.  The 
hydrant  fell  back  into  place  and  caught  claimant's  right  hand  causing  a 
compound  fracture  of  several  fingers  resulting  in  the  permanent  loss  of 
the  use  of  the  index  finger  of  the  right  hand.  His  average  weekly  wage 
was  the  sum  of  fourteen  dollars  and  forty-two  cents.  An  award  was 
made. 

« 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Moot,  Sprague,  Brownell  &  Marcy,  attorneys  for  employer. 
State  Dkpt.  Rept. —  Vol.  10        39 


610  Statb  Dspabtmsnt  Repokts 

State  Indastri&l  Commisuoii 

Bt  the  Commisson. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Conmiis- 
sion  makes  its  conclusions  of  fact,  ruling  of  law  and  award  as 
follows: 

On  January  14,  1916,  the  day  when  Joseph  E.  Sugg  received 
his  injuries,  he  resided  at  132  Clare  street,  Buffalo,  N.  Y.,  and 
was  employed  as  a  plumber  by  Erie  Kaibroad  Company,  a  corpo- 
ration engaged  in  the  operation  of  a  railroad  as  a  common  carrier 
between  points  within  the  State  of  New  York  and  also  between 
points  within  the  State  of  New  York  and  points  in  other  States. 

On  said  date  while  Joseph  E.  Sugg  was  working  for  his 
employer  at  the  Smith  street  repair  yards  in  the  city  of  Buffalo 
and  was  engaged  with  two  other  men  in  removing  a  water  hydrant 
in  the  yard,  the  other  men  lost  their  hold  on  the  hydrant  which 
they  were  lifting  and  it  fell  back  into  place  and  thereby  caught 
Sugg's  right  hand  in  the  socket,  causing  a  compound  fracture  of 
the  index,  second  and  third  fingers,  and  severe  lacerations  of  the 
thumb  and  little  finger  of  his  right  hand.  By  reason  of  these 
injuries  the  index  finger  of  the  right  hand  became  ankylosed,  and 
Sugg  has  permanently  lost  the  use  of  that  finger.  At  the  time  of 
the  injury,  Joseph  Sugg  was  not  engaged  in  interstate  conmierce. 

The  average  weekly  wage  of  Joseph  E.  Sugg  was  the  sum  of 
fourteen  dollars  and  forty-two  cents. 

Due  notice  of  injury  was  given  to  the  employer. 

Award  of  compensation  is  hereby  made  against  Erie  Bailroad 
Company,  employer  and  self-insurer,  to  Joseph  E.  Sugg,  injured 
employee,  at  the  rate  of  nine  dollars  and  sixty-one  cents  weddy 
for  a  period  of  forty-six  weeks  for  the  equivalent  of  the  loss  of  &e 
index  finger  of  his  right  hand. 


Supple  i).  Ebie  Raileoad  Co.  611 


State  Industrial  Gommisaion  i 


In  the  Matter  of  the  Claim  of  Frank  Supple,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Erie  Rail- 
eoad Company,  Employer  and  Self-Insurer 

« 

Claim  No.  16028 

(Decided  October  10,  1016) 

Injuries  received  by  Frank  Supple  while  employed  aa  a  car  repairer  in  the 
freight  department  of  the  Erie  Railroad  Company. 

On  May  5,  1916,  while  Frank  Supple  was  employed  as  a  car  repairer 
by  the  Erie  Railroad  Company  he  was  at  work  at  the  Eleventh  street 
repair  yard  at  Niagara  Falls,  N.  Y.,  setting  a  p%ir  of  wheels  on  a  track 
when  his  right  hand  was  caught  between  the  axle  and  the  wheel  stick 
crushing  two  of  his  fingers.  One  of  the  fingers  became  infected  and 
'  claimant  has  suffered  a  permanent  loss  of  the  use  of  that  finger.  His 
average  weekly  wage  was  the  sum  of  twelve  dollars  and  sixty-nine  cents. 
An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Moot,  Sprague,  Brownell  &  Marcy,  attorneys  for  employer. 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law  and  award  as 
follows : 

On  May  6,  1916,  the  day  when  Frank  Supple  received  his 
injuries,  he  resided  at  1538  North  avenue.  Suspension  Bridge, 
Niagara  county,  N.  T.,  and  was  employed  as  a  car  repairer  in 
the  freight  department  of  the  Erie  Railroad  Company,  a  corpo- 
ration engaged  in  the  operation  of  a  railroad  as  a  common  car- 
rier between  points  within  the  State  of  New  York  and  also 
between  points  within  the  State  of  New  York  and  points  in 
other  States. 

On  said  date  while  Frank  Supple  was  working  for  his  employer 
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in  the  Eleventh  street  repair  yard  at  Niagara  Falls,  N.  Y.,  and 
while  he  was  engaged  in  setting  a  pair  of  wheels  on  to  a  track, 
his  second  and  third  fingers  of  hia  right  hand  became  caught 
between  the  axle  and  the  wheel  stick,  crushing  the  same.  The 
index  finger  of  his  right  hand  became  infected  and  resulted  in 
ankylosis,  thereby  causing  a  permanent  loss  of  use  of  that  finger. 
At  the  time  of  the  accident  Frank  Supple  was  not  engaged  in 
interstate  commerce. 

The  average  weekly  wage  of  Frank  Supple  was  the  sum  of 
twelve  dollars  and  sixty-nine  cents. 

Due  notice  of  injury  was  given  to  the  employer. 

Award  of  compensation  is  hereby  made  against  Erie  Railroad 
Company,  employer  and  self -insurer,  to  Frank  Supple,  injured 
employee,  at  the  rate  of  eight  dollars  and  forty-six  cents  weekly 
for  a  period  of  forty-six  weeks  for  the  equivalent  of  the  loss  of 
the  index  finger  of  the  right  hand. 


In  the  Matter  of  the  Claim  of  Anthony  Maley,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against 
Joseph  O'Boyle,  Employer;  -^tna  Life  Insuranoe  Com- 
pany, Insurance  Carrier 

Claim  Nos.  5847  and  7999 

(Decided  October  25,  1916) 

Question  raised  as  to  which  of  two  aUeged  acddents  was  the  cause  of  daimr 
ant's  injuries. 

On  May  13,  1915,  Anthony  Maley,  the  claimant,  declares  he  was  injured 
by  a  collision  between  a  boat  upon  which  he  was  sailing  and  a  scow  or 
tug  of  the  Pennsylvania  Kailroad,  whereby  he  was  thrown  out  of  his  bertii. 
On  the  17th  day  of  May,  1915,  he  alleges,  he  was  injured  by  the  slipping 
of  a  capstan  which  he  was  using  on  a  boat,  throwing  him  backwards  and 
causing  his  injury.  The  same  employer  and  the  same  insurance  carrier 
are  involved  in  both  injuries.  The  injury  itself  consisted  of  a  contusion 
of  his  elbow,  resulting  in  infection,  which  extended  to  his  1^.  Claimant 
aeems  to  have  been  incapacitated  from  May  31,  1915,  to  April  9,  1916, 
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a  period  of  814  days.  The  claimant  has  filed  with  the  GommiBsion  an 
election  to  sue  the  Pennsylvania  Railroad,  and  he  has  settled  that  claim 
for  $250.  The  Deputy  Commissioner  held  that  there  was  only  one  acci- 
dent, and  that  the  payment  of  $250  by  the  railroad  company  completely 
liquidated  the  claim.  The  Commission,  however,  held  that  the  accident 
of  May  thirteenth  caused  the  injury,  and  that  the  claim  should  be  allowed 
less  the  sum  of  $250  already  paid,  leaving  an  award  of  $58.  His  average 
weekly  wage  was  the  sum  of  $10.50. 

Two  claims  have  been  filed  by  this  daimant,  the  one  for  an 
injury  alleged  to  have  happened  on  May  13,  1915,  in  which  the 
claimant  alleges  that  he  was  injured  while  on  board  a  boat  by  a 
collision  between  the  boat  upon  which  he  was  sailing  and  a  scow 
or  tug  of  the  Pennsylvania  Railroad,  by  which  he  was  thrown 
out  of  his  bertk  The  other  injury  is  said  to  have  happened  on  the 
17th  of  May,  1915,  by  the  slipping  or  jumping  of  a  capstan  which 
he  was  using  on  a  boat,  throwing  him  backwards  and  causing  his 
injury.  The  same  employer  and  the  same  insurance  carrier  is 
involved  in  both  injuries.  The  injury  in  whatever  way  it  hap- 
pened, seems  to  have  been  a  rather  severe  contusion  of  his  elbow, 
which  resulted  in  cellulitis  and  later  it  is  claimed  in  a  very  serious 
infection  which  extended  to  his  leg.  Claimant  resumed  work 
at  his  old  wages  on  April  9,  1916,  and  seems  to  have  been  entirely 
incapacitated  from  at  least  May  seventeenth,  with  the  exception 
of  ten  days  when  he  states  that  he  worked.  If  this  is  correct,  the 
claimant's  incapacity  running  from  May  thirty-first  (two  weeks 
after  he  says  he  was  injured),  to  April  ninth  would  be  314  days, 
deducting  ten  days  when  he  worked,  would  leave  304  days.  If 
the  disability  be  traced  to  the  injury  of  May  thirteenth  instead 
of  May  seventeenth,  it  will  of  course  add  four  days  to  this  num- 
ber, making  it  308  days.  As  the  plaintiff's  wage  were  $10.50 
per  week,  his  compensation  would  be  $7  a  week,  or  exactly  a  dol- 
lar a  day.  He  would,  therefore,  be  entitled  to  compensation 
amounting  to  $304  or  $308  depending  on  the  decision  of  the 
question  as  to  which  accident  caused  his  disability.  The  matter 
is  important  in  another  way  because  the  plaintiff  under  his  first 
injury  filed  with  the  Commission  an  election  to  sue  the  Pennsyl- 
vania Railroad,  and  he  has  settled  that  claim  for  $250.  The 
question  to  be  decided,  therefore,  is,  did  his  disability  result  from 
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the  last  injury,  in  which  case  the  claimant  would  be  entitled  to 
$304,  or  if  it  resulted  from  the  first  injury  he  would  be  entitled 
to  $308,  but  would  be  compelled  to  credit  upon  this  sum  the  sum 
of  $250  which  he  received  from  the  Pennsylvania  Railroad  Com- 
pany, leaving  him  $58.  These  figures  are  based  upon  the  sup- 
position that  the  difficulty  with  his  leg  arose  from  the  injury  to 
his  arm.  Our  deputy  was  of  the  opinion  that  there  was  only  one 
accident,  and  that  the  payment  of  $250  by  the  Pennsylvania 
Railroad  Company  completely  liquidated  the  claim. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Albert  T.  Bean,  for  claimant. 

T.  Carlisle  Jones,  for  insurance  carrier. 

Lyon,  Commissioner. —  I  think  from  the  medical  testimony  it 
must  be  foimd  that  the  infection  in  claimant's  leg  was  due  to  the 
injury  to  his  arm.  If  it  were  necessary  to  pass  on  the  question 
whether  the  claimant  had  an  injury  on  May  seventeenth,  as  he 
alleges,  I  should  find  with  the  claimant  that  the  capstan  did  jump 
as  he  states  and  that  he  was  injured  by  it.  I  am  clearly  of  the 
opinion,  however,  judging  largely  by  the  statements  made  by  the 
claimant  himself,  and  those  representing  him,  that  the  finding 
must  be  that  the  claimant's  disability  resulted  from  the  accident 
of  May  thirteenth  and  not  from  the  accident  of  May  seventeenth, 
and  that  he  is,  therefore,  bound  to  give  credit  for  the  $250 
received  by  him  from  the  Pennsylvania  Railroad  leaving  still  due 
the  sum  of  $58.  I  say  I  am  in  favor  of  this  finding  judged 
largely  by  the  statements  made  by  the  claimant  himself  and  those 
representing  him.  The  claimant  has  not  impressed  me  in  the 
most  favorable  maner  with  reference  to  his  frankness.  He  does 
not  hesitate  to  charge  his  former  attorney,  the  representative  of 
the  insurance  carrier  and  our  stenographer  who  took  the  minutes 
of  some  of  the  hearings,  with  "  fixing  up  the  minutes  "  as  he  says. 
He  denies  his  signature  to  some  of  the  statements  in  our  record, 
which  clearly  in  my  opinion,  were  signed  by  him,  and  in  one 


Majlst  v.  O'Boylb  615 


State  Industrial  GommiBsion 


Btatement  shown^  him  which  he  admitted  had  his  signature,  he 
took  the  position  that  the  paper  was  blank  when  he  signed  it  and 
that  the  matter  which  preceded  it  had  been  filled  in  since  it  was 
signed.  It  is  needless  to  say  that,  aside  from  his  own  statements, 
there  is  not  a  scintilla  of  evidence  that  any  one  connected  with 
the  case  has  not  been  straightforward  and  honorable. 

Turning  now  to  the  statements  from  Mr.  Maley  himself  and 
those  representing  him,  going  to  show  that  his  disability  resulted 
from  the  first  accident,  they  are  in  part,  as  follows:  The  em- 
ployer's first  report  of  injury  relative  to  the  first  accident  is 
dated  the  twenty-third  day  of  June,  the  day  of  the  accident  is  by 
him  given  as  May  thirteenth  and  in  answer  to  the  question, 
"  Describe  in  full  how  the  accident  occured  ?"  the  employer  says, 
"  The  boat  *  C.  C.  Harris '  was  in  tow  with  several  other  boats  of 
tug  *  Winnie '  of  the  Pennsylvania  R.  R  and  tow  into  dredge  at 
Elizabeth  or  Carteret,  N".  J.  causing  my  boat  to  strike  heavily 
against  another  boat  and  knocking  out  of  bed  and  my  elbow 
struck  on  a  smoothing  iron  on  floor  injuring  my  left  arm."  The 
injury  is  said  to  be  "  On  left  arm  or  elbow."  To  the  statement, 
"  State  nature  and  extent  of  injury,"  the  employer  answered 
"Blood  poisoning  in  arm  —  not  amputated."  The  attending 
physician's  report  is  signed  by  Dr.  Scol  and  gives  the  date  of  the 
injury  as  May  thirteenth.  In  answer  to  the  question  "  Give  an 
accurate  description  of  the  nature  and  ext^it  of  the  injury,"  he 
replied,  "Infected  wound  of  the  outer  side  of  left  elbow  and 
bruise  of  the  left  shoulder."  In  answer  to  the  statement  "  State 
in  patient's  own  words  how  accident  occurred,"  he  says,  "  While 
in  bed,  his  boat  being  towed  by  a  tug,  he  was  thrown  out  when  his 
boat  collided  with  a  dredge."  Another  physician's  report  gives 
the  date  of  the  accident  as  May  thirteenth  and  in  answer  to  the 
question,  "  State  in  patient's  own  words  how  the  accident 
occurred,"  says,  "  Was  knocked  out  of  bed  by  a  collision  with  a 
dredge  and  struck  on  his  elbow  evidently  causing  a  fracture  of 
humerus  into  the  joint."  The  employee's  first  notice  of  injury 
is  dated  June  twenty-third,  gives  the  date  of  accident  as  May 
thirteenth  and  the  cause  of  the  accident,  "  My  boat  was  in  tow  of 
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P.  R.  R.  tug  *  Winnie/  Tow  was  run  against  dredge  between 
Elizabeth  and  Carteret,  N.  J.  I  was  knocked  out  of  bed  and 
struck  my  elbow  on  smoothing  iron.  Nature  and  extent  of  injuiy- 
Blood  poisoning  to  my  left  arm." 

Mr.  Zabriskie  of  the  firm  of  Hyland  &  Zabriskie,  attorneys  who 
represented  the  claimant  in  his  claim  against  the  Pennsylvania 
Railroad  which  resulted  in  the  collection  of  $250  was  called  to 
the  stand.  A  copy  of  his  letter  to  the  Pennsylvania  Railroad, 
dated  June  1,  1915,  was  shown  him  and  he  stated  that  it  was  a 
true  copy  of  a  letter  which  he  had  sent  This  letter  is  in  part,  as 
follows:  "  On  May  13,  1915,  Captain  Anthony  Maley  of  the  boat 
'  C.  C.  Harris '  was  in  tow  of  the  steam  tug  *  Winnie '  bound  for 
South  Amboy.  When  the  tow  reached  a  point  between  Cataret 
and  Elizabethport,  the  tug  ran  into  a  dredge  anchored  in  the 
stream  and  knocked  Captain  Maley  out  of  bed  and  he  struck  his 
left  elbow  against  an  iron  on  the  floor  causing  injuries  which  have 
resulted  in  blood  poisoning."  The  attorney  for  the  claimant 
objected  strenuously  to  the  use  of  this  letter,  on  the  ground  as  he 
said,  that  it  was  disreputable  to  have  procured  it  at  alL  I  am 
unable  to  see  why  the  insurance  carrier  was  not  clearly  within  its 
right  in  procuring  a  copy  of  this  letter  from  the  Pennsylvania 
Railroad  or  from  any  other  source  where  it  could  be  found.  Cer- 
tainly neither  the  Pennsylvania  Railroad  Company  nor  the 
-^tna  Life  Insurance  Company  owed  any  duty  to  the  claimant 
not  to  make  use  of  this  letter  if  they  saw  fit.  The  letter  in  and 
of  itself  may  not  be  of  very  much  force,  but  the  important  thing 
about  it  is  that  Mr.  Zabriskie,  being  called  to  the  stand,  stated  that 
he  procured  the  information  contained  in  the  part  just  quoted 
from  the  claimant  himself,  thus  fortifying  the  position  taken  by 
the  insurance  carrier,  that  the  injury  to  the  elbow  which  resulted 
in  the  disability  of  the  claimant,  was  caused  by  the  first  accident, 
to  wit,  the  accident  for  which  the  claimant  has  received  $250. 

It  seems  to  me  that  these  statements,  made  by  the  claimant 
himself,  too  thoroughly  committed  him  to  the  proposition  that 
his  disability  was  the  result  of  the  accident  which  happened  to 
him  on  the  thirteenth  of  May,  to  permit  him  to  now  change  his 
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position  and  attribute  it  to  an  accident  on  the  seventeenth,  so  as 
to  escape  the  giving  of  credit  for- the  $250  received  from  the 
Pennsylvania  Railroad  Company.  I  think  the  finding  of  the 
Deputy  Commissioner  that  his  accident  was  caused  by  the  injury 
of  May  thirteenth  is  correct^  but  I  think  his  decision  to  disallow 
the  daim  should  be  modified  so  as  to  allow  the  claim  but  give 
credit  for  the  $250,  leaving  an  award  of  $58. 

On  the  25th  day  of  October,  1916,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Louis  Lansky,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Benstock 
&  KosENBEBG,  Employer;  The  Tbavelebs'  Insubanob  Com- 
PAirr,  losurance  Carrier 

Claim  No.  67257 

(Decided  October  25,  1016) 

Injuries  received  by  Lonis  Lansky  while  employed  as  a  wagon  driver  by  Ben- 
stock  ft  Rosenberg. 

On  January  25,  1915,  Louis  Lansky,  while  employed  as  a  driver  of  a 
wagon  by  Benstock  ft  Rosenberg,  who  were  dealers  in  scrap  iron  and 
metals  at  Buffalo,  N.  Y.,  he  was  engaged  in  carrying  a  bundle  of  metal 
weighing  about  100  pounds  from  a  freight  platform  of  the  Pennsylvania 
Railroad  statioii  at  Buffalo  to  his  wagon,  when  he  slipped  and  fell,  strik- 
ing his  left  chest  on  the  wagon,  receiving  contusions  of  the  chest  and 
fractures  of  three  ribs,  resulting  in  acute  dilitation  of  the  heart,  which 
disabled  him  from  working  until  August  16,  1915,  for  which  period  he 
was  duly  paid.  Subsequently  it  was  found  he  was  continuously  disabled 
from  the  last  date  until  October  25,  1916,  and  is  stiU  disabled.  His 
average  weekly  wage  was  the  sum  of  twelve  dollars  and  ninety-eight 
cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Emil  Rubenstein,  attorney  for  claimant. 

R.  A.  Adams,  attorney  for  employer  and  insurance  carrier. 
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This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  its  office,  iN'o^  1  Madison  avenue,  borough  of  Man- 
hattan, city  of  New  York,  on  May  3,  1915,  May  24,  1916,  June 
21,  1916,  July  7,  1916,  August  11,  1915,  September  1,  1915  and 
November  8,  1916.  The  result  of  which  hearings  was  to  make 
an  award  of  compensation  to  the  claimant  for  a  period  of  twenty- 
seven  weeks  to  August  16,  1915,  and  the  case  was  thereupon 
closed.  On  February  18,  1916  the  case  was  reopened  at  a  hear- 
ing at  Buffalo,  N.  Y.,  and  further  hearings  were  held  on  Septem- 
ber 11,  1916,  September  18,  1916,  and  October  25,  1916,  at  New 
York,  on  which  last  mentioned  date  the  award  herein  was  made. 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law  and  award  as 
follows : 

On  January  25,  1915,  the  day  when  Louis  Lansky  received  his 
injuries,  he  resided  at  335  Jefferson  street,  Buffalo,  N.  Y.,  and 
was  employed  as  a  driver  of  a  wagon  by  Benstock  &  Rosenberg 
who  were  in  the  business  of  dealing  in  scrap  iron  and  metals,  with 
a  place  of  business  at  Clark  and  William  streets,  Buffalo,  N.  Y. 

On  said  date  while  Louis  Dansky  was  working  for  his  employer 
and  was  engaged  in  carrying  a  bundle  of  metal  weighing  about 
100  pounds  from  the  freight  platform  of  the  Pennsylvania  Rail- 
road Station  at  Buffalo  to  his  wagon,  he  slipped  and  fell  between 
the  platform  and  his  wagon,  and  struck  his  left  chest  on  the  edge 
of  the  wagon,  thereby  receiving  contusions  of  the  left  chest  and  a 
fracture  of  the  costalcartilage  of  the  eighth,  ninth  and  tenth  ribs, 
by  reason  of  which  injuries  an  acute  dilitation  of  the  heart 
resulted,  and  he  thereby  became  disabled  from  working  from  the 
date  of  the  accident  until  August  16,  1915,  for  which  period, 
compensation  was  duly  paid.  Upon  further  examination  it  was 
found  that  he  was  continuously  disabled  from  August  16,  1915 
to  October  25,  1916,  and  on  that  date  he  was  still  disabled  by  rea- 
son of  the  said  injuries.  The  period  of  the  last  mentioned  dis- 
ability is  a  period  of  sixty-two  weeks. 
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The  average  weekly  wage  of  Louis  Lansky  wag  the  sum  of 
twelve  dollars  and  ninety-eight  cents. 

Award  of  further  compensation  is  hereby  made  against  Ben- 
stock  &  Eosenberg,  employer,  and  the  Travelers'  Insurance  Com- 
pany, insurance  carrier,  to  Louis  Lansky,  injured  employee,  at 
the  rate  of  eight  dollars  and  sixty-five  cents  weekly  for  a  period 
of  sixty-two  weeks  from  August  16,  1916,  to  October  25,  1916, 
and  this  case  is  hereby  continued  for  further  hearing. 


In  the  Matter  of  the  Claim  of  Samijibl  Watts,  for  Compensation 
under  the  Workmen's  Compensation  Law,  agttinst  Nbw  Yobk 
Dock  CoMPAirr,  Employer;  Thb  Lotstdois  and  Lanoashibb 
Indemnity  Co.,  Insurance  Carrier 

Claim  No.  35522 

(Decided  October  25,  1916) 

Injuries  received  by  Samuel  Watts  while  employed  as  a  day  watchman  by 
New  York  Dock  Company. 

On  May  3,  1916,  while  Samuel  Watts  was  employed  as  a  day  watchman 
by  the  New  York  Dock  Company,  a  corporation  with  an  office  in  the  city 
of  New  York,  he  was  at  work  at  a  storehouse  on  Pioneer  street,  borough 
of  Brooklyn,  and,  while  hastening  to  intercept  a  truck  to  give  it  proper 
direction,  he  tripped  over  a  raised  planking  in  the  floor  and  fell  upon  his 
hand  and  abdomen,  his  hand  being  up  against  his  abdomen,  resulting  in 
a  serious  injury,  which  rendered  an  operation  necessary,  the  operation 
being  followed  by  an  abdominal  hernia.  Watts  was  removed  to  the 
hospital  on  May  tenth,  where  the  operation  was  performed.  He  was 
disabled  from  work  until  July  29,  1916,  and  on  the  latter  date  was  still 
disabled.    An  award  was  made. 

Eobert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Wing  &  Wing,  attorneys  for  employer  and  insurance  carrier. 

By  the  Commission. — All  tlie  evidence  submitted    before    the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
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sion  makes  its  conclusions  of  fact,  ruling  of  law  and  award  as 
follows: 

On  May  3,  1916,  the  day  when  Samuel  Watts  received  his 
injuries,  he  resided  at  245  Fifty-third  street,  borough  of  Brook- 
lyn, city  of  New  York,  and  was  employed  as  a  day  watchman  by 
New  York  Dock  Company,  a  corporation  engaged  in  the  business 
of  operating  terminals  and  warehouses,  with  an  office  at  44  White- 
hall street,  borough  of  Manhattan,  city  of  New  York.  The  said 
company  operated  a  storehouse  at  the  foot  of  Pioneer  street, 
borough  of  Brooklyn,  city  of  New  York,  at  which  place  Samuel 
Watts  was  employed. 

On  said  date  while  Samuel  Watts  was  working  for  his  employer 
at  his  employer's  plant,  and  while  he  was  hastening  to  intercept  a 
truck  in  order  to  give  it  proper  direction,  he  tripped  over  a  raised 
planking  in  the  floor  and  fell  upon  his  hand  and  abdomen^  his 
hand  being  up  against  his  abdomen,  and  thereby  injured  his  gall- 
bladder, setting  up  an  acute  inflammation  which  rendered  an 
operation  necessary.  The  operation  was  followed  by  an  abdomi- 
nal hernia.  Samuel  Watts  became  unconscious  at  the  time  of 
his  fall  but  later  recovered  and  continued  working  the  same  day 
and  all  of  the  next  day.  He  was  taken  to  the  hospital  on  May 
tenth  where  the  said  operation  was  performed  and  the  gall-stones 
were  removed  with  the  result  of  a  post-operative  ventral  hernia 
as  aforesaid.  Samuel  Watts  was  disabled  from  working  from  May 
6  until  July  29,  1916,  a  period  of  twelve  weeks,  and  on  the 
latter  date  was  still  disabled. 

The  average  weekly  wage  of  Samuel  Watts  was  the  sum  of 
ten  dollars  and  ninety-two  cents. 

Award  of  compensation  is  hereby  made  against  New  York 
Dock  Company,  employer,  and  the  London  and  Lancashire  Indem- 
nity Company,  insurance  carrier,  to  Samuel  Watts^  injured 
employee,  at  the  rate  of  seven  dollars  and  twenty-eight  cents 
weekly,  for  a  period  of  ten  weeks  from  May  20,  1916,  to  July  29, 
1916,  and  this  claim  is  hereby  continued  for  further  hearing. 
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In  the  Matter  of  the  Claim  of  Patbick  Reddy,  for  Compensa- 
tion Tinder  the  Workmen's  Compensation  Law,  against 
Nationai*  Excavating  and  Foundation  Co.,  Inc.,  Employer , 
Fidelity  and  Deposit  Company  of  Mabtland,  Insurance 
Carrier 

Claim  No.  54743 

(Decided  October  25,  1916) 

Injuries  received  by  Patrick  Reddy  wbile  employed  by  the  National  Bzcavat- 
ing  and  Foundation  Co.,  Inc.»  in  the  dty  of  New  York. 

Patrick  Reddy  began  business  in  his  own  name  as  an  excavator  in  the 
city  of  New  York,  and  subsequently  became  known  as  the  Patrick  Reddy 
Contracting  Company  and  both  individually  and  as  such  company  having 
met  with  reverses,  he  caused  another  corporation  to  be  formed,  for  which 
he  also  worked.  Having  been  injured  in  the  course  of  his  employment  the 
only  question  herein  is  whether  he  was  an  employee  of  the  company  or 
a  separate  contractor.    An  award  was  made. 

The  claimant,  Patrick  Reddy,  wtot  into  the  excavating  business 
in  the  city  of  New  York  in  1891  and  gradually  worked  up  a  busi- 
ness that  was  of  very  considerable  amount  and  in  the  direction  of 
which  he  apparently  came  to  be  skilled  and  well  known.  He  con- 
tinued in  business  for  himself  until  1912,  when  his  business,  which 
had  for  some  time  past  been  decreasing  in  volume,  became  so 
unprofitable  that  he  was  compelled  to  discontinue.  Judgments 
were  entered  against  him  and  also  against  his  wife.  These  judg- 
ments against  him  were  numerous  and  aggr^ated  a  large  amount. 
In  the  latter  part  of  1912  a  petition  in  bankruptcy  was  filed 
against  him  and  he  was  adjudged  bankrupt,  filing  his  schedules 
in  February  of  the  following  year.  In  June,  1912,  he  caused  the 
Patrick  Reddy  Contracting  Company  to  be  formed,  which  took  up 
the  same  lines  of  business,  and  this  company  continued  in  busi- 
ness imtil  the  latter  part  of  1913.  An  attempt  was  made  after  the 
filing  of  the  petition  in  bankruptcy  to  adjust  Mr.  Reddy's  finan- 
cial difficulties  by, way  of  a  composition  with  his  creditors.  The 
composition  agreement  provided  for  the  payment  of  twenty-five 
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cents  on  the  dollar  of  his  indebtedness,  10  per  cent  in  notes  mnr 
ning  for  six  months,  10  per  cent  in  notes  running  for  twelve 
months  and  6  per  cent  in  notes  running  for  eighteen  months,  these 
notes  all  being  endorsed  by  the  Patrick  Reddy  Contracting  Com- 
pany. The  attempt  to  meet  these  notes  proved  futile,  none  of  them 
were  ever  paid,  and  the  Patrick  Eeddy  Contracting  Company 
from  that  time  on  was  unable  to  continue  in  business.  The  notes 
given  in  composition  not  being  paid,  the  composition  agreement 
fell  through  and  Mr.  Reddy  thereupon  continued  to  remain  sub- 
ject to  the  burden  of  judgments  against  him.  After  the  failure 
of  the  Patrick  Reddy  Contracting  Company,  the  two  sons  of  Mr. 
Reddy,  namely,  John  J.  Reddy  and  Eugene  F.  Reddy,  started  to ' 
carry  on  the  contracting  business  as  a  copartnership,  under  the 
name  of  the  Excavating  and  Foundation  Company.  The  elder  of 
these  sons,  John  J.  Reddy,  was  then  twenty-two  years  of  age,  and 
the  younger,  a  little  under  twenty-one  years  of  age.  In  this  busi- 
ness, carried  on  by  the  partnership,  the  services  of  Patrick  Reddy 
were  availed  of,  but  apparently  without  any  arrangement  made 
for  the  payment  of  a  salary  or  wage.  This  copartnership  had 
secured  two  or  three  rather  valuable  excavating  contracts  which 
were  assigned  and  ultimately  passed  over,  in  an  informal  way, 
to  the  National  Excavating  and  Foundation  Company,  Inc.,  which, 
it  is  claimed,  is  the  employer  in  this  proceeding,  the  corporation 
having  been  formed  in  the  latter  part  of  August,  1914,  with  a 
capital  stock  of  $3,000.  The  testimony  from  John  J.  Reddy  is, 
that  this  corporation  when  it  began  business,  made  an  agreement 
to  pay  him  as  president,  $6,000  a  year  salary,  and  his  younger 
brother,  who  held  the  office  of  secretary-treasurer,  $1,500  a  year 
salaiy.  Patrick  Reddy  continued  to  render  services  to  the  corpora- 
tion, as  he  had  theretofore  done  to  the  copartnership,  giving  the 
corporation  the  benefit  of  his  experience  and  acquaintance  with 
business  men,  but  without  any  fixed  salary,  until  the  latter  part 
of  December,  the  evidence  being  that  he  merely  received  expense 
money  and  a  little  more  during  the  period  from  the  last  of  August 
until  the  latter  part  of  December.  The  evidence  also  is  that  John 
J.  Reddy  and  Eugene  F.  Reddy,  being  unmarried,  lived  with  their 
parents  and  devoted  a  considerable  portion  of  their  salaries  to 
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assist  in  maintaining  the  home  for  the  whole  family.  The  claim- 
ant says,  and  in  this  he  is  supported  by  the  testimony  of  John  J. 
Reddy,  that  in  the  latter  part  of  December,  1914,  they  had  a  con- 
versation, in  fact  two  or  three  conversations,  in  which  the  matter 
of  a  salary  to  Patrick  Eeddy  was  discussed,  and  that  it  was  finally 
agreed,  on  or  about  the  twenly-sixth  day  of  December,  that  Patrick 
Keddy  should  be  paid  a  salary  of  $150  per  week.  No  record 
was  made  of  this  in  any  books.  In  fact,  the  corporation  kept 
few  books  and  no  meetings  seem  to  have  been  held  after  the  meet- 
ing for  organization.  The  claimant  is  shown  to  have  drawn  a  very 
large  number  of  the  checks  which  the  corporation  issued  in  pay- 
ment of  bills. 

An  arrangement  was  made  with  the  bank  where  the  corpora-, 
tion  kept  its  account  that  the  checks  should  all  receive  the  signa- 
ture of  Patrick  Beddy.  He  likewise  had  an  oversight  of  the  actual 
operations  of  the  company,  laying  out  the  work  when  the  jobs  of 
excavating  were  secured,  overseeing  the  installation,  of  the  neces- 
sary machinery  and  generally,  the  direction  of  the  men  employed 
m  doing  the  work.  John  J.  Keddy  seems  also  to  have  had  some 
duties  of  this  same  character,  and  both  the  father  and  son  seem  to 
have  been  instrumental  in  procuring  some  of  the  contracts  which 
the  corporation  carried  out.  The  claimant  was  injured  in  the 
course  of  the  business  of  the  corporation  on  the  4th  day  of  Febru- 
ary, 1915.  The  corporation  had  been  insured  in  another  insurance 
company  but  this  insurance  ran  off  at  the  end  of  December,  1914. 
On  the  26th  day  of  January,  1915,  the  insurance  carrier  in  this 
proceeding  issued  a  policy  of  insurance  to  the  National  Excavat- 
ing and  Foundation  Company,  Inc.,  in  the  usual  form,  securing 
compensation  to  injured  workmen.  On  the  8d  day  of  February, 
1915,  the  day  before  Patrick  Reddy  was  injured,  a  check  was 
drawn  against  the  company's  bank  account,  marked  "payroll," 
for  the  sum  of  $1,120.60  and  cashed.  The  testimony  of  both 
Patrick  Reddy  and  his  son,  John  J.  Reddy,  is,  that  $900  of  this 
sum  was  given  to  Patrick  Reddy  in  payment  for  six  weeks,  com- 
pensation at  the  rate  of  $150  per  week,  in  pursuance  of  their 
agreement  made  the  previous  December.    The  stub  of  this  check 
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has  marked  on  it  in  pencil  the  following,  *'  P.  R;  $900,"  showing, 
it  is  claimed,  that  this  amount  of  money  was  recognized  at  or 
about  the  time  when  the  check  was  drawn  as  being  in  payment 
of  Patrick  Beddy's  salary.  When  this  pencil  memorandum  was 
put  on  the  check  stub  is  not  clear.  The  check  immediately  pre- 
ceding this  one  is  dated  February  eighth,  and  the  check  immedi- 
ately following  is  dated  February  sixth,  and  the  next  succeeding 
check  is  dated  February  third.  The  audit  of  the  payroll  of  the 
corporation  was  made  long  after  the  accident  to  Patrick  Reddy 
and  does  not  show  that  he  was  reported  to  the  insurance  carrier 
herein  as  an  employee.  Testimony  was  offered  as  to  the  prevail- 
ing rate  of  wages  for  men  performing  the  same  services  which 
the  claimant  performed  for  the  ffational  Excavating  and  Founda- 
tion Company,  Inc.,  and  the  rate  was  fixed  by  the  witnesses  at 
about  $40  or  $50  per  week.  When  the  claimant!s  attention  was 
called  to  the  fact  that  the  $900  would  just  about  pay  him  salary 
from  the  formation  of  the  company  to  the  date  of  his  accident 
at  $40  per  week,  the  claimant  admitted  that  the  fact  of  his  having 
rendered  previous  service  for  several  months  without  compensa- 
tion was  taken  into  consideration  when  his  salary  was  fixed  at 
$150  per  week,  and  the  payment  of  $900  was  made.  The  insur- 
ance carrier  resists  payment  of  compensation  in  this  case  on  the 
ground  that  under  these  circumstances  Patrick  Reddy  was  virtu- 
ally in  the  position  of  an  employer  and  not  of  an  employee,  that 
the  whole  plan  of  incorporating  the  business  and  carrying  it  on  by 
him  and  his  family  was  a  subterfuge  to  enable  Patrick  Reddy 
to  do  business  for  his  own  benefit,  but  in  such  wise  as  not  to  be 
hampered  by  his  judgment  creditors,  and  further,  that  the  proojh 
of  the  agreement  for  a  salary  are  such  as  not  to  warrant  a  finding 
that  the  company  ever  made  a  valid  agreement  with  him  to  pay 
him  a  salary. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

J.  Power  Donnelan  for  claimant. 

William  H.  Hotchkiss,  Esq.,  for  insurance  carrier. 
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Lyon,  Commissioner. — ^A  large  amount  of  testimony  has  been 
taken  in  this  projceeding  at  the  instance  of  the  insurance  carrier, 
and  a  good  deal  of  time  and  attention  given  by  it,  apparently 
with  a  view  of  making  it  a  test  case.  In  the  view  of  the  insurance 
carrier,  at  least,  the  case  has  about  it  so  many  suspicious  circum- 
stances as  to  warrant  the  careful  investigation  which  it  has 
received,  and  in  this  view  I  concur.  I  have  no  doubt  that  the 
claimant's  unfortunate  business  ventures,  both  in  his  own  name 
and  under  the  name  of  the  Patrick  Reddy  Contracting  Company, 
and  that  of  his  sons  in  the  copartnership,  were  the  primary  cause 
for  the  incorporation  of  the  National  Excavating  and  Foundation 
Company,  Inc.  It  is  very  clear  that  Mr.  Reddy  could  not  do 
business  in  his  own  name,  neither  could  he  make  use  of  his  wife's 
name  for  she  also  had  judgments  entered  against  her.  It  is  prob- 
able that  his  two  young  sons  were  not  sufficiently  familiar  with 
the  business  and  with  business  methods  to  make  their  copartner- 
ship very  much  of  a  success.  No  doubt  Patrick  Reddy  was  the 
controlling  mind  in  the  National  Excavating  and  Foundation 
Company,  Inc.,  as  he  had  been  in  the  copartnership  and  in  the 
Patrick  Reddy  Contracting  Company. 

I  think  it  must  be  found  that  the  National  Excavating  and 
Foundation  Company,  Inc.,  was  incorporated  by  Patrick  Reddy 
and  his  family,  just  as  the  Patrick  Reddy  Contracting  Company 
and  the  copartnership  were  established,  for  the  primary  purpose 
of  utilizing  the  good  will  of  Patrick  Reddy  in  the  excavating 
business  and  making  use  of  the  experience  and  skill  which  he  had 
acquired  in  that  business,  and  to  provide  a  field  where  his  young 
sons  who  were  just  beginning  their  business  careers  could  use 
their  time  and  energy  under  their  father's  general  direction  so  as 
to  re-establish  if  possible,  the  business  which  had  at  one  time 
been  profitable.  A  perfectly  laudable  purpose,  provided  it  does 
not  invade  the  rights  of  other  people.  I  think  the  question  is, 
therefore,  clearly  presented  —  Can  a  man  who  has  been  success- 
ful in  business  and  who  has  acquired  skill  and  reputation  in  that 
business,  but  who  has  met  with  business  reverses  so  that  he  is 
unable  to  transact  business  in  his  own  name,  incorporate  a  com- 
pany in  which  such  good  will  as  he  has  gathered  to  himself  by  his 
State  Deft.  Rxpt. —  Vol.  10       40 
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past  success  in  business  and  his  skill  and  experience  can  be  availed 
of,  and  place  himself  in  the  position  of  an  employee  in  that  cor- 
poration in  such  wise  as  to  be  covered  for  compensation  under  the 
terms  of  the  New  York  Compensation  Law  t 

It  must  be  remembered  that  the  insurance  carrier  occupies  en 
entirely  different  position  from  that  of  a  judgment  creditor  of 
Patrick  Reddy  attacking  the  business  of  the  National  Excavat- 
ing and  Foundation  Company,  Inc.,  on  the  ground  that  it  was  a 
device  to  hinder,  delay  and  defraud  creditors.  It  is  quite  possible 
that  judgment  creditors  of  Mr.  Reddy  would  be  able,  on  the  testi- 
mony before  this  Commission,  to  go  back  of  the  incorporation  of 
this  company,  and  establish  the  proposition  that  incorporation 
had  been  resorted  to  for  the  purpose  of  capitalizing  a  previously 
valuable  good  will,  and  covering  up  the  real  value  of  Mr.  ReddVs 
services  so  that  the  former  could  not  be  turned  into  cash  nor  the 
latter  reached  by  an  execution  against  his  wages,  but  it  is  an 
entirely  different  proposition  when  an  insurance  carrier  who  has 
covered  the  corporation  by  its  policy  is  defending  against  a  liabil- 
ity alleged  to  have  arisen  out  of  the  risk  which  it  has  covered. 

There  can  be  no  question,  in  my  mind,  but  that  a  man  skilled 
in  any  business  or  profession  who  is  unfortunate  enough  to  have 
fallen  into  financial  difficulties  resulting  in  his  bankruptcy  and 
inability  to  secure  a  discharge,  still  has  a  right  to  make  use  of  his 
skill  and  business  experience  in  any  place  or  market  in  which  he 
can  find  remunerative  employment  The  skill  and  experience  of 
an  individual  manifestly  cannot  be  reached  by  execution,  nor  until 
it  is  reduced  to  a  money  basis  is  there  any  process  in  equity  known 
to  me  by  which  a  judgment  creditor  can  control  it.  Mr.  Reddy 
undoubtedly  had  the  legal  right  to  sell  his  skill,  experience  and 
services  to  any  person  or  corporation  wishing  to  purchase  them. 
I  am  unable  to  see  why  by  the  same  token  he  could  not  himself 
form  a  corporation  and  sell  his  skill,  experience  and  services  to 
that  corporation.  It  is  to  be  remembered  that  a  corporation  is  a 
person  and  that  it  is  entirely  distinct  from  its  employees,  its  stock 
holders,  its  directors  and  its  officers. 

We  have  held  in  other  cases  that  an  officer  of  a  corporation  who 
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performs  the  services  of  an  ordinary  employee  in  a  hazardous  em- 
ployment, is  entitled  to  compensation  for  an  injury  received  hy 
him  in  the  actual  hazard  of  the  business  not  connected  with  his 
oflBcial  duties.  The  claimant  in  this  case,  even  if  it  be  admitted 
that  the  whole  plan  of  incorporating  and  carrying  on  the  business 
was  gotten  up  and  perfected  for  his  benefit  and  in  order  to  make 
a  place  where  he  could  sell  his  skill,  experience  and  industry,  is 
in  as  favorable  a  position,  as  it  seems  to  me,  for  the  purpose  of  in- 
voking the  protection  of  the  Compensation  Law,  as  would  be  a 
majority  stockholder  in  an  ordinary  corporation.  It  was  optional 
with  the  insurance  carrier  to  accept  the  risk  or  not  as  it  saw  fit.  It 
might  have  inquired  into  the  personnel  of  the  management  in  ad- 
vance. Such  inquiry  would  no  doubt  have  shown  that  the  incor- 
poration was  a  family  afiFair. 

There  is  no  question  that  Mr.  Reddy  was  badly  hurt  in  a  risk 
covered  by  the  policy,  and  while  he  was  performing  services  such 
as  would  entitle  an  ordinary  employee  to  compensation.  I  do  not 
think  that  his  relation  to  the  incorporations  debars  him,  per  se, 
from  relief. 

The  question  whether  the  claimant  has  shown  himself  to  have 
been  an  employee  of  the  company  on  a  salary  is  more  difiicult. 
According  to  the  testimony  of  himself  and  son,  he  started  upon  a 
salary  nearly  a  week  before  the  end  of  the  year  1914.  The  insur- 
ance company  which  preceded  the  present  insurance  carrier  upon 
the  risk,  had  a  policy  which  ran  to  December  31,  1914,  and,  there- 
fore, Mr.  Roddy's  salary  for  the  few  days  at  the  end  of  1914 
should  have  been  included  in  the  payroll  of  the  National  Excava- 
ting and  Foundation  Company,  Inc.,  reported  to  that  company. 
What  purports  to  be  a  copy  oi  an  audit  made  by  the  former  insur- 
ance carrier,  the  person  who  made  it  being  dead,  was  offered  in 
evidence,  objected  to  by  the  attorney  for  the  claimant  and  taken 
subject  to  the  objection,  its  admissibility,  force  and  effect  to  be 
passed  upon  at  the  time  when  the  whole  case  was  disposed  of.  The 
present  insurance  carrier  also  made  an  audit  of  the  company's 
books  running  from  January  26,  1915,  to  June  18, 1916,  covering 
about  a  week  of  the  time  prior  to  the  claimant's  injury.    In  this 
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audit  al60  there  Ls  no  account  made  of  the  salary  of  Patrick 
Reddy,  nor  anything  to  show  that  he  was  carried  on  the  payroll  of 
the  corporation.  This  circumstance  coupled  with  the  fact  of  an 
agreement  said  to  have  been  made  to  pay  a  salary  to  Patrick 
Reddy  of  $150  per  week  when  the  services  which  he  performed 
were  confessedly  worth  not  more  than  $40  to  $50  per  week,  and 
with  the  further  fact  that  payment  of  six  weeks'  salary  was  made 
the  day  before  his  injury  by  a  check  dated  on  the  third  day  of 
February,  when  the  check  preceding  in  the  check  book  was  dated 
of  the  eighth,  certainly  has  something  of  a  suspicious  look.  It  is  to 
be  noted,  however,  that  so  far  as  the  date  of  the  check  preceding 
the  one  covering  the  $900  payment  is  concerned,  a  reasonable 
explanation  is  made,  namely,  that  John  J.  Reddy  having  a  blank 
check  in  his  pocket  and  being  asked  by  his  creditor,  Nappin,  for 
something  on  account,  drew  him  the  check  and  then  at  a  later  date 
filled  in  the  stub,  this  filling  in  having  taken  place  subsequent  to 
February  third.  This  explanation  is  given  all  the  more  color  by 
the  fact  that  an  examination  of  the  complete  check  book  shows 
that  the  same  break  in  consecutive  dates  appeared  at  other  places 
in  the  check  book.  So  far  as  the  audit  made  by  the  prior  insur- 
ance company  is  concerned,  I  am  of  the  opinion  that  the  first 
ruling  made  when  the  audit  was  offered  by  which  it  was  excluded, 
should  be  adhered  to.  No  one  was  produced  who  could  testify  how 
the  audit  was  made  or  where  the  data  for  it  was  secured  or  what 
examination  was  made  to  see  that  the  data  was  correct.  It  is  urged 
by  the  insurance  carrier  that  the  provisions  of  law  by  which  the 
Commission  is  not  bound  by  common-law  or  statutory  rules  of  evi- 
dence or  by  technical  or  formal  rules  of  procedure,  ought  to  permit 
the  introduction  of  this  audit.  I  think  the  intent  of  section  68  of 
the  Compensation  Law,  providing  for  liberal  rules  of  evidence 
before  the  Commission  was  intended  more  particularly  to  meet  the 
difficulties  which  injured  workmen  coming  before  the  Commisflion 
often  without  the  aid  of  counsel,  would  encounter,  and  the  hard- 
ships which  would  be  experienced  by  workmen  long  after  the  acci- 
dent happened,  in  securing  evidence  which  meets  the  technical 
rules  of  court  procedure.     'No  doubt  if  the  technical  rules  are 
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modified  for  the  benefit  of  the  claimant,  they  should  likewise  be 
modified  to  the  same  extent  for  the  benefit  of  an  insurance  carrier^ 
but  I  do  not  think  that  an  insurance  carrier  ought  to  have  the 
l^al  rules  of  evidence  disregarded  where  they  relate  to  proof  of 
the  existence,  continuance  or  force  of  the  insurance  contract  rather 
than  proof  of  the  existence  and  extent  of  the  injury.  We  have 
heretofore  held  that  an  insurance  carrier  claiming  as  a  defense 
that  its  contract  of  insurance  had  been  canceled  before  the  injury, 
should  be  held  to  establish  that  defense  by  legal  evidence,  and  I 
think  that,  on  the  same  principle,  the  matter  of  this  audit  should 
be  established  by  evidence  which  a  court  would  accept,  before  it 
should  be  received  in  evidence.  So  far  as  the  audit  by  the  insur- 
ance carrier  in  this  proceeding  is  concerned,  it  is  to  be  noted  that 
the  audit  was  made  long  after  the  injury  to  Patrick  Reddy.  If 
there  had  therefore  been  any  ulterior  motive  on  the  part  of  the 
National  Excavating  and  Foundation  Company,  Inc.,  in  returning 
a  false  payroll,  it  would  seem  that  the  most  obvious  thing  for  the 
company  to  do  would  have  been  to  have  put  Mr.  Reddy  on  the 
payroll  as  returned.  Obviously  to  have  done  so  would  have 
strengthened  the  case.  There  is  nothing  in  the  record  to  show  why 
he  was  not  included  in  that  payroll.  It  is  quite  possible  that  who- 
ever gave  the  data  for  the  audit  did  not  consider  that  the  very 
short  period  of  Patrick  Reddy^s  salary  covered  by  the  audit  was 
euflBcient  to  make  it  of  importance.  An  employee  is  not  to  be 
deprived  of  insurance  covering  compensation  because  his  em- 
ployer, either  by  mistake  or  through  fraud  does  not  return  him 
on  the  payroll  submitted  for  audit,  provided  he  himself  is  in  no 
way  responsible  for  the  mistake  or  fraud. 

The  attempt  on  the- part  of  Patrick  Reddy  and  his  son  to  make 
the  salary  $150  per  week  instead  of  $40  looks  suspicious.  These 
men,  however,  appear  to  be  not  very  much  skilled  in  the  methods 
of  keeping  books,  their  statement  on  the  stand  being  that  they 
kept  practically  no  books  except  time  books  and  the  stubs  of 
checks,  and  that  these  were  destroyed  as  soon  as  they  were  sup- 
posed to  have  served  their  purpose.  If,  as  the  insurance  carrier 
claims,  the  whole  matter  was  a  family  affair,  this  may  have  been 
some  reason  for  not  giving  very  close  attention  to  the  matter  of 
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putting  upon  books  the  exact  amount  of  payments  to  different 
membeiB  of  the  family.  While  the  evidence  may  tend  to  show  that 
the  Reddys  were  very  willing  to  have  Patrick  Roddy's  connection 
with  the  concern  minimized  for  fear  of  interference  from  his 
creditors,  I  do  not  find  that  Patrick  Reddy  himself  was  connected 
with  any  scheme  to  prevent  his  salary  being  a  basis  for  fixing  the 
premium  on  the  policy  of  the  insurance  carrier.  There  is  no  evi- 
dence that  he  ever  knew  anything  about  the  audit  which  was  made 
by  the  insurance  carrier,  nor  is  there  any  reason  to  suppose  that  he 
did  know  of  it,  except  the  fact  that  he  was  one  of  the  controlling 
minds  in  the  corporation  and  that  the  whole  business  of  the  cor- 
poration was  a  carrying  out  of  his  prior  line  of  business  under  the 
form  of  a  corporation. 

There  can  be  no  question,  I  think,  but  that  Patrick  Reddy  was 
performing  the  services  of  an  employee  of  this  corporation.  There 
is  no  question  but  that  he  was  paid  at  what  would  amount  to  about 
forty  dollars  per  week  for  his  services  from  the  inception  of  the 
company,  and  other  persons  performing  the  same  service  testified 
that  the  services  rendered  by  Patrick  Reddy  or  similar  services 
were  worth  about  forty  dollars  per  week,  and  I  think  the  evidence 
fully  warrants  a  finding  that  his  services  were  of  that  value.  The 
evidence  is,  that  Mr.  Roddy's  injury  totally  incapacitated  him 
from  service  for  at  least  four  months.  I  am  not  at  all  satisfied  that 
he  is  now  totally  incapacitated  for  service,  nor  that  he  cannot  from 
the  present  render  service  such  as  he  did  before  his  injury,  which 
will  very  materially  reduce  the  rate  of  his  compensation.  I,  there- 
fore, advise  an  award  on  the  basis  of  a  salary  of  forty  dollars  per 
week,  for  four  months,  and  that  the  case  be  continued  for  further 
consideration  as  to  his  earning  capacity  after  that  period. 

On  the  25th  day  of  October,  1916,  the  Commission  acted  upon 
the  forgoing  matter  in  accordance  with  the  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  Patrick  F.  McGtjibb,  for  Com- 
pensation under  the  Workmen^s  Compensation  Law,  against 
Bbooklyn  Hsiohts  Eaujkoad  Company,  Employer  and  Self- 
Insurer 

Claim  No.  33161 

(Decided  October  25,  1916) 

Injuries  receiyed  by  Patrick  F.  McGnire  while  employed  by  the  Brooklim 
Heights  Railroad  Company  at  the  New  York  end  of  the  Brooklyn  bridge 
as  an  inspector. 

On  December  12,  1915,  Patrick  F.  McGuire  was  stationed  at  the  Man- 
hattan end  of  the  Brooklyn  bridge  for  the  purpose  of  supervising  traffic 
and  on  the  date  of  his  injury  was  at  a  point  very  near  a  chamber  which 
had  been  built  to  give  access  to  the  tube  for  bringing  cars  either  from  the 
elevated  or  from  the  subway  to  the  Brooklyn  bridge.  The  claimant 
placed  in  one  of  these  chambers  a  new8pax>er  and  he  went  to  the  chamber 
to  see  if  his  paper  was  still  safe.  While  in  the  chamber  he  lost  his 
balance  and  fell  into  a  tube  sustaining  his  injuries.  Claimant  had  no 
duties  which  called  him  to  this  chamber  but  went  there  for  his  own  pur- 
poses.   Award  denied. 

The  claimant  is  an  inspector  of  the  Brooklyn  Heights  Railway 
Company  stationed  at  the  Manhattan  end  of  the  Brooklyn  bridge 
for  the  purpose  of  supervising  traflac,  and  was  located  on  Decem- 
ber twelfth  at  loops  7  and  8,  being  the  loops  nearest  the  Brooklyn 
side.  Within  a  few  feet  of  loop  8  there  is  a  chamber  which  has 
been  built  to  give  access  to  the  tube  for  bringing  the  cars  from 
the  elevated  road  or  subway  loop  on  to  the  Brooklyn  bridge.  This 
chamber  and  this  tube  have  never  been  in  use  for  the  purpose  for 
which  they  were  constructed  and  according  to  the  testimony  are 
now  under  the  control  of  the  city  of  New  York.  The  chamber 
has  in  it  several  ducts,  throu^  which  cables  will  ultimately  pass 
when  the  tube  is  put  into  use.  The  level  of  the  tube  is  reached  by 
ladders,  one  of  which  seems  to  go  down  a  few  feet  and  then  strike 
a  landing  from  which  another  ladder  leads  to  the  floor  of  the 
tube.  Mr.  McGuire  had  previously  placed  in  one  of  these  ducts, 
for  safe  keeping,  a  newspaper  which  had  been  given  him.     On 
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December  twelf th,  at  about  11 :30  a.  m.,  he  went  to  this  chamber 
tmd  opened  the  door  for  the  purpose  of  seeing  whether  the  news- 
paper was  in  its  place.  He  found  that  a  portiaon  of  it  had  fallen 
to  what  he  thought  was  a  ledge  below  where  he  had  placed  it 
and  stepped  into  the  chamber  for  the  purpose  of  securing  this 
paper.  In  some  way  not  very  clear  to  himself  apparently,  he 
lost  his  balance  and  fell  into  the  tube  sustaining  the  injury  of 
which  he  complains.  In  a  statement  signed  by  him  and  which 
he  admitted  in  his  testimony  was  true,  he  stated,  "  There  was  no 
cars  at  this  time  coming  in  on  the  loop  and  I  walked  over  to  this 
shaft  which  is  about  four  feet  from  track  8,  where  I  had  a  news- 
paper. This  newspaper  had  fallen  about  three  feet  down  in 
shaft,  on  to  an  iron  beam.  I  went  down  shaft  on  iron  ladder 
which  is  stationary.  I  let  go  of  ladder  to  pick  up  newspaper. 
"When  I  bent  down  I  thought  there  was  a  wall  in  back  of  me,  lost 
my  balance  and  fell  about  twenty-five  feet  to  the  bottonoL" 

The  claimant  admitted  that  there  was  no  duty  toward  the  rail- 
road company  which  caused  him  to  go  to  this  shaft  or  chamber, 
and  the  question  is,  whether  the  injury  arose  out  of  and  in  the 
course  of  his  employment. 

Eobert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Claimant,  in  person. 

H.  L.  Warner  for  employer. 

Lyon,  Conmiissioner. —  I  am  unable  to  see  on  the  testimony 
of  the  claimant  himself  how  compensation  can  be  awarded  in  this 
case.  Whatever  may  be  said  about  the  ultimate  intention  of  using 
the  place  where  the  accident  occurred  in  street  car  traflSc,  it  is 
very  clear  that  it  never  has  been  used  up  to  this  time  for  traffic; 
'that  it  is  not  under  the  jurisdiction  of  the  Brooklyn  Heights  Rail- 
road Company,  but  is  owned  by  the  city  of  New  York;  that  the 
duties  of  the  claimant  did  not  call  him  to  go  to  this  tube  at  all  and 
'that  he  went  there  for  purposes  of  his  own  entirely  disassociated 
from  the  duties  of  his  employment.'  He  was  not  even  on  the  plant 
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of  his  employer  when  he  was  injured.  The  risk  which  he  tool* 
in  opening  tiie  door  of  the  shaft  and  stepping  inside  was  cer- 
tainly in  no  wise  connected  with  his  employment,  and  I  advise 
that  an  award  be  denied  on  the  ground  that  the  injury  did  not 
arise  out  of  his  employment 

On  the  25th  day  of  October,  1916,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Fannie  Fisohbs,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  for  the  Death  of 
Pbtee  FisoheB)  against  David  Stevenson  Bbbwing  Com- 
pany, Employer,  and  Beewebs'  Muttjal  Insubanob  Com-' 
PANT,  Insurance  Carrier 

Claim  No.  682 

(Decided  October  25,  1916) 

Injuries  received  by  Peter  Fischer,  resvlting  in  his  death,  while  employed  as 
a  cooper  by  the  defending  brewing  company. 

On  November  15,  1915,  Peter  Fischer,  while  repairing  and  heading  beer 
barrels  for  his  employer  suffered  a  strain  and  on  December  ninth  was 
operated  on  for  a  hernia,  pneumonia  set  in  on  December  twenty-fifth,  but 
he  recovered  and  returned  home.  A  few  days  later  he  was  taken  with 
heart  trouble  «ad  died  on  January  23,  1916.    An  award  was  denied. 

Claim  is  made  by  the  widow  of  Peter  Fischer  who  died  on 
January  23,  1916,  as  the  result,  as  it  is  claimed,  of  an  accident 
on  or  about  November  15,  1915.  Mr.  Fischer's  duties  consisted 
of  handling  and  repairing  and  re-heading  beer  barrels  for  his 
employer.  On  December  2,  1915,  he  told  some  one  in  connection 
with  the  employer  that  he  thought  he  had  a  hernia,  and  on 
December  ninth,  he  was  operated  upon.  He  recovered  from  the 
operation  fairly  well  and  on  December  twenty-third,  went  to  his 
home.  On  December  twenty-fifth,  he  was  taken  with  pneumonia, 
from  which  he  made  a  fair  recovery  and  on  or  about  January 
eighth  was  up  and  about  the  house.  Some  four  days  later  he  was 
taken  with  myocarditis,  from  which  he  died  on  January  twenty- 
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third.  The  question  to  be  determined  is,  whether  his  death  was 
the  result  of  an  injury  arising  out  of  and  in  the  course  of  his 
employment 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

David  Haar,  for  claimant. 

E.  L.  McManus,  Jr.,  and  Mr.  Chapman,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  proof  of  an  injury  in  the  course 
of  his  employment  and  giving  rise  to  a  hernia  is  not  very  convinc- 
ing. The  employee  is  said  to  have  stated  that  he  thought  he  got 
the  hernia  about  a  month  before  he  reported  it  to  his  employer,  by 
working  among  the  barrels.  The  evidence  seems  to  show  that  Mr. 
Fischer  had  nothing  to  do  with  other  than  empty  barrels.  There 
is  no  definite  date  set  when  he  received  the  injury,  and  the  fact  of 
his  having  received  an  inury  seems  to  rest  on  a  statement  made 
by  himself.  In  any  event  it  does  not  seem  to  have  made  very 
much  impression  upon  him  at  the  time,  and  the  widow  in  her 
claim  for  compensation  is  not  able  to  state  the  date  of  the  injury, 
but  puts  the  date  as  above  November  fifteenth.  It  is  to  be 
noticed  that  Mr.  Fischer  made  a  good  recovery  from  the  opera- 
tion for  hernia.  As  already  stated,  he  was  operated  upon  on  the 
ninth  of  December.  The  following  is  from  the  hospital  record, 
showing  his  condition  for  the  time  when  he  was  in  the  hospital : 

"Fourth  day  after  the  operation:  Patient  has  difficulty  in 
breathing, —  patient  could  not  sleep  from  distressed  feeling  in 
throat. 

"  Fifth  day  after  the  operation :  Patient  slept  fairly  well  — 
Dr.  Aimee  visited  —  ordered  gargle  —  spent  fairly  comfortable 
day  —  patient  complains  of  distressed  sensation  in  throat;  Dr. 
Aimee  visited  —  dressed  wound  —  patient  fairly  comfortable  this 

p.    M. 

"  Sixth  day  after  the  operation :  Patient  slept  well  —  patient 
fairlv  comfortable. 

"  Seventh  day  after  operation :  TJ'ot  meeting  any  more  of  this 
condition,  patient  slept  well  —  visited  by  Dr.  Aimee  —  sutures  — 
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removed  the  stitches.  Patient  spent  a  comfortable  day,  doesn't 
complain  of  having  pain. 

"  Eighth  day  after  the  operation :  Patient  slept  well  during 
the  night,  patient  sponged,  bath,  alcohol,  made  comfortable,  ap- 
parently free  from  pain  —  Dr.  Aimee  visited  —  very  good  results. 
Patient  spent  fairly  comfortable  p.  m. 

'^  Ninth  day  after  the  operation:  Slept  very  weU  during  the 
night. 

"Fourteenth  day  after  the  operation:  Patient  slept  fairly 
well,  comfortable  this  a.  m.,  out  of  bed  —  apparently  comfortable 
— ^free  from  pain.'' 

It  will  thus  be  noticed  that  Mr.  Fischer  had  recovered  from  the 
effects  of  the  operation  at  the  end  of  two  weeks  as  well  as  an  ordi- 
nary patient  could  be  expected.  Two  days  later  he  was  taken 
with  pneumonia  while  at  his  home.  The  record  is  that  he  had 
practically  recovered  from  this  pneumonia  within  two  weeks,  or 
about  January  eighth.  Myocarditis  set  in  about  four  days  after- 
ward and  resulted  in  death  in  about  ten  or  eleven  4ays.  Assum- 
ing that  there  is  sufficient  proof  in  the  case  to  warrant  a  finding 
that  Mr.  Fischer  had  an  accident  about  the  middle  of  November 
which  resulted  in  a  hernia,  of  which  I  have  a  good  deal  of  doubt, 
I  am  unable  to  trace  his  death  through  the  various  diseases,  with 
any  degree  of  certainty,  back  to  that  accident.  It  is  the  opinion 
of  our  medical  department  that  pneumonia,  if  it  were  caused  by 
the  operation,  should  have  developed  in  four  or  five  days,  yet  it 
was  sixteen  days,  and  after  the  patient  had  been  discharged  from 
the  hospital  before  it  developed.  It  seems  that  the  patient  had 
likewise  recovered  from  this  disease  before  the  heart  trouble 
developed.  I  suppose  a  medical  practitioner  might  trace  out  a 
possible  causal  relation  between  death  and  the  slight  injury  caus- 
ing a  small  hernia,  but  while  it  might  be  possible,  it  does  not  seem 
to  me,  on  all  the  evidence,  that  the  fact  has  been  established  con- 
necting the  death  with  the  injury,  and  I  advise  that  an  award  be 
denied. 

On  the  25th  day  of  October,  1916,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  Biohabd  McKay,  for  Compensation 
under  the  Workmen's  Compenaation  Law,  against  E.  G.  Hinch- 
MAN  Company,  Employer;  uEtna  Life  Insurance  Company, 
Insurance  Carrier 

Claim  No.  34188. 

(Itecided  October  30,  1916) 

Injuries  receiyed  by  Richard  McKay  while  employed  as  a  steamfitter  by  the 
£.  6.  Hinchman  Company. 

The  claimant,  Richard  McKay,  on  January  9,  1916,  whUe  employed 
by  the  E.  G.  Hinchman  Company,  a  corporation  engaged  in  installing 
steam  and  water  heating  systems  in  the  borough  of  Brooklyn,  city  of 
New  York,  was  working  at  the  Union  Pacific  Tea  Ck>mpany  building  in 
the  said  borough,  aiding  in  installing  an  additional  pump,  and  while 
trying  to  duU  the  edge  of  a  chisel  to  make  a  caulking  tool  and  was 
striking  the  edge  of  the  chisel  with  a  hammer,  a  particle  of  the  chisel 
flew  off  and  punctured  his  left  wrist  resulting  in  a  partial  paralysis 
of  the  left  index  finger.  His  average  weekly  wage  was  the  sum  of 
thirty-one  dollars  and  seventy-three  cents.    An  award  was  made. 

Robeii;    W.    Bonynge,    Chief    Counsel    to    State    Industrial 
Commission. 


James  B.  Henney,  attorney  for  employer  and  insurance  carrier. 

By  the  Commission. — All  the  evidence  submitted  before  tie 
Commission  having  been  heard  and  duly  considered,  the  Commia- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows: 

On  January  9,  1916,  the  day  when  Richard  McKay  received 
his  injuries,  he  resided  at  181  Java  street,  borough  of  Brooklyn, 
city  of  New  York,  and  was  employed  as  a  steamfitter  by  E.  G. 
Hinchman  Company,  a  corporation  engaged  in  the  business  of 
installing  steam  and  water  heating  systems,  with  a  place  of  business 
at  1263  Atlantic  avenue^  borough  of  Brooklyn,  city  of  New  York. 
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On  said  date  while  Bichard  McKay  was  working  for  his 
employer  at  the  building  of  the  Union  Pacific  Tea  Company,  68 
Jay  street,  borough  of  Brooklyn,  city  of  New  York,  where  his 
employer  had  undertaken  to  install  an  additional  pump  in  the 
heating  system  of  the  building,  and  while  he  was  trying  to  dull  the 
edge  of  a  chisel  to  make  a  caulking  tool  of  it,  and  was  striking 
the  elge  of  the  chisel  with  a  hammer,  a  piece  of  the  chisel  flew 
off  and  punctured  the  ligaments  of  his  left  wrist,  causing  an  injury 
which  resulted  in  a  partial  paralysis  of  the  left  index  finger. 
Richard  McKay  continued  working  for  his  employer  after  the  said 
accident  in  the  drafting  department  but  was  unable  to  do  any 
manual  labor,  and  continued  so  working  until  May  29, 1916.  Since 
that  date  he  has  been  disabled  from  working  at  his  trade  of  steam- 
fitter  by  reason  of  said  injury  until  October  28,  1916,  a  period 
of  twenty-one  weeks,  and  on  the  last  mentioned  date  he  was  still 
disabled. 

The  average  weekly  wage  of  Richard  McKay  was  the  sum  of 
thirty-one  dollars  and  seventy-three  cents. 

Award  of  compensation  is  hereby  made  against  the  E.  G. 
Hinchman  Company,  employer,  and  Mtaa,  Life  Insurance  Com- 
pany, insurance  carrier,  to  Richard  McKay,  injured  employee,  at 
the  rate  of  fifteen  dollars  weekly  for  a  period  of  weeks  from  June 
17,  1916,  to  October  28,  1916,  and  this  claim  is  hereby  continued 
for  further  hearing. 


In  the  Matter  of  the  Claim  of  William  Klby,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  The  Auto- 
mobile Club  of  Ambbica,  Employer ;  Zurich  General  Acci- 
dent AND  Liability  Insurance  Company,  Insurance  Carrier 

Claim  No.  3859 

(Decided  October  30,  1916) 

Injuries  recdl\red  by  WiUiAm  Kley  while  employed  as  an  elevator  man  by 
The  Automobile  Club  of  Am^ca. 

The  claimant,  William  Kley,  on  July  5,  1915,  while  working  for  his 
employer  at  the  latter's  plant  in  the  city  of  New  York,  attempted  to 
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take  a  heavy  automobile  off  of  an  elevator  without  aasiatanoe,  strained 
himself  and  sustained  a  hernia.  Some  days  afterward  he  was  operated 
upon  at  the  hospital  and  was  disabled  from  working  for  eight  weeks. 
The  claimant  had  a  congenital  condition  which  predisposed  him  to  hernia. 
His  average  weekly  wage  was  the  sum  of  eleven  dollars  and  twenty-fivs 
cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission* 

Alfred  W.  Andrews,  attorney  for  employer  and  insurance 
carrier. 

John  J.  McBride,  attorney  for  claimant 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  July  6,  1916,  the  day  when  William  Kley  received  his 
injuries,  he  resided  at  78  Academy  street,  Long  Island  City,  and 
was  employed  as  an  elevator  man  by  The  Automobile  Club  of 
America,  a  domestic  corporation  which  was  in  the  business  of 
storing  and  repairing  automobiles  fcfr  pecuniary  gain,  with  a 
place  of  business  at  242  West  Fifty-fifth  street,  borough  of  Man- 
hattan, city  of  New  York. 

On  said  date  while  William  Kley  was  working  for  his  employer 
at  his  employer's  plant,  he  attempted  to  take  a  heavy  automobile 
off  of  an  elevator  without  any  assistance,  and  thereby  strained 
himself,  receiving  a  left  indirect  inguinal  hernia.  He  was  able 
to  work  for  some  days  after  the  accident  and  on  July  14,  1915, 
went  to  the  hospital  and  was  operated  upon  and  was  disabled  from 
working  from  that  date  until  September  8,  1915,  a  period  of  eight 
weeks.  At  the  time  William  Kley  received  the  above  mentioned 
strain  he  did  not  know  that  he  had  been  injured  thereby,  and  it 
was  not  until  July  thirteenth  that  he  discovered  Ihat  he  had  a 
hernia,  at  which  time  he  notified  the  employer.  William  ffley 
had  a  congenital  condition  which  predisposed  him  to  hernia 
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but  the  effort  of  moving  the  heavy  car  aggravated  that  condition 
80  as  to  make  necessary  the  operation  for  hernia. 

The  average  weekly  wage  of  William  Kley  was  the  sum  of 
eleven  dollars  and  twenty-five  cents. 

Award  of  compensation  is  hereby  made  against  The  Automobile 
Club  of  America,  employer,  and  Zurich  General  Accident  and 
Liability  Insurance  Company,  insurance  carrier,  to  William 
Kley,  injured  employee,  at  the  rate  of  seven  dollars  and  fifty  cents 
weekly  for  a  period  of  six  week  from  July  28, 1915,  to  September 
8,  1915. 


In  the  Matter  of  the  Claim  of  Hbbmak  Winters,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  L. 
Mabcotte  &  Company,  Employer;  Pbttdbntlal  Casualty 
Company,  Insurance  Carrier 

Claim  :So.  35934 

(Decided  November  3,  1916) 

lajvries  received  by  Hemun  Winters  while  employed  by  L.  Marcotte  ft 
Company. 

On  March  24,  1915,  the  Commission  granted  an  award  in  this  case. 
Both  the  employer  and  the  insurance  carrier  appealed  to  the  AppeUate 
Division  of  the  Supreme  Court  and  on  September  12,  1910,  the  Appel- 
late Division  remitted  the  case  to  the  Commission  to  determine  as  to 
whether  claimant  is  to  be  excused  for  his  failure  to  give  notice  of 
injury  to  his  employer  within  ten  days  of  his  accident.  After  a  further 
hearing  by  the  Commission  the  conclusions  of  fact  were  amended  by 
adding  a  statement  that  claimant's  failure  to  give  notice  to  his  employer 
had  not  prejudiced  the  latter  since  claimant  told  his  employer's  book- 
keeper of  the  accident  and  the  person  thus  told  was  charged  with  the 
duty  of  handling  accident  matters  for  the  employer. 

Robert    W.    Bonynge,    Chief    Counsel    to    State    Industrial 
Commission. 

Jacob  Friedman,  attorney  for  claimant 

R.  D.  Fuller,  attorney  for  employer  and  insurance  carrier. 
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By  the  Commission. —  This  matter  was  decided  by  the  Com- 
mission on  March  24,  1915,  granting  an  award.  The  employer 
and  insurance  carrier  appealed  to  the  Appellate  Division  of  the 
Supreme  Court,  and  on  September  12,  1916,  said  Appellate  Divi- 
sion remitted  this  case  to  the  Commission  to  make  a  determination 
as  to  whether  the  claimant  is  to  be  excused  for  his  failure  to  give 
notice  of  injury  to  his  employer  within  ten  days  of  his  accident 
A  hearing  to  determine  this  question  was  held  at  the  office  of  the 
State  Industrial  Commission,  at  No.  230  Fifth  avenue,  be  -ough 
of  Manhattan,  city  of  New  York,  on  October  30,  1915,  and  again 
on  November  3,  1916,  at  which  time  the  evidence  in  the  case  was 
taken  and  the  following  decision  was  arrived  at: 

The  action  of  the  Commission  was  as  follows: 

Resolved,  That  the  findings  of  fact,  ruling  of  law  and  award 
heretofore  made  herein  on  March  24, 1915,  be  amended  by  adding 
to  the  conclusions  of  fact,  llie  following  paragraph  5,  and  by  adding 
the  following  decision: 

"  6.  Herman  Winters  failed  to  give  written  notice  of  injury 
to  his  employer  within  ten  days  of  the  said  accident,  but  his 
failure  to  do  so  has  not  prejudiced  the  employer,  since  he  told  the 
bookkeeper  of  his  employer  of  the  accident  and  its  consequences 
within  ten  days  of  the  accident,  and  such  bookkeeper  was  the  per- 
son duly  charged  with  the  handling  of  accident  matters  for  the 
employer." 

Resolved,  That  the  following  decision  be  added  to  the  said  con- 
clusions of  fact,  ruling  of  law  and  award,  to  wit: 

"  The  failure  of  Herman  Winters  to  give  due  notice  of  injury 
to  his  employer  is  hereby  excused  on  the  ground  that  the  employer 
was  not  prejudiced  thereby." 
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In  the  Matter  of  the  Claim  of  ArtSub  H.  Habgraves,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
George  F.  Shevlin  Manufacturing  Company,  Employer; 
Zurich  General  Accident  and  Liability  Insurance  Com- 
pany, Ltd.,  and  Standard  Accident  Insurance  Company, 
Insurance  Carrier 

(Decided  November  6,  1916) 

Injuries  received  by  Arthur  H.  Hargraves  while  employed  as  a  machinist 
by  George  F.  Shevlin  Manufacturing  Company. 

The  claimant,  Arthur  H.  Hargraves,  on  December  17,  1915,  was 
employed  as  a  machinist  by  George  F.  Shevlin  Manufacturing  Company, 
a  corporation  engaged  in  the  operation  of  a  foundry  and  machine  shop 
at  Saratoga  Springs,  N.  Y.  In  August  of  that  year  the  Bankruptcy  Court 
for  the  Northern  District  of  New  York  appointed  a  receiver  for  the 
employing  company.  The  receiver  was  authorized  to  borrow  $10,000 
and  to  issue  certificates  against  the  same,  which  sum  was  to  become  a 
first  lien  on  the  assets  of  the  company  and  the  receiver  was  ordered 
to  continue  the  business  until  further  order  of  the  court.  At  the  time 
of  the  accident  the  company  had  an  insurance  policy  of  the  Zurich 
General  Accident  and  Liability  Insurance  Company  for  payments  under 
the  Compensation  Law  to  employees  of  the  company  for  the  period  from 
April  20,  1915,  to  April  20,  1916.  The  receiver,  through  his  attorney, 
caused  the  cancellation  of  this  policy.  It  was  sent  to  the  home  office  and 
a  binder  issued  to  the  receiver  therefor.  The  insurance  company  refused 
to  issue  a  new  policy.  Agents  for  the  Zurich  General  Accident  and 
Liability  Insurance  Company  were  also  agents  for  the  Standard  Accident 
Insurance  Company  and  a  binder  of  the  latter  company  was  given  to 
the  receiver's  attorney  the  first  part  of  October,  1915.  At  the  time 
of  the  accident  to  claimant  both  policies  of  insurance  were  in  full  force 
and  effect.  The  claimant's  injuries  were  received  in  pulling  up  bolts  on 
a  table  of  a  boring  sill  causing  the  injury  complained  of.  Ills  average 
weekly  wage  was  the  sum  of  nineteen  dollars  and  forty-seven  cents. 
An  award  was  made. 

This  claim  came  on  for  hearing:  before  the  State  Industrial 

Commission  at  its  office  at  Albany,  X.  Y.,  on  April  19,  1916,  and 

May  16,  1916:  and  at  Saratoga,  K.  Y.,  on  June  25,  1916;  and  at 

Albany,  K  Y.,  on  August  11,  1916;  and  at  its  office,  No.  230 

Fifth   avenue,   borough   of  Manhattan,   city  of  Xew  Yort,   on 

November  6,  1916. 
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Robert  W.  Bonynge,  Counsel  to  State  Industrial  Conmiission. 

Xeile  F.  Towner,  attorney  for  Standard  Accident  Insurance 
Company. 

Alfred  W.  Andrews,  attorney  for  Zurich  General  Accident  and 
Liability  Insurance  Company. 

By  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

1.  On  December  17,  1915,  the  day  when  Arthur  H.  Hargraves 
received  his  injuries,  he  resided  at  57  Lincoln  avenue,  Saratoga 
Springs,  N.  Y.,  and  was  employed  as  a  machinist  by  George  F. 
Shevlin  Manufacturing  Company,  a  corporation  engaged  in  the 
operation  of  a  foundry  and  machine  shops,  with  a  plant  and  place 
of  business  on  Ballston  avenue,  Saratoga  Springs,  N.  Y.       On 
August  31,  1915,  the  judge  of  the  Court  of  Bankruptcy  for  the 
Northern  District  of  New  York  appointed  a  receiver  in  bank- 
ruptcy for  the  said  company.     The  receiver  was  authorized  to 
borrow  $10,000  and  to  issue  certificates  against  the  same,  which 
sum  was  to  become  a  first  lien  on  the  assets  of  the  company,  and 
the  company  was  ordered  to  deliver  all  its  assets  to  the  receiver, 
and  the  receiver  was  ordered  to  continue  the  business  until  further 
order  of  the  court.     At  the  time  of  the  accident  the  said  company 
had  in  its  possession  an  insurance  policy  of  the  Zurich  General 
Accident  and  Liability  Insurance  Company  for  the  pajonent  of 
compensation  under  the  Compensation  Law  to  employees  of  the 
said  company,  which  policy  covered  the  period  from  midnight, 
April  20,  1915,  to  midnight  April  20,  1916.     On  September  9, 
1915,  the  receiver,  through  his  attorney,  delivered  the  policy  of 
the  Zurich  General  Accident  and  Liability  Insurance  Company 
to  the  agents  of  the  Zurich  General  Accident  and  Liability  Insujr- 
ance  Company  for  cancellation  and  the  agents  sent  the  policy  to 
the  home  office  of  the  Zurich    General    Accident    and    Liability 
Insurance  Company  at  Chicago,  asking  for  the  cancellation  of 
the  same  and  the  issuance  of  a  policy  in  favor  of  the  receiver. 
The  said  ap:ents  of  the  Zurich  General  Accident  and  Liability 


